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I 

CASES 

DETERMINED  BY  THE 

CHANCEKY  DIVISION 

AND  IN 

LUNACY 

AND  ON  APPEAL  THEREFROM  IN  THE 

COURT   OF  APPEAL. 


In  re  GIAKNETT.  C.  A. 

GANDY  V.  MACAULAY.  isss 

[1883    G.    2870.]  Feh.  10. 

rustee — Belease — Cestui  que  Trust — Mistake — Lapse  of  Time — Evidence  against 
Estate  of  a  dead  Man — ■  Corroboration. 

A  release  to  a  trustee  set  aside  after  the  lapse  of  more  than  twenty  years, 
and  after  the  death  of  the  trustee,  on  evidence  of  the  Plaintiff  (corpoborated 
by  the  tenor  of  the  deed)  that  it  was  executed  in  e!"ror.  In  such  a  case  it 
is  not  necessary  to  prove  fraud.  There  is  no- rule  that  the  uncorroborated 
evidence  of  a  claimant  against  the  estate  of  a  dead  man  will  be  rejected, 
but  it  will  be  regarded  with  jealous  suspicion. 

A  testator  bequeathed  one-half  of  his  residuary  personal  estate  to  his 
sister  and  one  quarter  thereof  to  each  of  his  two  nieces  :  he  appointed  his 
sister  trustee  and  executrix  of  his  will,  and  died  in  the  year  1855.  The  re- 
siduary personal  estate  consisted  principally  of  railway  shares  and  stocks, 
and  at  the  time  of  passing  the  residuary  account  it  was  valued  at.  £42,000. 
The  nieces  lived  with  their  aunt,  who  had  brought  them  up  from  childhood. 
In  1859,  the  nieces,  executed  a  release  of  all  suits  and  causes  of  action  in 
favour  of  their  aunt  in  consideration  of  the  payment  of  £10,500  to  each. 
At  the  time  of  the  execution  of  the  release,  the  railway  shares  and  stocks 
had  increased  in  value,  and  the  share  of  each  of  the  nieces  was  worth 
much  more  than  £10,500.  The  release  was  drawn  up  by  the  aunt's 
solicitor,  and  the  nieces  had  no  independent  advice  and  executed  it  in  error, 
but  no  fraud  was  imputed.  In  1879,  the  aunt  died.  In  1883,  an  action 
was  commenced  by  one  of  the  nieces  to  set  aside  the  release  : — 

Held,  that  the  release  was  invalid  and  n^ust  be  set  aside. 

This  was  an  originating  summons  for  the  execution  of  the 
trusts  of  the  will  of  Jeremiah  Garnett,  deceased,  and  for  the  deter- 
mination of  a  question,  whether  a  certain  deed  of  release  was 
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binding  or  not.  The  action  was  instituted  in  the  year  1883 
really  for  the  determination  of  the  latter  point,  and  by  the  con- 
sent of  all  parties  the  taking  of  the  accounts  was  waived. 

The  Plaintiff,  Frances  Gandy,  and  the  Defendant,  Mary  Hester 
Garnett  Orme,  were  entitled  under  the  will  of  Jeremiah  Garnett 
to  a  moiety  of  the  residue  of  his  real  and  personal  estate,  and 
Henrietta  Garnett  and  BicJiard  Baxter  were  appointed  trustees. 
The  will  was  dated  the  26th  of  April,  1855,  and  the  testator 
thereby  devised  and  bequeathed  to  his  sister  Henrietta  Garnett 
and  to  his  friend  Biehard  Baxter,  all  his  real  estate  upon  trust,  as 
soon  as  should  be  convenient  after  his  death,  to  sell  and  dispose  of 
the  same,  and  as  to  his  personal  estate  to  sell,  get  in,  and  convert 
into  money  so  much  thereof  as  should  not  consist  of  money,  and 
as  to  the  moneys  to  arise  from  the  sale  of  the  said  real  estate  and 
as  to  the  said  personal  estate,  and  the  moneys  to  arise  therefrom, 
or  of  which  the  same  should  consist,  to  pay  thereout  his  just  debts 
and  funeral  and  testamentary  expenses,  and  divide  the  residue  or 
surplus  of  the  said  trust-moneys  and  premises  into  two  equal  parts 
or  shares,  and  stand  possessed  of  one  of  such  parts  or  shares  in 
trust  for  his  said  sister,  Henrietta  Garnett,  for  her  own  absolute 
use,  and  of  the  other  of  such  parts  or  shares  in  trust  for  his  nieces, 
Mary  Hester  Orme  and  Frances  Orme,  absolutely  in  equal  shares ; 
and  he  appointed  Henrietta  Garnett  and  Biehard  Baxter  execu- 
trix and  executor  of  his  said  will.  The  testator  by  a  codicil  dated 
the  same  26th  of  April,  1855,  bequeathed  to  Biehard  Baxter  a 
legacy  of  £10,000,  and  gave  to  his  sister  all  household  furniture 
and  effects,  live  and  dead  stock  in  and  about  his  dwelling-house 
at  Waddoiv,  and  also  devised  to  his  said  sister,  her  heirs  and 
assigns  for  ever,  all  his  lands  and  hereditaments  in  or  about  the 
town  of  Otiey  in  the  county  of  YorJc,  and  also  all  his  lands,  build- 
ings, houses,  and  shops,  situate  within  the  town  of  Clitheroe  in  the 
county  of  Lancaster,  and  all  the  property  in  Clitheroe,  which  he 
held  on  lease  from  Earl  Brownlow,  and  in  all  other  respects  he 
confirmed  his  said  will.  The  testator,  Jeremiah  Garnett,  died  on 
the  5th  of  May,  1855,  without  having  revoked  or  altered  (other- 
wise than  as  aforesaid)  his  will  or  codicil,  and  the  same  were  on 
the  7th  of  August,  1855,  duly  proved  in  the  Prerogative  Court  of 
York  hy  Henrietta  Garnett  and  Biehard  Baxter, 
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The  Plaintiff,  Frances  Gandy,  was  the  testator's  niece,  Frances  G.  A. 
Orme,  in  his  will  named,  and  she  was  born  in  the  month  of  1885 
February,  1834,  and  was  married  to  the  plaintiff,  Henry  Gandy,  jn 
on  the  3rd  of  November,  1859 ;  and  the  Defendant,  Mary  Hester 
Garnett  Or  me,  was  the  testator's  niece  Mary  Hester  Orme  in  his 
will  named,  and  Avas  born  in  the  month  of  January,  1832,  and  was 
married  to  the  Defendant,  George  Garnett  Orme  (then  George 
Bohinson),  on  the  26th  of  April,  1860. 

At  the  time  of  the  decease  of  the  testator,  Jeremiah  Garnett,  he 
was  residuary  legatee  under  the  will  of  his  father,  who  died  on 
the  28th  of  March,  1853,  and  Mrs.  Gandy  and  Mrs.  Garnett  Orme 
were  under  the  same  will  legatees  of  a  sum  of  £24,000,  which  was 
thereby  bequeathed  to  Jeremiah  Garnett  and  Henrietta  Garnett 
and  two  other  trustees  (who  did  not  act)  in  trust  in  equal  moieties 
for  the  benefit  of  Mrs.  Gandy  and  her  sister  and  their  respective 
children,  and  Jeremiah  Garnett  and  Henrietta  Garnett  were  the  sole 
acting  executor  and  executrix  of  the  same  will.  These  legacies 
remained  unpaid,  and  the  residue  of  the  estate  oi  Jeremiah  Garnett, 
which  consisted  principally  of  stocks  and  shares  then  standing 
in  the  joint  names  of  Henrietta  Garnett  and  himself,  as  executors 
of  his  father,  still  remained  unascertained  at  the  time  of  the  de- 
cease of  Henrietta  Garnett  as  hereafter  mentioned.  Previously  to 
Mrs.  Gandtjs  marriage  with  her  husband,  the  male  Plaintiff,  and 
(as  she  believed)  with  a  view  to  the  settlement  thereon  then 
about  to  be  made,  a  deed  of  release  in  relation  to  the  estate  of 
Jeremiah  Garnett  was  prepared,  and  she  and  her  sister  were  re- 
quested to  execute  the  same,  which  accordingly  they  did  on  or 
about  the  26th  of  September,  1859.  The  indenture  of  release 
was  dated  the  26th  of  September,  1859,  and  was  expressed  to 
be  made  between  Mary  Hester  Orme,  spinster,  of  the  first  part, 
Frances  Orme,  spinster,  of  the  second  part,  and  Henrietta  Garnett 
and  Richard  Baxter  of  the  third  part ;  and  after  reciting  the  will 
and  the  codicil  of  Jeremiah  Garnett,  and  his  death  and  probate 
of  his  will  and  codicil,  it  proceeded  as  follows  : — 

"  And  whereas  the  said  testator  had  no  lands,  hereditaments, 
or  real  estate,  save  what  were  devised  by  his  said  codicil  to  the 
said  Henrietta  Garnett ;  and  whereas  all  the  testator's  debts  and 
funeral  and  testamentary  expenses  have  been  paid  and  satisfied, 
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and  upon  taking  the  account  there  was  found  to  be  a  balance 
available  for  division  arising  from  the  residuary  personal  estate 
of  the  said  testator  after  payment  of  all  legacy  duties  and  'other 
outgoings  amounting  to  £42,202  10s.  Qd.,  which  has  since  been 
distributed  in  the  following  proportions,  to  wit,  to  the  said 
Henrietta  Garnett  £21,101  5s.  ScZ.,  being  one  half  of  the  said 
balance,  to  the  said  Mary  Hester  Orme  the  sum  of  £10,550  12s.  l^d.,. 
being  one  fourth  part  of  the  said  balance,  and  to  the  said  Frances 
Orme  the  like  sum  of  £10,550  12s.  Hd.,  being  the  remaining 
fourth  part  of  the  said  balance,  as  they,  the  said  Henrietta  Garnett, 
Mary  Hester  Orme,  and  Frances  Orme,  do  hereby  respectively 
admit  and  acknowledge  ;  and  whereas  the  said  Mary  Hester  Orme 
and  Frances  Orme  being  satisfied  of  the  correctness  of  the  said 
account  have  agreed  to  execute  to  the  said  Henrietta  Garnett  and 
Bichard  Baxter  a  general  release  in  manner  hereinafter  contained : 
Now  this  indenture  witnesseth  that  the  said  Mary  Hester  Orme 
and  Frances  Orme  do  hereby  respectively  acknowledge,  declare^ 
and  testify,  that  they  have  actually  had  and  received,  before  the 
sealing  and  delivery  of  these  presents  of  and  from  the  said  Henrietta 
Garnett  and  Bichard  Baxter,  or  one  of  them,  the  aforesaid  sums  of 
£10,550  12s.  l^d.  and  £10,550  12s.  TJcZ.  hereinbefore  mentioned, 
and  do  acknowledge  the  same  to  be  in  full  for  all  the  share  and 
interest  to  which  they  are  entitled  of  the  residuary  personal 
estate  of  the  said  Jeremiah  Garnett,  deceased,  given  and  be- 
queathed to  them  in  and  by  the  said  recited  will  and  codicil ; 
and  in  consideration  of  the  said  payment  do  hereby  acquit, 
release,  exonerate,  and  for  ever  discharge  the  said  Henrietta 
Garnett  and  Bichard  Baxter,  their  heirs,  executors,  and  adminis- 
trators, and  their  respective  lands  and  tenements,  goods  and 
chattels,  of  and  from  all  and  every  the  trusts  reposed  in  the  said 
Henrietta  Garnett  and  Bichard  Baxter  in  and  by  the  said  herein- 
before in  part  recited  will  and  codicil  by  the  said  Jeremiah 
Garnett,  deceased,  as  such  trustees  and  executors  as  aforesaid ; 
and  of  and  from  all  and  all  manner  of  action  and  actions,  suit 
and  suits,  cause  and  causes  of  action  and  suit,  debts,  dues,  sum 
and  sums  of  money,  accounts,  reckonings,  damages,  claims,  and 
demands  whatsoever,  either  at  law  or  in  equity,  which  they,  the 
said  Mary  Hester  Orme  and  Frances  Orme,  or  either  of  them,  now 
have  or  hath,  or  which  they  or  either  of  them,  their  or  either  of 
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their  heirs,  executors,  or  administrators  may  hereafter  have,  claim, 
challenge,  bring,  or  be  entitled  to,  upon  or  against  the  said 
Henrietta  Garnett  and  Bichard  Baxter,  their  or  either  of  their 
heirs,  executors,  or  administrators,  for  or  by  reason  or  means  or 
on  account  of  the  trusts  contained  in  the  said  hereinbefore  in 
part  recited  will  of  the  said  Jeremiah  Garnett,  deceased,  or  of  any 
acts,  proceedings,  neglects,  or  defaults  of  them,  the  said  Henrietta 
Garnett  and  Bichard  Baxter,  or  either  of  them,  or  in  any  other 
manner  howsoever :  Provided  always,  and  it  is  hereby  declared, 
that  nothing  herein  contained  shall  extend  to  release  or  prejudice 
any  claim  or  demand,  which  the  said  Mary  Hester  Orme  and 
Frances  Orme,  or  either  of  them,  now  have  or  hath,  or  which  they 
or  either  of  them,  their  or  either  of  their  executors  or  administra- 
tors, may  hereafter  have  against  the  said  Henrietta  Garnett  and 
Bichard  Baxter,  or  either  of  them,  in  any  manner  other  than  in 
the  capacity  or  character  of  residuary  legatees  named  in  the  will 
of  the  said  Jeremiah  Garnett,  deceased,  any  rule  of  law  or  equity 
to  the  contrary  notwithstanding." 

At  or  about  the  same  time  at  which  the  indenture  of  release 
was  executed,  an  indenture  of  settlement  in  contemplation  of  the 
marriage  of  the  Plaintiff  was  executed,  whereby  after  reciting 
that  Frances  Orme  was  absolutely  entitled  (amongst  other  pro- 
perty) to  a  sum  of  £10,000,  being  part  of  her  share  of  the  resi- 
duary personal  estate  bequeathed  to  her  by  the  will  of  her  uncle, 
Jeremiah  Garnett  the  younger,  which  sum  was  therein  stated  to 
be  in  the  hands  of  the  said  Henrietta  Garnett,  the  said  sum  of 
£10,000  was  settled  as  therein  mentioned. 

The  indenture  of  release  and  the  indenture  of  settlement  were 
both  prepared  under  instructions  given  by  Henrietta  Garnett,  and 
at  the  time  of  the  execution  by  Mrs.  Gandy  and  Mrs.  Garnett 
Orme  of  the  indenture  of  release  they  were  living  under  the 
care  of  Henrietta  Garnett  (who  was  their  aunt,  and  with  whom 
they  had  both  lived  from  their  infancy,)  and  they  had  no  indepen- 
dent advice  as  to  the  affairs  or  estate  of  Jeremiah  Garnett,  or 
the  accounts  thereof,  and  no  means  of  judging  as  to  the  correct- 
ness of  the  recitals  contained  in  the  release.  A  day  or  two  pre- 
viously to  the  day  originally  fixed  for  her  marriage  (which  was 
postponed  in  consequence  of  the  death  of  her  husband's  father,) 
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C.^A.  the  Plaintiff,  Frances  Gandy,  was  called  upon  by  Mr.  Dixon,  of 
1885  CUtheroe  Castle  (since  deceased),  who  was  the  member  of  a  firm  of 
^^^g  solicitors  who  acted  for  the  aunt,  and  requested  by  him  to  sign 
Gaenett.  several  documents,  which  he  as  well  as  her  aunt  said  that  it  was 
G^DY  necessary  she  should  sign  before  her  marriage,  and  she  accordingly 
Macaulay.  gigYL  them.  None  of  these  documents  were  either  read  over 
or  explained  to  her,  and  she  had  no  knowledge  of  the  contents 
of  any  of  them,  nor  were  any  accounts  of  any  description  shewn 
to  her.  The  sum  of  £42,202  10s.  6d.  in  the  release  mentioned 
was  the  value  stated  in  the  residuary  account  of  the  personal 
estate  of  Jeremiah  Garnett,  passed  by  Henrietta  Garnett  and 
Bichard  Baxter,  on  the  5th  of  May,  1856,  but  the  last-mentioned 
personal  estate  consisted  principally  of  stocks  and  shares  in  rail-^ 
way  companies,  the  value  of  which  had  very  greatly  increased 
between  the  time  of  passing  the  residuary  account  and  the  date 
of  the  release;  and,  moreover,  the  income,  which  had  in  the  mean-^ 
time  accrued  therefrom,  was  never  accounted  for  either  to  Frances 
Gandy  or  to  her  sister.  Until  about  the  year  1881  Frances  Gandy 
was  not  aware  that  she  had  ever  become  entitled  as  a  residuary 
legatee  to  one-fourth  share  of  the  whole  amount  and  value  of  the 
residuary  personal  estate  of  her  uncle,  but  on  the  contrary  she  had 
been  informed  by  her  aunt,  and  believed,  that  she  and  her  sister 
were  entitled  only  to  a  sum  of  £10,000  each  as  a  legacy  under 
his  will,  and  to  the  interest  thereon.  The  sum  of  £10,550  12s.  l^d,. 
in  the  indenture  of  release  stated  to  have  been  paid  to  her,  was 
never  in  fact  paid  to  her,  but  at  or  about  the  time  of  the  execu- 
tion of  the  release  a  sum  of  about  £500  was  paid  to  her  by  Henrietta 
Garnett,  being  (as  she  believed)  the  amount  of  the  difference 
between  the  sum  of  £10,000  comprised  in  the  settlement  and  the 
sum  of  £10,550 12s.  l^d,  mentioned  in  the  release.  Beyond  these 
sums  nothing  had  been  paid  or  transferred  to  her  or  any  person 
claiming  through  or  under  her  in  respect  of  the  one-fourth  share,, 
to  which  she  as  one  of  the  residuary  legatees  became  entitled,  of 
the  residuary  personal  estate  of  her  uncle,  Jeremiah  Garnett. 

Henrietta  Garnett  and  Bichard  Baxter  paid  or  transferred  to- 
Mary  Hester  Orme,  or  to  trustees  for  her,  certain  moneys,  stocks,, 
funds,  or  securities,  as  representing  the  one-fourth  share  to  which 
she  was  entitled  in  like  manner  as  residuary  legatee. 
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The  whole  of  the  balance  of  the  residuary  personal  estate  of  C.  A. 
Jeremiah  Garnett  (over  and  above  the  amounts  paid  or  transferred  1885 
for  the  benefit  of  Frances  Gandij  and  Mary  Hester  Garnett  Orme),  re 
was  retained  by  Henrietta  Garnett  for  her  own  use,  and  the  differ- 
ence between  the  sums  actually  paid  and  transferred  as  represent- 
ing their  one-fourth  shares  and  the  actual  amount  or  value  of 
their  one-fourth  shares  had  never  been  accounted  for  to  them  or 
either  of  them. 

Henrietta  Garnett  died  on  the  27th  of  September,  1879,  intes- 
tate, leaving  her  nieces,  Mary  Hester  Garnett  Orme  and  Frances 
Gandy,  her  sole  next  of  kin,  and  letters  of  administration  to  her 
personal  estate  were  granted  to  them. 

At  the  time  of  the  death  of  Henrietta  Garnett  a  large  amount 
of  railway  and  other  stocks  and  shares,  amounting  in  value  at 
that  date  to  the  sum  of  £68,000  or  thereabouts,  part  of  the 
personal  estate  of  Garnett  the  father,  still  remained  outstanding 
and  unadministered ;  and  in  order  that  the  same  might  be  got  in 
and  administered,  letters  of  administration  with  the  will  annexed 
of  the  unadministered  personal  estate  of  Garnett  the  father,  were 
in  December,  1879,  granted  to  Bichard  Baxter,  being  the  surviv- 
ing executor  of  the  will  of  Jeremiah  Garnett ;  but  he  died  on  the 
20th  of  June,  1880,  leaving  part  of  it  still  unadministered,  and 
thereupon  letters  of  administration  with  the  will  annexed  of  the 
personal  estate  of  Garnett  the  father,  twice  left  unadministered, 
were  granted  to  the  Defendant,  Mary  Hester  Garnett  Orme 
(then  Mary  Hester  Bohinson),  who  afterwards  paid  the  legacy  of 
£24,000. 

The  Defendants,  G.  Z.  Macaulay  and  C.  J.  Beithmidler,  were  the 
legal  personal  representatives  of  Bichard  Baxter  and  also  of 
Jeremiah  Garnett,  being  surviving  executors  of  the  will  oi  Bichard 
Baxter,  who  was  the  surviving  executor  of  the  will  of  Jeremiah 
Garnett, 

Three  affidavits  were  during  the  hearing  in  the  Court  of  Appeal 
read  to  the  Court,  which  went  to  shew  that  the  Plaintiff,  Frances 
Gandy,  and  the  Defendant,  Mary  Hester  Garnett  Orme,  at  the 
time  of  executing  the  indenture  of  release  were  not  in  proper 
possession  of  the  facts,  and  that  it  was  executed  under  a  mistake 
as  to  its  effect.    Evidence  was  also  given  of  an  increase  between 
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1855  and  1859  of  over  £5000  in  the  value  of  each  fourth  share, 
and  also  of  its  subsequent  increase. 

At  the  hearing  of  the  argument  upon  the  summons  Yice-Chan- 
cellor  Bacon  was  of  opinion  and  declared  that  the  release  was 
valid  and  binding  according  to  its  tenor. 

The  Plaintiffs  appealed,  and  the  appeal  came  on  for  hearing  on 
the  10th  of  February,  1885. 

Hemming,  Q.O.  (SJiehheare  with  him),  for  the  Plaintiffs : — 

The  long  lapse  of  time  is  no  bar  to  the  relief  asked,  and  the 
evidence,  though  it  is  chiefly  that  of  the  ladies  interested,  is 
confirmed  by  the  internal  evidence  of  the  release  itself:  Gordon 
V.  Gordon  (1)  ;  Bowles  v.  Stewart  (2). 

Millar,  Q.C.,  for  the  Defendants,  George  Garnett  Orme  and 
Mary  Hester  his  wife. 

B.  Horton  Smith,  Q.C.,  Ingle  Joyce,  Grosvenor  Woods,  and 
Samuel  Bichinso^i,  for  the  other  Defendants : — 

After  the  lapse  of  time  and  the  death  of  Henrietta  it  is  too 
late  to  impeach  the  release. 


Beett,  M.E.  : — 

The  question  raised  in  this  case  before  us  is  whether  a  release 
given  by  two  ladies  who  are  now  alive,  to  an  aunt,  who  is  now 
dead,  is  to  be  considered  in  these  proceedings  as  binding. 

It  was  said  that  the  release  to  the  aunt  had  no  value  at  all  in 
itself ;  that  the  person  to  whom  it  was  given  or  those  representing 
her  were  bound  to  shew — inasmuch  as  she  had  been  a  trustee — 
that  everything  with  regard  to  that  deed  had  been  fully  explained 
in  the  first  instance.  I  cannot  agree  to  this  proposition,  which  is 
in  effect  that  if  a  deed  is  produced  in  a  Court  of  Equity,  although 
in  a  Court  of  Common  Law  it  would  not  need  any  consideration 
to  be  proved,  the  person  in  whose  favour  the  deed  is  executed  is 
thereupon  to  have  the  burden  of  proof  thrown  on  him  of  shewing 
that  the  deed  was  given  for  a  good  consideration. 

Another  point  was  taken.    It  was  said  that  this  release  cannot 

(1)  3  Sw.  400.  (2)  1  Sch.  &  Lef.  209. 
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be  questioned  because  the  person  to  whom  it  was  given  is  dead,  0.  A, 
and  also  that  it  cannot  be  questioned  unless  those  who  object  and  1885 
state  certain  facts  are  corroborated,  and  it  is  said  that  that  was  a  jn 
doctrine  of  the  Court  of  Chancery.  I  do  not  assent  to  this  argu- 
ment ;  there  is  no  such  law.  Are  we  to  be  told  that  a  person 
whom  everybody  on  earth  would  believe,  who  is  produced  as  a 
witness  before  the  Judge,  who  gives  his  evidence  in  such  a  way 
that  anybody  would  be  perfectly  senseless  who  did  not  believe 
him,  whose  evidence  the  Judge,  in  fact,  believes  to  be  absolutely 
true,  is,  according  to  a  doctrine  of  the  Courts  of  Equity,  not  to 
be  believed  by  the  Judge  because  he  is  not  corroborated  ?  The 
proposition  seems  unreasonable  the  moment  it  is  stated.  There 
is  no  such  law.  The  law  is  that  when  an  attempt  is  made  to 
charge  a  dead  person  in  a  matter,  in  which  if  he  were  alive  he 
might  have  answered  the  charge,  the  evidence  ought  to  be  looked 
at  with  great  care ;  the  evidence  ought  to  be  thoroughly  sifted, 
and  the  mind  of  any  Judge  who  hears  it  ought  to  be,  first  of  all, 
in  a  state  of  suspicion ;  but  if  in  the  end  the  truthfulness  of  the 
witnesses  is  made  perfectly  clear  and  apparent,  and  the  tribunal 
which  has  to  act  on  their  evidence  believes  them,  the  suggested 
doctrine  becomes  absurd.  And  what  is  ridiculous  and  absurd 
never  is,  to  my  mind,  to  be  adopted  either  in  Law  or  in  Equity. 
The  burden  of  proof  in  the  first  instance,  I  think,  does  lie  on 
those  who  challenge  a  deed  as  old  as  this.  But  they  have  given 
evidence  of  certain  circumstances,  which  make  it  necessary  to 
look  carefully  at  the  release  itself.  They  have  shewn,  by  evidence 
which  is  not  contradicted,  and  which  obviously  is  true,  that  if 
this  release  is  binding,  the  two  ladies  did  give  up  by  it  a  valid 
claim  which  each  of  them  had  to  the  extent  of  £5000  or  more, 
not  upon  any  dispute  which  might  make  a  compromise  desirable, 
but  without  any  dispute  and  without  any  consideration.  That  is 
shewn  to  us  to  be  the  necessary  result.  But,  then,  the  moment 
I  come  to  that  conclusion  I  must  look  at  the  deed  itself,  and  I 
look  for  a  recital  to  shew  why  the  two  nieces  did  so  strange  an 
act.  But  I  find  no  recital  which  would  call  to  their  attention 
their  position.  Therefore,  I  must  notice  the  fact  of  giving  up 
the  property  and  the  want  of  the  recital  in  the  deed.  These  are 
two  circumstances  much  to  be  considered,  and  they  seem  at  once 
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C.  A.  to  shift  the  burden  of  proof,  and  to  make  it  necessary  that  those 
1885  who  wish  to  uphold  the  release  should  shew  that  full  knowledge 
In  re  was  given  to  these  ladies  of  what  they  A^'ere  doing  before  they 
Garnett.    Q2imQ  to  so  strange  a  determination. 

What  has  been  proved  ?  It  has  been  proved  beyond  doubt 
that  the  nieces  were  certainly  not  under  age  ;  that  one  of  them 
Brett,  M.B.  -^^^  tweuty-fivo  and  the  other  twenty-seven  years  of  age.  That 
would  be  some  evidence  to  shew  that  they  might  have  known 
their  own  rights.  But  it  is  proved  that  those  two  ladies  had 
lived  from  their  childhood  with  an  old  lady,  who  was  their  aunt, 
to  whom  this  release  was  given ;  that  she  had  brought  them  up 
as  if  she  was  their  mother ;  she  was,  therefore,  a  person  to  whose 
slightest  wish  they  would  be  inclined  at  once  to  bow,  and  in 
whose  slightest  intimation  they  would  be  inclined  at  once  to 
acquiesce.  The  release  was  drawn  by  a  man  to  whom  they  must 
have  looked  up  with  very  considerable  respect ;  he  was  a  soli- 
citor, whose  description  shews  that  he  was  a  person  of  considerable 
reputation  and  eminence  in  the  place  where  he  lived  at  that  time. 
That  solicitor  would  be  able  to  speak  to  these  young  ladies  with 
great  authority,  and  would  very  likely  be  able  to  make  them  con- 
clude that  everything  was  right,  if,  indeed,  they  thought  at  all 
as  to  the  matter.  The  intention  of  the  two  ladies  themselves  to 
speak  the  truth,  nobody  attempts  to  challenge.  It  is  true  that 
they  may  have  forgotten,  but  they  declare  that  they  had  no  per- 
son to  assist  them.  I  think  they  could  not  forget  whether  they 
had  a  solicitor  of  their  own  to  advise  them ;  they  say  they  had  no 
person  to  assist  them,  and  that  this  gentleman  did  not  explain 
to  them  what  the  deed  was.  If  he  had  explained  to  them  the 
effect  of  the  deed,  it  is  very  doubtful  whether  it  could  have  stood. 
However,  I  desire  to  rest  on  the  fact  that  they  swear,  and,  to  my 
mind,  swear  with  an  appearance  of  the  greatest  probability,  that 
he  did  not.  It  seems  to  me  almost  impossible  to  conceive  that 
if  he  had  known  all  the  circumstances,  if  he  had  known  of  the 
increase  in  value  of  the  investments,  he  could  have  said  to  them  : 
"  Now,  young  ladies,  this  property  has  increased  in  value  :  you 
are  not  only  entitled  to  £10,550  each,  but  you  are  each  of  you 
entitled  to  £5000  more :  I  tell  you  that,  and  I  tell  you  that  if 
you  sign  this  release,  you  each  of  you  give  up  that  £5000.   I  tell 
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you  that  yon  ought  to  do  it,  or  at  least  I  leave  you  to  judge  C.  A. 

whether  you  ought  to  do  it,  because  your  aunt  asks  you  to  do  it."  1885' 

Is  it  possible  to  believe  that  ?    Then  if  he  did  not  say  that  to  jn  re 

them,  why  did  he  not  ?    Either  because  he  intended  to  cheat  C^^k^^tt. 

GrANDY 

them — which  I  protest  I  think  there  is  not  the  slightest  evidence 
to  shew — or  because  he  did  not  know  the  matter,  because  it  had 
not  been  called  to  his  attention,  because  he  had  done  the  busi- 
ness through  the  clerks  in  his  office,  and  had  not  investigated  the 
matter  and  did  not  know  of  the  increase  in  value.  Then,  if  he 
did  not  know  it — which  must  be  assumed  in  order  to  protect  his 
honour — it  is  impossible  that  he  could  have  told  them.  There- 
fore, it  seems  to  me  that  the  true  inference  of  fact  is  that  he  did 
not  know  it,  and  that  the  aunt  did  not  know  it,  and  that  the 
young  ladies  did  not  know  it.  It  follows,  then,  that  this  deed  of 
release  was  signed  by  them  in  a  state  of  ignorance  of  the  facts,  an 
ignorance  participated  in  by  the  aunt  and  by  the  solicitor. 

If  that  is  the  true  state  of  things,  ought  that,  in  such  a  suit  as 
this,  and  before  such  a  Court  as  this,  to  stand  ?  That  is  a  ques- 
tion of  law.  Now  the  Vice-Chancellor  did  not  look  at  it  from 
that  point  of  view.  He  did  not  look  at  the  case  in  the  view  that 
there  might  be  ignorance  on  the  part  of  everybody.  He  stated 
the  problem  which  he  had  to  solve  thus :  "  Mr.  Hemming  put  it 
she  has  made  a  mistake,  or  she  may  have  miscalculated,  but  the 
consequence  of  that  mistake  was  to  put  into  her  pocket  a  great 
deal  of  this  money,  so  that  mistake  seems  to  me  to  be  out  of 
the  question,  because  if  I  were  to  listen  to  the  complaint  preferred 
on  behalf  of  these  two  ladies,  I  must  say  that  this  was  a  very 
wicked  old  woman,  and  that  she  and  her  more  wicked  attorney 
conspired  to  cheat  those  two  orphans  out  of  the  money  which 
belonged  to  them."  Therefore,  the  Vice-Chancellor  turned  away 
from  the  consideration  of  the  question  what  the  law  would  be  if 
there  was  a  miscalculation,  if  there  was  a  mistake,  if  nobody 
understood  the  facts,  and  he  frightened  himself  with  the  enormity 
of  the  proposition  that  he  himself  lays  down,  namely,  that  in 
order  to  find  against  this  release  he  must  find  that  the  old  lady 
was  a  wicked  old  woman,  and  that  the  attorney  was  more  wicked 
than  she  was,  and  that  they  were  conspiring,  that  is,  intending, 
to  cheat  these  two  ladies  out  of  money  that  belonged  to  them. 
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After  that  he  again  says  :  "  After  these  years,  the  release  having 
been  executed  by  two  adults,  spinsters,  in  contemplation  of  their 
marriage  " — which  is  a  little  erroneous,  for  one  of  them  at  that 
time  was  not  contemplating  marriage  otherwise  than  all  w^omen 
do,  I  suppose — "  I  am  asked  to  brand  this  old  lady,  or  her 
memory,  rather,  and  the  solicitor  who  was  employed,  with  infamy, 
because  they  have  committed  a  plain  deed  of  robbery  on  these 
two  orphan  girls."  Then  he  goes  on  to  say :  "  Anything  so  pre- 
posterous or  unreasonable  I  have  never  heard  suggested."  I  agree 
with  him.  If  it  were  necessary  to  find  in  this  case  that  there  was 
the  smallest  taint  of  fraud  in  the  mind  of  that  old  lady,  or  of  the 
solicitor,  I  would  say,  as  he  says,  that  anything  more  preposterous 
or  unreasonable  than  to  find,  on  this  evidence,  that  they  were 
guilty  of  fraud  and  conspiracy  I  have  never  seen.  There  is  no 
evidence  of  it,  and  if  it  is  necessary  to  find  that,  I  agree  abso- 
lutely and  entirely  with  the  judgment  of  the  Vice-Chancellor, 
But  to  my  mind  it  is  not,  and  cannot  be,  necessary  to  find  that. 
In  a  Court  of  Equity,  although  this  document  is  under  seal, 
nevertheless  if  the  facts  make  it  clear  to  the  mind — all  questions 
of  the  burden  of  proof  being  gone,  and  the  whole  evidence  being 
before  the  Court — that  this  deed  was  executed  so  as  to  release 
the  aunt  without  any  consideration  or  benefit  whatever  to  the 
young  women,  and  was  executed  under  a  mistake  and  without 
full  knowledge  of  the  facts  by  those  who  signed  it,  they  having 
no  professional  assistance  and  no  aid,  I  think  that  the  cases  which 
have  been  cited  shew  that  that  release  cannot  be  considered  to 
be  binding,  and  the  matter  ought  to  be  regarded,  therefore,  as 
though  that  release  had  never  been  given.  For  that  reason,  and 
for  that  reason  alone,  I  am  of  opinion  that  we  must  disagree  with 
the  decision  of  the  Yice-Chancellor. 


Cotton,  L.J. : — 

I  also  am  unable  to  agree  with  the  Vice-Chancellor's  view. 
Before  I  go  into  the  case,  I  should  mention  the  circumstances 
under  which  it  comes  before  us.  It  is  to  obtain  the  direction  of 
the  Court  on  an  originating  summons  as  to  what  is  to  be  done  in 
distributing  the  estate  of  a  person  who  is  dead ;  and  I  mention 
it  for  this  reason.    It  must  be  taken  that  the  objection  to  this 
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mode  of  proceeding  in  such  a  case  lias  not  been  urged  before  us, 
and  we  give  no  opinion  at  all  upon  it,  so  that  it  may  not  be  said 
hereafter,  if  the  question  is  really  raised,  that  we  have  allowed  it 
to  be  done  here. 

What  are  the  facts  ?  The  Appellant,  Frances  Gandy,  and  one 
of  the  Kespondents,  Marij  Hester  Garnett  Orme,  say  this :  "  We 
find  that  the  estate  of  our  aunt,  who  is  our  trustee,  she  being  one 
of  the  executors  of  Jeremiah  Garnett  the  younger,  and  we  being 
entitled  to  a  share  in  his  residuary  estate,  includes  a  very  large 
sum  for  which  she  did  not  account  to  us."  As  against  that  claim 
a  release  is  set  up,  executed  in  1859,  that  is  many  years  ago,  and 
it  is  said  that  by  that  deed,  after  receiving  £10,550  each,  they  re- 
leased all  claims  against  this  lady  as  the  personal  representative 
of  Jeremiah,  No  doubt  there  is  a  deed  which  has  that  effect,  and 
the  question  is,  can  that  deed  stand  ?    In  my  opinion  it  cannot. 

It  must  be  taken  that  at  the  time  when  that  deed  was  executed, 
the  sum  which  the  nieces  were  each  entitled  to  being  one-fourth 
share  of  the  residuary  estate  of  Jeremiah  was  not  £10,550,  but  at 
the  very  least  £15,000,  that  is  to  say,  that  this  deed,  which  pur- 
ported to  be  a  release  in  full  to  the  executrix  on  payment  of 
£10,550  as  the  share  of  each  of  these  ladies,  left  in  her  hands — it 
was  not  put  into  her  pocket,  but  left  in  her  pocket — two  sums  of 
£5000.  On  what  ground  is  that  deed  to  stand  ?  Is  it  suggested 
that  these  ladies  after  full  advice  of  an  independent  solicitor  deter- 
mined that  they  would  make  this  large  gift  to  their  aunt  ?  In 
my  opinion  if,  shortly  after  the  young  ladies  had  found  out  what 
the  effect  had  been,  and  had  questioned  it,  the  burden  would  have 
been  upon  the  aunt  to  uphold  it :  but  I  think  it  unnecessary  here 
to  enter  into  the  question  of  the  burden  of  proof.  We  have  to 
see  on  the  facts  and  evidence  before  us  whether  the  release  which 
in  fact  at  that  time  left  in  the  pocket  of  the  aunt  a  sum  of 
£10,000  or  more,  can  be  effectual  to  bar  the  claim  now  raised 
for  this  sum,  which  the  trustee  has  not  accoimted  for.  We  have 
evidence.  I  agree  that  we  cannot  depend  with  very  great  cer- 
tainty on  evidence  given  by  persons  speaking  of  events  which 
occurred  more  than  twenty  years  ago ;  and  if  it  had  been  in  a 
different  form,  one  might  not  have  relied,  as  I  do  rely,  on  the 
evidence  which  has  been  given  by  these  ladies ;  what  they  say  is 
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0.  A.  this :  "  At  the  time  when  we  signed  and  sealed  this  document,  we 
1885  did  not  know  anything  about  the  real  state  of  the  accounts  of 
In  re      Jeremialis  estate.    We  did  not  know  that  besides  this  sum  there 

Garnett.  ^  ^^^g  ^     other  sum  in  the  hands  of  our  aunt,  who  was  our  trustee, 
Gandy 

V.  which  we  were  in  any  way  entitled  to.  We  had  no  account  given 
Maoaulay.  j^^^l      explanation  given  to  us,  and  therefore  we  really 

Cotton,  L.J,   gjgj^g^  |]jjg  ^^^^     great  error  as  to  what  our  rights  were." 

Then  we  have  the  evidence,  which  has  been  admitted,  and  there  is 
something  in  it,  of  a  gentleman  who  was  a  member  of  the  firm  at 
the  time  when  this  deed  was  executed.  It  is  not  very  exact; 
but  it  shews  that  nothing  was  done  beyond  a  reference  to  the 
residuary  account  of  the  estate  of  Jeremiah  before  this  deed  was 
prepared,  and  that  the  sum  there  stated  to  be  that  which  was 
properly  divisible  between  these  two  ladies,  was,  in  fact,  that 
which  was  mentioned  in  the  residuary  account ;  but  that  in  fact 
at  this  time  by  the  increase  in  the  value  of  the  securities  which 
were  then  still  existing  in  the  hands  of  the  aunt,  there  had  been 
an  increase  of  £5000  to  each  of  those  shares. 

Now  what  do  we  see  in  the  deed  ?  Does  that  corroborate  what 
is  said  by  these  ladies  or  not  ?  In  my  opinion  it  strongly  corro- 
borates it  because  there  is  a  statement  of  the  will,  and  then  the 
deed  proceeds,  "  Whereas  all  the  testator's  debts  and  funeral  and 
testamentary  expenses  have  been  paid  and  satisfied,  and  upon 
taking  the  account  there  was  found  to  be  a  balance  available  for 
division  arising  from  the  residuary  personal  estate  of  the  said 
testator  after  payment  of  all  legacy  duties  and  other  outgoings 
amounting  to  £42,202  10s.  Qd.,  which  has  since  been  distributed 
in  the  following  proportions,  to  wit,  to  Henrietta,  the  aunt, 
£21,101 5s.  Sdr  and  the  sum  of  £10,550  12s.  TJcZ,  to  each  of  these 
young  ladies.  "  And,  whereas  the  said  Mari/  Hester  Orme  and 
Frances  Orme,  being  satisfied  of  the  correctness  of  the  said  account, 
have  agreed  to  execute  to  the  said  Henrietta  Garnett  and  Bichard 
Baxter"  the  executrix  and  executor,  the  release  following.  Then 
they  acknowledge  the  receipt  of  these  two  sums  of  £10,550  and 
acknowledge  the  same  to  be  in  full  for  all  the  share  and  interest 
to  which  they  are  entitled  in  the  residuary  personal  estate  of 
Jeremiah.  Now  it  has  been  suggested,  and  I  think  that  clearly  is 
so,  that  the  statement  here  of  the  account  so  taken  refers  to  the 
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residuary  account ;  but  then  the  deed  dealt  with  the  account  as  C.  A. 
shewing  at  the  moment  when  it  was  executed,  what  were  at  that  1885, 
time  the  shares  to  which  these  young  ladies  were  entitled  j  it 
represented  therefore,  if  not  in  terms,  yet  in  fact,  that  what  was  GI^kn^^tt. 
shewn  by  the  residuary  account  was  still  the  amount  of  the  share  v. 
to  which  these  young  ladies  would  be  entitled.  Now  I  am  of  '^^^J^^^- 
opinion  that  that  strongly  corroborates  what  is  said  by  these  young 
ladies,  that  in  fact,  the  account  had  never  been  explained  to  them. 
The  account  would  have  shewn  that  they  had  never  before  this 
got  their  shares ;  that  the  estate  was  in  the  hands  of  their  aunt 
and  her  co-executor,  and  that  that  estate,  to  a  moiety  of  which 
they  were  entitled  between  them,  was  not  of  the  value  which  it 
was  at  the  time  when  the  residuary  account  was  taken,  but  was 
worth  considerably  more.  Now,  looking  at  this  deed,  I  cannot 
€ome  to  any  other  conclusion  than  that  the  nieces  were  never 
informed  what  was  the  result  of  those  four  years  which  had 
elapsed  since  the  residuary  account  was  passed.  Therefore,  in 
my  opinion,  it  would  be  impossible  for  the  trustee  to  resist  a 
further  account  and  to  keep  in  her  hands  money  which  she  has 
not  accounted  for  already  to  her  cestids  que  trust,  the  defence  being 
a  release  by  a  deed  which  represents  that  that  which  was  true  four 
years  before  the  release  was  executed,  was  then  the  continuing 
state  of  account.  That  being  so,  in  my  opinion  this  deed  cannot 
stand  to  prevent  these  ladies  claiming  from  the  estate  of  their 
aunt  that  which  they  have  not  already  received  in  respect  of  the 
estate  of  Jeremiah, 

Then  it  is  said,  if  this  view  is  adopted,  the  aunt  and  the  soli- 
citor are  charged  with  the  grossest  fraud.  In  my  opinion  that  is 
not  the  result  of  the  evidence.  In  my  opinion  that  is  not  neces- 
sary in  order  to  enable  these  ladies  to  set  aside  this  release.  In 
my  opinion,  at  least  as  regards  the  solicitor,  he  was  in  utter 
mistake ;  as  regards  the  aunt,  I  should  think  she  also  was  under  a 
mistake,  as  to  what  the  rights  of  her  nieces  were,  even  if  she 
knew  or  appreciated  the  increase  in  value  of  the  securities  which 
had  occurred  during  these  years.  Therefore  the  ground  on  which 
this  case  should  be  decided  is  that,  on  the  evidence,  the  young 
ladies,  as  well  as  the  other  parties,  were  in  manifest  error  as  to 
their  true  position  as  regarded  their  rights  under  the  will  of 
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Jeremiah,  and  when  that  is  made  out,  even  although  there  has 
been  no  fraud,  yet  in  my  opinion  the  trustee  ought  not  to  be 
allowed,  and  in  this  case  cannot  be  allowed,  to  shield  herself  from 
accounting  for  trust  money  in  her  hands,  simply  by  putting 
forward  a  document  which  has  been  signed  and  sealed  without 
any  knowledge  of  the  real  facts,  without  any  communication  of 
their  rights,  though  the  release  in  its  terms  would  bar  the  parties 
from  insisting  upon  them.  I  am  of  opinion,  therefore,  on  that 
ground,  which,  I  think,  is  the  right  explanation  of  the  case,  that 
these  ladies  are  entitled  to  have  this  release  disregarded  in  admin- 
istering the  estate  of  their  aunt. 

Then  it  was  argued  that  it  was  a  hardship  to  set  aside  the 
release  after  the  death  of  the  aunt.  Undoubtedly  one  looks  with 
suspicion  in  some  cases  on  claims,  which  are  brought  forward  after 
the  death  of  the  person  against  iwhom  the  claims  are  made,  when 
they  might  have  been  brought  forward  before.  But,  here,  on  the 
evidence,  these  ladies  never  knew  until  after  the  death  of  their 
aunt  that  they  had  any  rights  which  they  were  giving  up,  any 
rights  beyond  those  which  were  stated  on  the  face  of  that  deed 
in  respect  of  which  they  received  those  sums.  In  my  opinion^ 
therefore,  it  would  be  wrong  to  disregard  the  claim.  It  is  not  a 
claim  originating  from  transactions  as  regards  the  release,  but  a 
claim  which  originated  from  proceedings  begun  some  years  before  ; 
and  the  real  thing  is  that  here  the  proceeding  is  an  endeavour 
— and  we  must  treat  it  in  that  way — to  insist  on  that  release  in 
order  to  prevent  a  sum  of  money  coming  out  of  the  estate  of  the 
trustee.  In  my  opinion  the  rule  referred  to  has  no  bearing  on 
such  a  case  as  this,  and  ought  not  on  the  evidence  which  w& 
have  to  prevent  us  from  coming  to  what  in  my  opinion  is  the 
correct  conclusion. 


Fey,  L.J.  :— 

I  am  of  the  same  opinion.  It  appears  to  me  that  this  is  one  of 
those  cases  which  it  is  the  duty  of  the  Court  to  watch  with  great 
jealousy,  because  the  claim  is  brought  forward  against  the  estate 
of  a  deceased  person  when  that  person,  who  was  a  chief  actor  in 
the  transaction  impugned,  and  one  other  chief  actor  concerned  in 
the  transaction  are  dead ;  nevertheless,  having  watched  the  case 
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Tvith  the  utmost  jealousy  of  which  I  am  capable,  the  Appellants  C.  A. 
have  convinced  me  that  this  is  a  case  in  which  the  release  cannot  1885 
stand.  I  agree  with  what  has  been  said  by  the  Master  of  the 
Eolls  and  the  Lord  Justice,  that  it  is  by  no  means  necessary  to 
prove  fraud.  It  is  enough  to  avoid  a  release  if  the  Court  is  satis- 
fied that  it  has  been  made  under  error  in  a  material  particular, 
and  that  is  certainly  not  the  less  so  where  the  release  is  given  by 
a  cestui  que  trust  to  a  trustee,  and  by  young  ladies  who  have  been 
living  under  the  care  of  their  aunt  to  a  person  who  has  stood  to 
them  in  loco  imrentis. 

Now  the  ladies  have  themselves  given  evidence,  which,  if  it  can 
be  relied  on,  shews  that  they  did  not  understand  what  they  were 
really  doing  when  they  executed  this  release.  But  evidence  given 
by  kdies,  one  of  whom  was  upon  the  eve  of  marriage,  with  regard 
to  business  transactions  is,  although  it  may  be  perfectly  honest, 
open  to  considerable  doubt.  My  experience  goes  to  shew  that 
very  often  persons  say  that  a  deed  has  never  been  explained  to 
them,  and  that  accounts  have  never  been  produced,  when  in  fact 
the  deed  was  carefully  explained  and  the  accounts  were  produced. 
And  therefore  it  has  become  exceedingly  material  in  my  mind  to 
«ee  how  far  the  statements  of  these  two  ladies  have  been  corrobo- 
rated by  the  other  circumstances  of  the  case.  Now  in  the  first 
place  it  is  to  be  borne  in  mind  that  they  have  not  been  cross- 
examined.  It  may  well  be  that  a  cross-examination  of  these 
ladies  would- increase  the  weight  to  be  attached  to  the  evidence 
which  they  have  given  in  chief.  But  what  I  rely  upon  mainly 
are  the  terms  of  the  deed  itself,  because  it  appears  to  me  that  they 
very  cogently  confirm  the  statement  made  by  these  ladies.  By 
that  deed  they  were  giving  up  each  something  like  £5000  or 
£6000  to  their  aunt ;  and  if  the  solicitor  who  prepared  that  deed 
had  attached  the  due  weight  to  that  fact,  it  is  almost  impossible 
that  the  fact  should  not  have  appeared  in  the  recital  to  the  deed. 
No  prudent  solicitor,  no  competent  solicitor,  who  was  preparing  a 
deed  by  which  he  knew  that  young  ladies  were  giving  up  that 
large  sum  to  an  aunt  with  whom  they  were  living,  would  have 
kept  that  fact  off  the  face  of  the  deed,  unless  he  had  been  minded 
that  a  fraud  should  be  committed,  and  that  they  should  grant  a 
release  in  entire  ignorance  of  their  rights.    Therefore  I  think 
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0.  A.  that  the  silence  of  the  deed  is  cogent  evidence'  of  one  or  other  of 
1885  two  things  :  either  that  he  who  prepared  the  deed  desired  to  con- 
ceal  something  from  the  young  ladies,  which  I  do  not  believe ;  or 
that  he  proceeded  in  entire  ignorance  of  their  real  rights :  and 
that  is  the  conclusion  at  which  I  arrive  from  their  evidence  and 
from  the  deed  itself.  I  think  that  carelessly  and  ignorantly, 
Fry^.j.  rather  than  wilfully  or  fraudulently,  the  parties  who  procured  the 
release  assumed  that  the  residuary  account  was  that  which  really 
concluded  the  rights  of  the  parties.  They  omitted  to  notice  the 
accumulations  of  income  which  might  have  arisen  in  the  interval,, 
and  also  the  improvement  in  the  value  of  the  property ;  and  they 
proceeded  to  obtain  this  release  upon  the  footing  of  that  residuary 
account.  Now  that  was  an  entirely  erroneous  view,  and  a  release 
so  obtained  cannot  in  my  opinion  stand.  Then  I  think  that  some 
confirmation  of  the  state  of  mind  of  these  ladies  is  to  be  derived 
from  the  fact  that  they  knew  nothing  about  the  £12,000  legacies. 
I  am  satisfied  that  they  did  know  nothing  about  it  from  the  fact 
that  neither  they  nor  their  husbands  ever  received  a  penny  or 
applied  for  a  penny  of  that  income  during  the  life  of  the  aunt. 
Therefore  I  think  the  conclusion  on  the  evidence — having  watched 
it  with  all  the  jealousy  with  which  it  seems  to  me  it  ought  to  be 
watched — is  that  this  release  was  executed  under  a  mistaken 
apprehension  as  to  the  rights  of  these  young  ladies,  and  that  the 
true  facts  of  the  case  were  not  brought  home  to  their  minds  before 
they  made  this  large  gift  to  the  aunt,  with  whom  they  were 
residing  (1). 

Solicitors:  Johnston,  Harrison  &  Powell,  agents  for  Little  & 
Lamonby,  Penrith,  Cumberland;  Bichard  Smith  &  Wilmer ; 
Janson,  Coll,  Pearson  &  Co, 

(1)  By  tlie  order  of  the  Court  of  September,  1859,  therein  mentioned,,. 
Appeal  it  was  declared  that  "  this  is  not  to  be  treated  as  a  binding  re- 
Court  doth  reverse  the  said  order  "  of  lease  of  all  claims  by  the  Plaintiff  and 
Vice-Chancellor  Bacon,  "  and  doth  de-  the  said  Defendant,  Mary  Hester  Gar- 
clare  that  in  administering  the  estate  nett  Orme,  in  respect  of  the  residuary 
of  Henrietta  Garnett,  in  the  said  order  estate  of  the  above-named  Jeremiah 
named  the  indenture  dated  the  26th  of  Garnett.^^ 

J.  E.  H. 
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BKADFOKD  BANKING  COMPANY  v.  BKIGGS  &  CO.  c.A. 

1885 


[1884.    B.  2495.] 

Company — Shares — Equitahle  Mortgage  —  Priority — Deposit  of  Certificates  of 
Shares — Articles  of  Association — Lien  of  Company  on  Shares  for  Moiieys 
due  from  Shareholder — Notice — Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
5.  30  [Bevised  Ed.  Statutes,  vol.  xiv.,  p.  209]. 

The  articles  of  association  of  a  company  registered  under  the  Companies 
Act,  1862,  provided  that  the  company  should  have  a  first  and  permanent 
lien  and  charge,  available  at  law  and  in  equity,  on  every  share,  for  all  debts 
due  from  the  shareholder  to  the  company.  A  shareholder  deposited  the 
certificates  of  his  shares  with  his  bankers  as  security  for  the  balance  due 
from  him  to  them  on  his  current  account,  and  notice  of  the  deposit  was 
given  to  the  company.  The  certificates  stated  that  the  shares  were  held 
subject  to  the  articles  of  association  : — 

Eeld,  that  the  company  could  claim  priority  over  the  bankers  in  respect 
of  moneys  which  became  due  from  the  shareholder  to  the  company,  even 
after  notice  of  the  bankers'  advance  had  been  given,  on  the  following 
grounds : — 

First  (by  Brett,  M.E.,  and  Baggallay,  L.J.,  Fry,  L.J.,  doubting),  that  by 
the  articles  of  association  a  contract  had  been  entered  into  between  the 
company  and  its  shareholder  whereby  it  should  have  a  first  lien  on  his 
shares  for  any  debt  due  from  him,  that  by  this  contract  a  priority  was  con- 
ferred upon  the  company  as  against  all  persons  claiming  only  equitable 
interests  in  the  shares  and  having  notice  of  the  articles  of  association,  and 
that  the  doctrine  of  HopMnson  v.  Bolt  (1)  did  not  apply : — 

Secondly,  upon  the  authority  of  Societe  Generale  de  Paris  v.  Tramimys 
Union  Company  (2),  that  by  the  deposit  of  the  certificates  of  the  shares 
with  the  bankers  as  a  security  for  advances,  only  an  equitable  interest  or 
trust  was  created  in  their  favour,  and  that  the  Companies  Act,  1862,  s.  30, 
relieved  the  company  from  taking  notice  of  any  trust  created  in  respect 
of  its  shares. 

Decision  of  Field,  J.,  reversed. 

Appeal  of  the  Defendants  from  the  decision  of  Mr.  Justice 
Field  in  favour  of  the  Plaintiffs. 

The  facts  of  the  case  are  fully  set  forth  in  the  report  of  the 
hearing  before  Mr.  Justice  Field  (3),  and  it  is  necessary  here 
only  to  make  the  following  statement  of  them : — 

The  Defendants  were  a  company  registered  under  the  Companies 

(1)  9  H.  L.  C.  514.  (2)  14  Q.  B.  D.  424. 

(3)  29  Ch.  D.  149. 

(7  2  1 
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C.  A.  Act,  1862.    Tkey  carried  on  the  business  of  coal  proprietors.  By 

1885  clause  103  of  the  articles  of  association  "  the  company  shall  have 

Bkadfoed  a  first  and  permanent  lien  and  charge,  available  at  law  and  in 

Company  ®9.^^^y»  ^po^  every  share  of  every  person  who  is  the  holder,  or 

V-   ^    one  of  several  ioint  holders,  thereof,  for  all  debts  due  from  him, 
Briggs  &  Co.    .  ^        ^  .  .    ,       .  /  '  ,  , 
  either  alone  or  jointly  with  any  other  person,  whether  a  share- 
holder or  not,  to  the  company."  William  Fletcher  and  /.  F.  Easht/ 
were  respectively  shareholders  in  the  company.    Each  of  them 
carried  on  business  as  a  coal  merchant,  and  purchased  coals  from 
Briggs  &  Co.    On  the  6th  of  November,  1879,  Fletcher  deposited 
with  the  Plaintiffs  certificates  of  shares  belonging  to  him  in  the 
Defendant  company  to  secure  the  balance  due  on  his  current 
account;  and  on  the  same  day  Easby  made  a  similar  deposit. 
The  certificates  of  the  shares  stated  that  the  shares  were  held 
subject  to  the  articles  of  association  of  the  company.  On  the  13th 
of  November  notice  of  these  deposits  was  given  by  the  Plaintiffs 
to  the  Defendants,  who  on  the  15th  of  November  acknowledged 
the  receipt  of  the  notice.    In  June,  1881,  Easby  deposited  with 
the  Plaintiffs  the  certificates  of  some  more  shares  in  the  Defen- 
dant company  as  a  security  for  the  balance  of  his  current  account, 
and  notice  of  this  deposit  was  given  to  the  Defendants  on  the 
20th  of  June,  1881,  and  the  receipt  of  the  notice  was  acknow- 
ledged by  the  Defendants  on  the  22nd  of  June.    At  this  time 
Eashy  was  indebted  to  the  Defendants,  but  the  amount  due  from 
him  was  repaid  in  September,  1881.    On  the  5th  of  July,  1882, 
Fletcher  deposited  with  the  Plaintiffs  as  a  further  security  for  the 
balance  of  his  current  account  the  certificates  of  some  more  shares 
in  the  Defendant  company.   On  the  11th  of  July,  1882,  notice  of 
this  deposit  was  given  by  the  Plaintiffs  to  the  Defendants,  and 
the  receipt  of  the  notice  was  acknowledged  on  the  same  day.  At 
that  time  Fletcher  owed  the  company  £782  10s.  5d.    On  the  1st 
of  December,  1883,  Fletcher  filed  a  liquidation  petition.    At  that 
time  he  owed  the  Defendants  about  £1000  for  coal  supplied.  On 
the  31st  of  December,  1883,  Eashy  filed  a  liquidation  petition.  At 
that  time  he  owed  the  Defendants,  for  coal  supplied,  £1593  5s.  Sd. 
After  the  date  of  the  notice  of  the  22nd  of  June,  1881,  Eashy 
received  no  further  advances  from  the  Plaintiffs.    At  that  time 
he  owed  them  a  large  sum.    After  the  date  of  the  notice  of  the 
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11th  of  July,  1882,  Fletcher  received  further  advances  from  the 
Plaintiffs,  and  made  them  various  payments  from  time  to  time. 

This  action  was  brought  for  an  account  of  what  was  due  to  the 
Plaintiffs  as  mortgagees  by  deposit  of  the  certificates  for  prin- 
cipal, interest,  and  costs,  and  to  have  their  securities  realized  by 
foreclosure  or  sale. 

At  the  trial  of  the  action  before  Mr.  Justice  Field  that  learned 
Judge  was  of  opinion  that  Hopkinson  v.  Bolt  (1)  applied,  and  that 
the  Defendant  company  could  not  claim  priority  over  the  Plain- 
tiffs in  respect  of  moneys  which  became  due  from  the  shareholders 
to  the  Defendant  company  after  notice  of  the  Plaintiffs'  advance, 
but  that  the  Plaintiffs  were  entitled  to  priority  (2). 

The  Defendants  appealed. 

Karslalce,  Q.C.  {Bibdin,  with  him),  for  the  Defendants : — 
The  facts  in  the  two  cases  appear  to  be  the  same,  except  that 
in  Eashy's  case  the  debt  due  at  the  time  of  his  insolvency  to  the 
Defendants  was  wholly  contracted,  after  they  had  received  notice 
of  the  charge  upon  the  shares  created  by  him  in  favour  of  the 
Plaintiffs.  The  Defendants  are  entitled  to  succeed  on  either  of 
the  following  grounds. 

First,  clause  103  of  the  articles  of  association  gave  to  the 
Defendants  an  absolute  lien  on  the  shares  of  any  member  for 
money  due  from  him :  no  provision  of  a  similar  nature  was 
contained  in  the  mortgage-deed  in  HopJcinson  v.  Rolty  which 
therefore  does  not  apply.  To  state  this  point  for  the  Defendants 
very  shortly,  by  clause  103  a  contract  was  created  between  the 
Defendant  company  and  its  shareholders  that  the  company  should 
have  a  first  lien  on  the  shares ;  the  Plaintiffs  are  only  equitable 
owners,  and  can  have  no  better  title  than  the  legal  owners,  that 
is,  the  registered  holders.  The  Defendants  admit  that,  as  between 
the  Plaintiffs  and  the  shareholders,  a  burden  was  put  upon  the 
shares ;  but  that  burden  does  not  exist  as  against  the  Defendants, 
for  the  doctrine  of  HopJcinson  v.  Bolt  is  not  to  be  extended  to 
mortgages  of  property,  where  by  the  very  terms  of  the  document 
creating  the  first  mortgage  a  lien  is  given  to  the  mortgagee. 
The  word  "  permanent "  in  clause  103  means  enduring "  or 
(1)  9  H.  L.  C.  514.  (2)  29  Cli.  D.  149. 
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0.  A.  "  continuing."    New  London  and  Brazilian  Banh  v.  Broekle- 

1885  hanJc  (1)  is  a  strong  authority  in  favour  of  the  Defendants,  for  in 

Beadfokd  that  case  a  clause  like  clause  103  in  the  articles  of  association  of 

^omSny  ^-^^  Defendant  -company  was  held  to  override  the  rights  of  those 

^  ^  who  were  interested  in  trust  funds  invested  in  shares.  The  doc- 
Briggs  &  Co. 

  trine  laid  down  in  Lindley  on  Partnership  (2)  is  directly  in  point 

for  the  Defendants. 

Secondly,  the  only  effect  of  the  deposit  of  the  certificates  with 
the  Plaintiffs  was  to  create  a  trust  in  their  favour.  The  Defen- 
dant company  is  registered  under  the  Companies  Act,  1862,  and 
by  sect.  30  of  that  statute  it  is  exempted  from  any  liability  to 
take  notice  of  trusts:  Societe  Generale  de  Paris  v.  Tramways 
Union  Co.  (3)  is  a  conclusive  and  binding  authority  as  to  this 
point. 

Ince,  Q.C.,  and  Farwelly  for  the  Plaintiffs : — 

As  to  the  first  ground  urged  by  the  Defendant  company,  it  is 
submitted  that  the  view  of  Mr.  Justice  Field  was  right,  and  that 
Hopkinson  v.  Bolt  (4)  is  in  point  for  the  present  case.  The  Defen- 
dants cannot  rely  upon  New  London  and  Brazilian  Banh  v. 
BrocMehanh  ;  the  decision  in  that  case  was  incorrect,  for,  as  was 
pointed  out  by  Mr.  Justice  North  in  Miles  v.  New  Zealand  Alford 
Estate  Co.  (heard  June  24th,  1885),  it  is  founded  on  reasoning 
inconsistent  with  HopJcinson  v.  Bolt. 

As  to  the  second  ground  relied  upon  by  the  Defendant  com- 
pany, it  is  to  be  observed  that  in  Societe  Generale  de  Paris  v. 
Tramways  Union  Co.  the  company  could  be  made  liable  only 
as  a  trustee,  and  it  was  properly  held  to  be  exempted  from  liability 
by  the  Companies  Act,  1862,  sect.  30 :  in  that  case  the  company 
had  no  interest  in  the  shares.  But  the  present  case  is  not  one  of 
mere  trusteeship ;  the  company  itself  is  a  mortgagee,  and  must 
be  affected  with  notice  like  any  other  mortgagee.  The  circum- 
stance that  the  Defendant  company  itself  has  an  interest  in  the 
shares,  distinguishes  the  present  case  from  the  Societe  Generale 
de  Paris  v.  Tramways  Union  Co.  If  the  argument  for  the  Defen- 
dant company  were  right,  clause  103  would  be  a  useless  provision. 

(1)  21  Ch.  D.  302.  (3)  14  Q.  B.  D.  424. 

(2)  4tli  Ed.  vol.  i.  p.  686.  (4)  9  H.  L.  C.  614. 
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Bkett,  M.E.  :—  c.  A. 

In  this  case  two  persons  were  shareholders  in  the  Defendant  ^^^^ 


company :  they  were,  therefore,  subject  to  the  articles  of  associa-  Bradfoed 
tion,  including  clause  103.  The  meaning  of  that  clause  seems  to  Company 
me  to  be  this,  that  whenever  a  shareholder  becomes  indebted  to  bj^j(5^s'  ^ 

the  company,  the  company  shall  have  a  lien  and  charge  upon  his   

shares  in  respect  of  each  debt  which  he  owes  to  it.  That  is  the 
first  point.  But  that  is  not  the  whole  of  clause  103,  because  it 
goes  on  to  say  that  that  lien  and  charge,  which  arises  the  moment 
that  the  debt  exists,  shall  be  the  first  and  permanent  lien  avail- 
able at  law  and  in  equity.  That  is  the  contract  under  which  these 
persons  became  shareholders.  They  have  become  indebted  to  the 
company,  and  therefore,  in  respect  of  those  debts,  as  between  them 
and  the  company  at  all  events,  the  company  had  a  lien  and  charge 
upon  their  shares — whether  they  (the  shareholders)  had  any 
former  debts  to  others  or  not — by  reason  of  the  provision,  that  the 
company  shall  have  a  first  charge  and  lien  available  at  law  and 
in  equity.  If  the  bank  had  advanced  the  money  which  they  did 
advance  to  these  two  shareholders  upon  their  shares,  without  any 
notice  of  this  contract  between  these  shareholders  and  the  com- 
pany, the  result  might  have  been  different;  but  as  they  have 
advanced  the  money  to  the  shareholders  with  notice  of  that  con- 
tract, it  seems  to  me  that  they  must  be  taken  to  have  advanced 
the  money  subject  to  that  contract.  Therefore,  as  to  the  extent 
of  the  meaning  of  this  clause,  and  of  the  notice  of  it  which  was 
given  to  the  bank  when  and  before  they  advanced  the  money  to 
the  shareholders,  this  case  seems  to  me  to  be  stronger  than  Societe 
Generale  de  Paris  v.  Tramways  Union  Co  (1).  If  there  had  been 
only  this  part  of  clause  103,  which  gives  a  lien  and  charge  upon 
the  shares  for  any  debt  incurred  with  the  company,  then  it  seems 
to  me  that  it  would  have  been  necessary  to  bring  in  the  doctrine 
of  Societe  Generale  de  Paris  v.  Tramways  Union  Go.  The  doctrine 
of  that  case,  which  depended  upon  the  interpretation  to  be  put  on 
the  30th  section  of  the  Companies  Act,  1862,  seems  to  me  to  go  to 
this  extent,  that  by  virtue  of,  and  upon  a  true  construction  of,  that 
enactment,  a  notice  given  in  fact  to  the  company,  is  a  notice  to 
which  the  company  need  pay  no  regard.    The  notice  is  to  have 

(1)  14  Q.  B.  D.  424. 
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no  effect  upon  the  company.  What  effect  it  may  have  upon  the 
individual  directors,  is  a  matter  which  remains  at  present  to  be 
decided,  and  Ave  have  not  in  this  case  to  consider  what  would  be 
the  effect  of  such  a  notice  upon  the  personal  liability  of  directors. 
But  the  doctrine  of  that  case  is  that  a  notice  of  that  kind  is  to 
have  no  effect  on  the  company  in  the  way  of  giving  priority  of 
charge.  Therefore,  if  there  was  a  charge  in  favour  of  the  company 
against  those  two  shareholders,  and  if  the  notice  of  the  transac- 
tion with  the  bank  is  to  have  no  effect  as  to  priority,  it  follows, 
as  it  seems  to  me,  that  the  banking  company  cannot  maintain  the 
action  or  obtain  the  relief  which  they  have  asked  for. 

But  I  confess  that  clause  103  of  the  articles  of  association  seems 
to  me  to  go  further  and  to  be  stronger  than  sect.  30  of  the  Com- 
fanies  Act,  1862,  because  it  seems  to  me  that  the  true  effect  of  it 
as  between  the  shareholders  and  the  company  is,  that  the  share-^ 
holders  enter  into  a  company  which  they  know  to  be  a  trading 
company,  and  which  can  become  their  creditor  by  selling  to  them 
goods— for  that  is  part  of  the  company's  business — and  the  con- 
tract  between  the  shareholders  and  the  company  is  not  only  that 
the  company  shall  have  a  lien  for  any  debt  which  the  shareholders- 
may  owe  to  it,  but  also  that  that  lien  shall  be  the  first  lien  avail- 
able in  equity.  It  seems  to  me  that  the  meaning  of  the  clause  is. 
that  whatever  may  be  the  general  rule  as  to  priorities  in  equity 
— whatever  may  be  the  rule  applicable  if  clause  103  had  not  been 
inserted — as  between  the  shareholders  and  the  company  the  lien 
of  the  company  shall  be  the  first.  That  seems  to  me  to  be  the  true 
meaning  of  the  clause.  If  the  Plaintiffs  had  not  had  notice  of 
that  contract  between  the  shareholders  and  the  company  at  the 
time  when  they  made  their  advances,  then  the  general  rules  of 
equity  might  apply ;  but  if  they  had  notice  of  that  contract,  then 
they  made  their  advances  subject  to  the  existing  burden  upon 
the  shares  in  the  hands  of  the  persons,  who  deposited  the  shares 
with  them ;  that  is  to  say,  the  Plaintiffs  made  their  advance  with 
the  knowledge  of  this,  that  those  who  deposited  the  shares  with 
them,  had  contracted  with  the  company  that  notwithstanding  any 
deposit  of  the  shares  with  the  Plaintiffs  the  company  should  have 
in  equity  the  first  lien  and  charge,  although  if  it  had  not  been 
for  that  contract,  the  Plaintiffs  might  have  had  the  prior  charge. 
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The  Plaintiffs  seem  to  me  to  liave  advanced  the  money  upon  the      c.  A. 

shares  subject  to  such  a  notice  as  that,  and,  therefore,  subject  to  1885 

the  burden  which  lay  on  these  shares  in  favour  of  the  company  bradfokd 

as  against  their  shareholders.  Banking 
^  Company 

I  therefore  think  that  the  decision  of  Mr.  Justice  Field  cannot  _  v. 
be  maintained.  I  think  that  his  judgment  gives  no  effect  either 
to  the  principle  laid  down  in  the  Societe  Generale  de  Paris  v. 
Tramways  Union  Company  (1),  or  to  the  meaning  of  clause  103. 
It  does  not  seem  to  me  that  the  decision  in  Hophinson  v.  Bolt  (2) 
comes  in  question  in  this  case.  Hophinson  v.  Bolt  is  an  authority 
where  the  two  conditions  existing  in  this  case  do  not  exist,  that 
is,  where  neither  the  Companies  Act,  1862,  sect.  30,  is  applicable, 
nor  where  such  a  stringent  clause  as  clause  103  is  inserted  in  the 
articles  of  association:  it  seems  to  me  that  clause  103  was  in- 
tended to  get  rid  of  the  doctrine  of  equitable  priority  with  regard 
to  the  shares  of  the  company,  and  to  substitute  for  it  the  lien 
therein  particularly  mentioned.. 

Baggallay,  L.J. : — 

I  am  of  the  same  opinion.  In  stating  my  reasons  for  the 
decision  at  which  I  have  arrived,  I  propose  to  refer  to  the  case  of 
Eashy  only  ;  but  the  case  of  Fletcher  is  substantially  the  same. 

It  appears  that  Eashy  held  shares  in  this  company  previously 
to  the  6th  of  November,  1879.  Clause  103  of  the  articles  of 
association  of  the  company,  so  far  as  is  material  to  the  present 
case,  was  as  follows :  "  The  company  shall  have  a  first  and  per- 
manent lien  and  charge  available  at  law  and  in  equity  upon  every 
share  of  every  person  who  is  the  holder  thereof  for  all  debts  due 
from  him  to  the  company."  Therefore,  as  between  Eashy  and  the 
company,  as  long  as  he  remained  a  shareholder,  this  lien  will 
apparently  continue  to  exist.  The  company  was  formed  for  the 
purpose  of  working  coal-mines,  and  the  object  was  to  induce  coal 
merchants  to  become  shareholders  in  the  company,  and  this  pro- 
vision was  inserted,  that  there  should  be  a  lien  on  any  shares  of 
any  shareholder  for  any  debt  or  liability  which  should  be  due 
from  him  to  the  company.  I  think  that  the  word  '*  permanent " 
is  not  immaterial.  I  construe  it  as  meaning  that  there  shall 
(1)  14  Q.  B.  D.  424.  (2)  9  H.  L.  C.  514. 
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0.  A.      be  this  lien  or  charge  upon  the  shares,  so  long  as  the  person 
1885      continues  to  be  the  holder  of  them,  permanent  from  the  time 
Beadfoed   when  he  acquired  the  shares  till  the  time  when  he  parts  with 
ComSny  •  during  that  period  all  debts  or  liabilities  which  he  may 

incur  to  the  company,  will  become  a  charge  on  the  shares.  That 
is  one  of  the  essential  conditions  of  the  company,  and  in  this 
manner  the  present  case  is  distinguished  from  Hojpldnson  v. 
Bolt  (1).  In  that  case  the  subject-matter  of  the  mortgages  was 
leasehold  and  freehold  property,  not  subject  to  any  particular 
charge,  and  there  was  a  first  mortgage  for  the  then  advanced  sum 
and  further  advances,  there  was  a  second  mortgage,  and  there  was 
a  further  advance,  but  after  the  date  of  the  second  mortgage. 
The  decision  in  that  case  was,  no  doubt,  the  decision  of  Lord 
Campbell  and  Lord  Chelmsford  adversely  to  the  view  taken  by 
Lord  Cranworth ;  but  it  is  a  binding  decision,  and  we  shall  be 
bound  by  it  in  such  cases  as  come  within  its  general  principles. 
But,  in  my  opinion,  clause  103  takes  this  case  out  of  the  operation 
of  Sojphinson  v.  Bolt.  In  this  case  the  holder  of  the  shares  on 
the  6th  of  November,  1879,  deposited  them  with  the  banking 
company  to  secure  loans,  and  on  the  13th  of  November  notice  of 
these  deposits  was  given  to  Briggs  &  Co.,  and  that  notice  was 
afterwards  acknowledged.  There  is  no  question  about  the  notice 
having  been  given.  But  I  am  of  opinion  that  that  notice  was  in 
no  way  operative  as  regarded  the  rights  of  the  company.  I  think 
it  immaterial  to  consider  what  the  effect  of  such  a  notice  might 
have  been  as  to  the  question  of  order  and  disposition  in  the  event 
of  bankruptcy,  or  in  the  event  of  a  question  arising  between 
the  assignee  or  mortgagee  of  the  shareholder  and  the  trustee  in 
bankruptcy.  But  in  the  case  of  the  Societe  Generale  de  Paris  v. 
Tramways  Union  Company  (2),  this  appears  to  have  been  decided, 
that  whatever  may  have  been  the  liabilities  of  the  directors  in- 
dividually, the  company  come  under  no  liability  by  the  service 
of  such  a  notice  as  this.  The  Judges  who  delivered  their  opinions, 
expressed  their  views  in  different  language,  but  all  concurred  in 
this,  that  the  company  itself  in  that  case  came  under  no  liability. 
I  think  that  the  difference  in  the  views  as  to  the  possibility  of  the 
-directors  being  liable  is  very  well  represented  in  the  head-note  of 
(1)  9  H.  L.  C.  514.  (2)  14  Q.  B.  D.  424. 
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the  report  in  that  case ;  but  we  are  not  considering  now  what  may 
be  the  liability  on  the  part  of  the  directors,  but  only  what  is  the 
liability  on  the  part  of  the  company.  I  think  that  that  case  has 
clearly  decided  that  such  a  notice  as  that  with  which  we  are  now 
dealing,  would  not  be  binding  or  operative  on  the  company ;  in 
other  words,  that  the  principle  supposed  to  be  enunciated  as 
regards  the  effect  of  such  notices  in  determining  the  priority  of 
equitable  rights,  does  not  extend  to  companies  constituted  under 
the  Com,panies  Act,  1862.  I  agree  with  the  Master  of  the  Rolls  in 
thinking  that  this  appeal  should  be  allowed. 

Pey,  L.J.  :— 

I  also  am  unable  to  agree  with  the  learned  Judge.  The  case 
was  decided  by  him  upon  the  principle  of  HopMnson  v.  Bolt  (1). 
That  case,  as  we  all  know,  determined  that  where  a  first  mort- 
gagee has  a  mortgage  for  further  advances  and  receives  notice  of 
a  second  mortgage,  he  may  not  after  that  notice  avail  himself  of  his 
prior  security  for  the  purpose  of  advances  made  after  that  notice. 
It  has  been  argued  before  us  that  that  case  does  not  apply  to  the 
present  for  two  independent  grounds. 

In  the  first  place  it  has  been  said  that  it  is  competent  for  the 
mortgagor  and  the  first  mortgagee  to  contract  between  them- 
selves that  the  doctrine  of  HopMnson  v.  Bolt  shall  not  apply,  and 
that  such  a  contract  would  be  good,  at  any  rate  as  against  a 
second  mortgagee,  who  takes  with  notice  of  the  contract  between 
the  mortgagor  and  the  first  mortgagee ;  and  it  is  said  that  the 
lOord  article  of  association  in  this  case  is  such  a  contract.  Now, 
it  would  be  enough  for  me  to  say  upon  that  branch  of  the  argu- 
ment, that,  without  desiring  to  express  dissent  from  my  learned 
Brethren,  I  am  not  so  strongly  convinced  as  they  are  that  the 
103rd  article  ought  to  have  that  operation  assigned  to  it.  I  feel 
some  doubt  whether,  if  that  were  the  true  view  of  the  103rd 
article,  the  words  of  the  mortgage  in  Hophinson  v.  Bolt  possibly 
ought  not  to  have  had  the  same  effect  given  to  them ;  but  I  pass 
that  by,  because  I  entirely  agree  with  them  upon  the  second 
argument  that  has  been  addressed  to  us  by  the  counsel  for  the 
Defendants.     That  argument  was  substantially  this,  that  the 

(1)  9  H.  L.  C.  514. 
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C.  A.  company  in  the  present  case  could  not  be  affected  by  notice  of 
1885  the  mortgages  created  by  Easby  and  Fletcher  with  the  bank. 
Bkadfoed  that  argument  they  rely  upon  the  30th  section  of  the  Com- 
CmSiY  P^^'^^^  1862,  under  which  the  Defendant  company  was  incor- 
Briggs  &  Co  P^^^^^^'^'  -^^^^  provides  that  "  no  notice  of  any  trust,  expressed, 
implied,  or  constructive,  shall  be  entered  on  the  register,  or  be 
receivable  by  the  registrar."  Now  it  seems  to  me  to  be  plain 
that  the  words  "shall  be  entered  on  the  register  "  are  not  merely 
a  direction  with  regard  to  the  particular  book  in  which  notices  are 
not  to  be  entered,  but  that  they  imply  that  the  company  is  not  to 
be  affected  with  such  notices,  and  for  this  reason,  that  the  register 
is  obviously  the  book  upon  which  the  notices  ought  to  be  entered 
if  they  are  to  be  receivable  by  the  company  at  all.  Therefore,  I 
am  bound  to  say  that  I  feel  great  difficulty  in  seeing  how  the 
notices  could  be  given  to  the  company  effectually  for  any  purpose. 
Then  it  has  been  contended  by  the  Plaintiffs'  counsel  that  the 
mortgages  made  by  Easby  and  Fletcher  to  the  bank  were  not 
trusts,  expressed,  implied,  or  constructive.  But  I  am  unable  to 
accede  to  that  contention.  It  seems  to  me  that  as  between 
Fletcher  and  Easby  on  the  one  hand  and  the  bank  on  the  other, 
each  security  was  a  trust  and  nothing  but  a  trust,  and  it  appears 
to  me  that  the  effort  on  the  part  of  the  bank  in  the  present  case 
is  to  turn  Briggs  &  Co.  into  constructive  trustees  by  force  and 
virtue  of  those  notices ;  and  I  understand  the  effect  of  the  enact- 
ment to  be  that  no  notice  of  any  trust  shall  convert  the  company 
into  a  constructive  trustee,  and  therefore  I  think  that  these 
transactions  were  within  the  30th  section  of  the  Act  of  1862. 

But  then  it  is  contended  that  although  the  company  cannot 
receive  notice  of  a  trust  as  custodians  of  the  register,  they  may 
receive  notice  of  the  trust  as  being  themselves  mortgagees.  To 
that  argument  also  I  am  unable  to  accede,  because  it  will  be 
observed  that  in  the  present  case  the  lien  or  mortgage,  whatever 
it  may  be  called,  on  which  the  company  are  insisting,  results 
from  the  original  contract  of  membership,  and  it  cannot  be 
separated  from  it.  It  is,  therefore,  impossible  to  treat  the  com- 
pany as  if  they  were  two  distinct  persons.  The  rights  upon  which 
they  are  insisting  are  their  rights  as  the  company  against  the 
members  of  the  company  flowing  out  of  the  original  contract  of 
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ownership,  and,  therefore,  I  think  that  if  they  cannot  receive  C.  A. 
notice  in  one  character,  they  cannot  receive  it  in  another.  1885 

I  think,  therefore,  that  the  effect  of  the  30th  section  of  the  Bradford 
statute  of  1862  is  to  exclude  in  this  case  the  application  of  the  compaSt 
doctrine  in  HopJcinson  v.  Bolt  (1).  In  that  conclusion  I  con- 
fess I  am  strongly  confirmed  by  the  decision  of  this  Court  in 
Societe  Generale  de  Paris  v.  Tramways  Union  Go.  (2).  Without 
adverting  to  the  perhaps  various  opinions  which  are  expressed 
with  regard  to  the  effect  of  a  notice  upon  directors  as  individuals, 
it  appears  to  me  that  every  member  of  the  Court  considered 
that  notice  to  the  company  would  be  immaterial  for  the  purpose 
which  is  now  in  controversy.  I  will  only  refer  to  the  language 
of  Lord  Justice  Lindley  (which  appears  to  me  to  be  acceded  to  by 
all  the  other  members  of  the  Court),  when  he  says  (3) :  "  It  is 
the  duty  of  such  companies  " — that  is,  companies  formed  under 
the  Act  of  1862, — "  to  attend  to  proper  transfers  but  not  to  notices 
of  equitable  titles,  or  to  notices  not  to  transfer  given  by  persons 
having  equitable  interests,  unless  they  have  obtained  or  are 
about  to  apply  for  a  restraining  order  under  the  statute  5  Vict. 
€.  5,  or  an  injunction."  I  think,  therefore,  that  the  company  in 
this  case  are  unaffected  by  the  notices  which  have  been  given  to 
them ;  and  the  consequence  is  that  this  appeal  must  be  allowed, 
and  that  the  action  must  be  dismissed  with  costs  both  in  the 
Court  below  and  in  this  Court. 

Solicitors  for  Plaintiffs:  Paterson,  Snow,  &  Go.,  agents  for 
Gardiner  &  Jeffery,  Bradford. 

Solicitor  for  Defendants :  B.  Vincent,  agent  for  North  &  Sons, 
Leeds, 

(1)  9  H.  L.  C.  514.  (2)  14  Q.  B.  D.  424. 

(3)  14  Q.  B.  D.  457. 

J.  E.  n. 
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HUMPHKEYS  v  JONES. 

[1881.    H.  1954.] 

Solicitor — Costs — Solicitors'  jRemuneratior^  Act,  1881  (44  &  45  Vict.  c.  44),  s.  2 — 
General  Order,  August,  1882,  r.  2,  sub-s.  (c)— Partition  Action— Costs  of 
Defendants'  Solicitors —  Conveyancin g. 

In  a  partition  action  an  order  was  made  for  tlie  sale  of  the  estate  and 
payment  of  tlie  costs  of  all  parties  out  of  tlie  proceeds.  The  Plaintiff,  who 
was  the  owner  of  one-fourth  of  the  estate,  had  the  conduct  of  the  sale,  and 
his  solicitor  was  paid  his  costs  in  accordance  with  rule  2,  sub-sect,  (a)  of 
the  General  Order  under  the  Solicitors'  Bemuneration  Act,  1881 : — 

Held  (reversing  the  decision  of  Bacon,  V.-C),  that  the  solicitors  of  the- 
Defendants,  who  were  the  owners  of  the  other  three-fourths  of  the  estate, 
were  entitled  to  be  paid  the  costs  of  perusing  the  conveyance  and  obtaining 
its  execution  by  their  clients  under  rule  2,  sub-sect.  (c). 

The  action  in  this  case  was  brought  for  the  partition  of  an 
estate,  and  an  order  was  made  by  yice-Chancellor  Bacon  for  the 
sale  of  the  estate  and  for  payment  of  the  costs  of  all  parties  out 
of  the  proceeds. 

The  Plaintiff,  who  was  the  owner  of  one-fourth  of  the  estate, 
had  the  conduct  of  the  sale.  The  Defendants,  who  were  entitled 
to  the  remaining  three-fourths,  appeared  by  two  separate  solicitors. 
The  Plaintiff's  solicitors  claimed  costs,  as  the  vendor's  solicitors, 
under  Part  I.  of  Schedule  I.  of  the  Solicitors'  Kemuneration 
Order  of  August,  1882,  and  these  costs  were  allowed  by  the 
Taxing  Master. 

The  Defendants'  solicitors  claimed  the  costs  of  perusing  the 
conveyance  on  behalf  of  their  respective  clients,  and  for  obtaining 
the  execution  of  the  conveyances  by  them,  on  the  scale  laid  down 
in  Schedule  II.  of  the  Order.  The  Taxing  Master  disallowed 
these  charges,  and  in  his  reply  to  the  Defendants'  objection  gave 
his  reasons  as  follows :  "  The  Plaintiff  and  Defendants  were 
tenants  in  common  and  all  of  them  vendors.  As  such  they  are 
entitled  to  one  scale  charge  under  Schedule  I.  of  the  General 
Order  made  in  pursuance  of  the  Solicitors  Act,  1881,  and  no  more. 
On  the  sale  they  should  have  but  one  solicitor." 


1885 
Oct.  27. 
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The  Vice- Chancellor,  on  the  matter  being  brought  before  him,  c.  A. 
affirmed  the  decision  of  the  Taxing-Master,  and  the  Defendants  1885 
appealed.  Humphreys 


Maidlow,  for  the  Appellants  : — 

The  question  turns  upon  the  construction  of  the  2nd  rule  of  the 
General  Order  under  the  Solicitors'  Bemuneration  Act,  1881  (1). 
That  Order  has  been  held  to  comprise  business  done  in  con- 
nection with  sales  under  the  Court  as  well  as  those  out  of  Court : 
Stanford  v.  Boherts  (2).  That  being  so,  the  Plaintiff's  solicitors, 
haying  the  conduct  of  the  sale,  have  been  remunerated  under 
sub-sect,  (a)  of  that  rule :  and  the  solicitors  for  the  Defendants 
claim  to  be  remunerated  under  sub-sect,  (c),  according  to  the 
scale  of  charges  in  Schedule  II.  Under  the  old  system  there  is 
no  doubt  they  would  have  been  entitled  to  these  charges,  and 
sub-sect,  (c)  provides  that  "in  respect  of  all  other  business  the 
remuneration  for  which  is  not  hereinbefore,  or  in  Schedule  I. 
hereto,  prescribed,  the  remuneration  is  to  be  regulated  according 
to  the  present  system  as  altered  by  Schedule  II.  hereto."  A 
mortgagee  is  entitled  to  his  costs  of  joining  in  a  conveyance : 
In  re  Bech  (3);  and,  on  the  same  principle,  the  owner  of  a 
share  in  an  estate  which  is  sold  is  entitled. 

(1)  "  Eule  2.  Subject  to  the  excep-  which,  if  completed,  is  hereinbefore,  or 

tion  aforesaid,  the  remuneration  of  a  in  Schedule  1.  hereto,  prescribed,  but 

solicitor  in  respect  of  business  con-  which  is  not,  in  fact,  completed,  and  in 

nected  with  sales,  purchases,  leases,  respect  of  settlements,  mining  leases, 

mortgages,   settlements,    and    other  or  licenses  or  agreements  therefor, 

matters  of  conveyancing,  and  in  re-  re-conveyances,  transfers  of  mortgage, 

spect  of  other  business,  not  being  busi-  or  further  charges,  not  provided  for 

ness  in  any  action,  or  transacted  in  any  hereinbefore,  or  in  Schedule  I.  hereto. 

Court  or  in  the  chambers  of  any  Judge  assignments  of  leases  not  by  way  of 

or  Master,   is   to  be  regulated  as  purchase  or  mortgage,  and  in  respect 

follows,  namely  : —  "  of  all  other  deeds  or  documents  and 

(a)  Applies  to  the  remuneration  of  of  all  other  business  the  remuneration 

the  solicitor  having  the  conduct  of  for  which  is  not  hereinbefore,  or  in 

completed  sales,  mortgages,  &c.  Schedule  1.  hereto,  prescribed,  the  re- 

(&)  Applies  to  the  remuneration  of  muneration  is  to  be  regulated  accor- 

solicitors  having  the  conduct  of  com-  ding  to  the  present  system  as  altered 

pleted  leases,  agreements  for  leases,  &c.  by  Schedule  II.  hereto." 

"(c)  In  respect  of  business  not  here-  (2)  26  Ch.  D.  155. 

inbefore  provided  for,  connected  with  (3)  24  Ch.  D.  608. 

any  transaction  the  remuneration  for  ' 


Jones. 
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0.  A.         Bussell  Boherts,  for  the  Plaintiff: — 

The  first  part  of  rule  2,  sub-sect,  (c),  which  refers  to  sales,  mort- 
HuMPHBEYs  gages,  &c.,  only  provides  for  the  remuneration  of  the  solicitor 
Jones.  having  the  conduct  of  the  business.  The  last  part  does  not 
apply  to  business  connected  with  sales,  &c.  Therefore  the  Ap- 
pellants do  not  come  within  either  part.  In  the  present  case 
there  was  no  occasion  for  the  Defendants  to  employ  separate 
solicitors.  They  were  all  vendors,  and  the  Plaintiff s  solicitor 
represented  them  all.  That  would  have  been  the  case  under  the 
old  practice :  Dixon  v.  Fyner  (1) ;  Bale  v.  Hamilton  (2).  And 
under  the  present  practice.  Order  lv.,  rule  40,  recognises  the 
same  principle  by  giving  power  to  the  Judge  to  appoint  one 
solicitor  to  represent  all  parties. 

Baggallay,  Ij. J. : — 

I  am  of  opinion  that  this  appeal  must  be  allowed.  Under  the  old 
system  in  similar  circumstances  the  Defendants'  solicitors  would 
have  been  allowed  their  charges.  In  the  present  case  the  charges 
have  been  disallowed,  and  if  that  disallowance  is  proper  it  must 
be  so  under  the  Solicitors^  Remuneration  Act,  1881,  and  the  order 
made  in  pursuance  of  it.  That  Act  gave  power  by  the  2nd  section 
to  the  Lord  Chancellor  and  certain  other  persons  to  make  a  general 
order  "regulating  the  remuneration  of  solicitors  in  respect  of 
business  connected  with  sales,  purchases,  leases,  mortgages,  settle- 
ments, and  other  matters  of  conveyancing,  and  in  respect  of  other 
business  not  being  business  in  any  action,  or  transacted  in  any 
Court,  or  in  the  Chambers  of  any  Judge  or  Master."  Then  it 
became  a  question  whether  the  words  of  that  section  had  refer- 
ence to  sales  made  under  an  order  of  the  Court  in  an  action  as 
well  as  those  made  out  of  Court,  and  it  was  decided  by  Mr.  Justice 
Kay  in  Stanford  v.  Roberts  (3),  that  the  clause  applied  to  all  sales 
whether  made  under  an  order  of  the  Court  or  not.  That  decision 
was  not  appealed  from,  and  I  entirely  approve  of  it.  The  intro- 
ductory part  of  the  2nd  rule  of  the  Order,  which  was  made  in 
pursuance  of  the  section  of  the  Act,  follows  the  words  of  that 
section,  and  provides  that  the  remuneration  of  a  solicitor  in 

(1)  7  Hare,  331.  (2)  10  Hare,  App.  vii. 

(3)  26  Ch.  D.  155. 
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respect  of  business  connected  with  sales,  &c.,  and  in  respect  of      C.  A. 
other  business,  not  being  business  in  any  action  or  transacted  in  1885 
any  Court  or  in  the  Chambers  of  any  Judge  or  Master,  shall  be  Humphreys 
regulated  as  laid  down  in  three  sub-sections.  Sub-sect,  {a)  relates  jqnes. 

to  the  remuneration  of  the  solicitor  having  the  conduct  of  com-   

pleted  sales  and  mortgages.  Sub-sect,  (h)  relates  to  the  remune- 
ration of  solicitors  having  the  conduct  of  completed  leases  or 
agreement  for  leases;  and  then  sub-sect,  (c)  is  as  follows: — [His 
Lordship  read  the  sub-section.]  I  think  this  sub-section  com- 
prises all  the  business  referred  to  in  the  introductory  words  of 
the  rule  which  is  not  included  in  sub-sects,  {a)  and  and  that 
it  applies  exactly  to  the  present  case.  I  am,  therefore,  of  opinion 
that  the  Taxing  Master  was  wrong  in  his  decision,  and  that  the 
Defendants'  solicitors  are  entitled  to  the  remuneration  which 
they  claim.  The  Taxing  Master  appears  to  have  thought  that 
the  Plaintiff's  solicitor  acted  for  all  parties.  I  do  not  think  that 
is  correct.    The  appeal  must  be  allowed. 

BowEN,  L.J. : — 

I  agree,  and  for  the  same  reasons. 

Fry,  L.J. : — 

I  am  of  the  same  opinion. 

Solicitors :  Bolton,  Bobbins,  Biish  &  Co. ;  Chester  &  Co. 

M.  W. 
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COWELL  V,  TAYLOE. 
[1885    C.  1787.] 

Practice — Costs,  Security  for — Trustee  in  Banhru;ptcy — Insolvent  Plaintiff . 

The  Court  will  not  require  security  for  costs  to  be  given  by  a  jilaintiff 
who  sues  as  trustee  in  bankruptcy  even  where  he  is  in  insolvent  circum- 
stances. 

Denston  v.  AsJiton  (1)  approved. 

The  observations  of  Pearson,  J.,  in  Pooleyh  Trustee  in  Bankruptcy  v. 
Wlietliarii  (2)  dissented  from. 

James  EOLTf  in  April,  1875,  entered  into  possession  of  pre- 
mises at  BeltJiorn,  in  Lancasliire,  under  an  agreement  with  the  De- 
fendant for  the  purchase  of  the  property.  By  another  agreement 
in  September,  1875,  a  power  of  re-entry  was  given  to  the  Defen- 
dant in  certain  circumstances.  In  August,  1876,  the  Defendant 
re-entered,  and  had  ever  since  remained  in  possession.  On  the 
26th  of  September,  1876,  Holfs  creditors  passed  a  resolution  for 
liquidation  of  his  affairs  by  arrangement.  W.  Eutchinson  was 
appointed  trustee  in  the  liquidation,  and  in  1882  made  an  un- 
successful attempt  in  the  Court  of  Bankruptcy  to  recover  the 
property.  The  Plaintiff  was  afterwards  appointed  trustee,  and 
on  the  7th  of  May,  1885,  commenced  this  action  for  the  same 
purpose. 

The  Defendant  took  out  a  summons  asking  that  the  Plaintiff 
might  be  ordered  to  give  security  for  costs.  It  was  deposed  that 
the  accounts  of  the  estate  of  the  liquidating  debtor  shewed  assets 
to  the  amount  only  of  £23.  The  evidence  was  clear  that  the 
Plaintiff  personally  was  in  such  circumstances  as  to  be  unable 
to  pay  the  costs  of  the  action  if  they  should  be  given  against 
him. 

The  application  was  heard  by  Mr.  Justice  Chitty  in  Chambers, 
His  Lordship  considered  himself  bound  by  Denston  Y.'Ashton,  and 
dismissed  the  application  with  costs,  certifying  that  he  desired 
no  further  argument.    The  Defendant  appealed. 

(1)  Law  Eep.  4  Q.  B.  590.  (2)  28  Ch.  D.  38. 
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McCall,  for  the  Appellant : —  C.  A. 

In  Malcolm  v.  Hodghinsoii  (1)  Lord  Blacklurn  says  :  "  Where 
an  insolvent  person  is  suing  as  trustee  for  another,  it  has  long  Cowell 
been  the  rule  to  require  security  for  costs."  In  United  Forts  and  Taylor. 
General  Insurance  Company  v.  Hill  (2)  security  for  costs  was 
refused,  and  Chief  Justice  CocJchurn  said  that  the  assignee  of  a 
bankrupt  could  not  be  required  to  give  security  for  costs,  but 
there  was  no  allegation  of  personal  insolvency.  In  the  case  of 
In  re  Carta  Para  Minirig  Company  (3)  an  insolvent  petitioner  for 
a  winding-up  order  was  required  to  give  security  for  costs,  and  in 
Pooley's  Trustee  in  Bankruptcy  v.  WJietham  (4)  Mr.  Justice  Pear- 
son intimates  a  strong  opinion  in  my  favour — though  security 
there  was  not  ordered,  there  being  no  proof  that  the  Plaintiff  was 
personally  insolvent.  The  Court  of  Appeal  affirmed  the  decision 
on  that  ground,  but  left  the  case  open  whether  security  would 
not  be  ordered  if  the  trustee  was  personally  insolvent.  The  cases 
relied  on  against  me  are  SyJces  v.  SyJces  (5),  and  Denston  v. 
Ashton  (6).  In  Pooleys  Trustee  in  Bankruptcy  v.  Whetham  (7) 
Mr.  Justice  Pearson  deals  with  both  of  those  authorities,  and  shews 
that  they  do  not  proceed  on  a  satisfactory  ground.  I  rely  on  the 
rule  laid  down  by  Lord  Blachhurn  in  Malcolm  v.  Hodghinson. 

Farwell,  contra : — 

Malcolm  v.  Hodghinson  is  distinguishable  from  the  j^resent  case. 
There  the  plaintiff,  a  liquidating  debtor,  was  continuing  an  action 
not  for  his  own  benefit.  It  was  a  litigation  his  interest  in 
which  he  had  parted  with.  The  remark  of  Lord  Blacliburn  is 
explained  by  Vice-Chancellor  Hall  in  In  re  Carta  Para  Mining 
Company  as  referring  to  the  case  of  a  person  who  allows  his  name 
to  be  used  as  trustee  for  another,  such  a  case  as  Corporation 
of  Hastings  v.  Ivall  (8),  where  a  person  of  substance  sued  in  the 
name  of  a  pauper.  The  trustee  of  a  bankrupt  is  not  a  nominal 
plaintiff,  he  is  in  a  recognised  position,  he  stands  in  the  shoes  of 
the  bankrupt.    The  bankrupt,  however  poor,  could  before  his 

(1)  Law  Rep.  8  Q.  B.  209.  (5)  Law  Rep.  4  C.  P.  645. 

(2)  Ibid.  5  Q.  B.  395.  (6)  Ibid.  4  Q.  B.  590. 

(3)  19  Ch.  D.  457.  (7)  28  Ch.  D.  38,  42. 

(4)  28  Ch.  D.  38.  (8)  Law  Rep.  9  Ch.  758. 
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C.  A.      "bankruptcy  have  sued  without  giving  security,  and  there  is  no 
1885       reason  why  the  trustee  should  not.    A  person,  however  poor,  may 
CowELL     sue,  and  he  can  sue  none  the  less  because  other  persons  are  to 
Taylor  benefit  of  his  success.    The  general  rule  is  laid  down 

  in  BanielVs  Chancery  Practice  (1),  that  any  person  however  poor 

may  sue.  Does  it  then  make  any  difference  that  he  sues  as 
trustee  in  bankruptcy?  Benston  v.  Asliton  (2)  decides  that  it 
does  not.  The  remark  of  Lord  Blachlurn,  which  seems  to  tend 
the  other  way,  is  explained  by  Yice-Chancellor  Hall,  and  Lord 
Blachlurn  cannot  have  intended  to  overrule  the  well-considered 
judgment  in  Benston  v.  Ashton. 

[Fey,  L.J. : — In  Benston  v.  Ashton  the  plaintiff  was  suing  for 
his  own  estate.] 

In  a  sense  he  was,  but  the  Court  treats  him  as  being  in  reality 
a  bare  trustee.  The  reason  given  in  Syhes  v.  SyTces  (3)  is  that 
the  case  of  an  executor  stands  in  this  respect  on  the  same  footing 
as  that  of  a  trustee  in  bankruptcy  who  is  not  to  give  security 
for  costs,  so  the  authority  in  support  of  my  contention  is  very 
weighty.  Looking  at  the  case  on  principle  the  trustee  is  in  the 
same  position  as  the  bankrupt. 

[Baggallay,  L.J,,  referred  to  Brochlehanh  v.  Kings  Lynn  Steam- 
.  ship  Company  (4).] 

In  that  case  the  point  was  not  argued,  nor  the  authorities 
cited,  the  question  in  dispute  being  only  whether  the  security 
should  extend  to  future  costs. 

[Fey,  L.J. : — I  feel  some  diJBficulty  as  to  the  reason  given  in 
some  of  the  cases,  that  it  is  the  trustee's  duty  to  collect  the 
assets.    It  is  not  a  man's  duty  to  bring  an  ill-founded  action.] 

McCall,  in  reply. 

Baggallay,  L.J. : — 

This  case  raises  a  nice  question,  which  has  been  very  well 
argued  on  both  sides,  the  arguments  being  none  the  worse  because 
they  were  concise.     It  is  singular  that  from  the  time  of  the 

(1)  6th  Ed.  p.  84.  (3)  Law  Eep.  4  C.  P.  645. 

(2)  Law  Eep.  4  Q.  B.  590.  (4)  3  C.  P.  D.  365. 
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decision  in  JDenston  v.  Asliton  (1),  in  1869,  this  point  was  not  raised      C.  A. 
again  till  Pooler/ s  Trustee  in  BanJcrupcy  v.  Whetham  (2)  in  1884.  1885 
It  appears  to  me  that  Benston  v.  Ashton  and  United  Forts  and  qowell 
General  Insurance  Compamj  v.  Hill  (3)  lay  down  a  rule  which  has 
always  been  acted  upon  by  the  Court  of  Chancery.    It  is  said  that 
here  we  are  dealing  with  an  exception  from  the  general  rule. 
But  the  rule  is  that  any  one  may  sue  without  giving  security,  in 
any  but  certain  excepted  cases.    Until  lately,  security  was  never 
required  in  Chancery  unless  the  plaintiff  was  abroad,  and  if  there 
were  two  co-plaintiffs,  One  of  whom  only  was  abroad,  security  was 
not  ordered. 

In  Syhes  v.  Syhes  (4)  the  circumstances  were  peculiar.  The 
plaintiffs  were  two  executors,  one  of  whom  was  out  of  the  juris- 
diction, and  the  other  a  bankrupt.  If  the  one  abroad  had  been  the 
sole  plaintiff,  security  would  have  been  ordered,  if  the  one  in 
England  had  been  solvent  it  would  not.  It  was  held  that  the 
bankruptcy  of  the  one  in  England  made  no  difference.  Again,  if 
a  trustee  in  bankruptcy  or  liquidation  is  the  sole  plaintiff,  he  will 
not  be  ordered  to  give  security:  Fooley's  Trustee  in  Bankruptcy 
V.  Whetham.  But  in  that  case  an  additional  point  was  raised, 
w  hether  the  personal  insolvency  of  the  trustee  was  not  a  ground  for 
ordering  security.  The  evidence  of  insolvency  broke  down,  and 
that  point  was  not  decided.  Two  propositions,  then,  are  established 
— the  fact  that  the  plaintiff  is  a  trustee  in  bankruptcy  or  liquida- 
tion is  not  a  sufficient  ground ;  the  fact  that  the  plaintiff  is 
insolvent  is  not  a  sufficient  ground.  Here  it  is  said  you  have  a 
combination  of  the  two,  and  though  neither  alone  would  be  suffi- 
cient, both  together  will  suffice.  I  cannot  come  to  that  conclusion. 
It  is  said  that  Lord  Blachlurn  came  to  it  in  Malcolm  v.  HodgJcin- 
son  (5).  He  there  says  :  "  Where  an  insolvent  person  is  suing  as 
trustee  for  another,  it  has  long  been  the  rule  to  require  security 
for  costs."  I  think  that  this  observation  is  correctly  interpreted 
by  Yice-Chancellor  Hall  in  In  re  Carta  Para  Mining  Company  (6) 
as  not  referring  to  a  case  like  that  of  a  trustee  in  bankruptcy,  but 
to  the  case  of  a  person  who  is  a  bare  trustee  for  some  one  else. 

(1)  Law  Rep.  4  Q.  B.  590.  (4)  Law  Rep,  4  C.  P.  645. 

(2)  28  Ch.  D.  38.  (5)  Ibid.  8  Q.  B.  209. 

(3)  Law  Rep.  5  Q.  B.  395.  (6)  19  Ch.  D.  457. 
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0.  A.  Suppose  I,  having  a  shadowy  case,  assign  it  over  to  a  man  of  straw 
1885  that  he  may  sue  for  my  benefit,  then  security  for  costs  will  be 
CowELL  ordered.  Looking  at  Denston  y.Ashton  (1),  and  United  Ports  and 
General  Insurance  Compan'i/  v.  Sill  (2),  I  think  there  is  no  doubt 
to  what  conclusion  we  ought  to  come.  There  is  abundant  autho- 
rity in  support  of  the  view  that  security  for  costs  ought  not  to  be 
ordered,  and  the  only  case  that  seems  to  tend  the  other  way,  except 
Pooley's  Trustee  in  Banlcruptcy  v.  Whetham  (3),  has  been  explained. 

BowEN,  L.J. : — 

I  agree  with  the  Lord  Justice  as  to  the  excellent  way  in  which 
this  case  has  been  argued  on  both  sides.  After  hearing  it,  I 
think  that  the  line  we  ought  to  take  is  clear.  The  general 
rule  is  that  poverty  is  no  bar  to  a  litigant,  that,  from  time 
immemorial,  has  been  the  rule  at  common  law,  and  also,  I  believe, 
in  equity.  There  is  an  exception  in  the  case  of  appeals,  but  there 
the  appellant  has  had  the  benefit  of  a  decision  by  one  of  Her 
Majesty's  Courts,  and  so  an  insolvent  party  is  not  excluded  from 
the  Courts,  but  only  prevented,  if  he  cannot  find  security,  from 
dragging  his  opponent  from  one  Court  to  another.  There  is  also 
an  exception  introduced  in  order  to  prevent  abuse,  that  if  an  in- 
solvent sues  as  nominal  plaintiff  for  the  benefit  of  somebody  else, 
he  must  give  security.  In  that  case  the  nominal  plaintiff  is  a  mere 
shadow.  The  two  most  familiar  classes  of  cases  of  this  kind  are 
cases  where  a  person  has  divested  himself  of  his  interest  and 
handed  it  over  to  some  one  else  that  the  transferee  may  sue 
for  him,  and  cases  where  a  person  who  has  commenced  a  suit 
divests  himself  of  his  interest  during  the  course  of  the  suit  in 
order  that  another  person  may  carry  it  on  for  his  benefit.  Those 
are  the  common  cases,  I  do  not  say  that  there  may  not  be  others. 
In  those  cases  Courts  of  Common  Law  required  security  for  costs 
to  be  given.  The  early  cases  on  the  subject  are  Perkins  v. 
Adcock  (4),  Elliot  v.  Kendrick  (5),  and  Goatley  v.  Emmott  (6), 
which  shew  that  security  is  required  in  the  case  of  an  insolvent 
who  is  suing  as  a  mere  nominal  plaintiff  for  the  benefit  of  a  third 

(1)  Law  Eep.  4  Q.  B.  590.  (4)  14  M.  &  W.  808. 

(2)  Ibid.  5  Q.  B.  395.  (5)  12  Ad.  &  E.  597. 

(3)  28  Ch.  D.  38.  (6)  15  C.  B.  291. 
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party.   In  the  present  case  we  have  to  determine  whether  security      C.  A. 
is  to  be  required  in  the  case  of  a  plaintiff  who  is  himself  insolvent  1885 
and  sues  as  the  trustee  in  bankruptcy  of  an  insolvent  estate,  cowell 
Are  the  doors  of  the  Court  to  be  closed  against  such  a  plaintiff  taylor. 
till  he  gives  security  ?    It  seems  to  me  that  such  a  case  does  not    b^^~l  j 

<jome  within  the  principle  on  which  the  exception  from  the  general   

rule  is  based,  nor  within  the  definition  of  that  exception,  so  far 
as  a  definition  can  be  extracted  from  the  language  of  the  Courts. 
It  cannot  be  said  that  a  trustee  in  bankruptcy  is  a  mere  nominal 
plaintiff,  he  is  the  person  whose  statutory  right  and  duty  it  is  to 
get  in  the  assets.  Nor  does  he  come  within  the  mischief  against 
which  the  exception  is  intended  to  guard.  He  is  not  a  mere 
shadow,  he  is  a  person  who  has  a  duty  to  perform,  that  of  getting 
in  the  estate.  It  is  not  necessarily  his  duty  to  carry  on  litiga- 
tion, but  it  is  his  duty  to  do  so  where  litigation  is  requisite. 
I  think,  then,  that  there  is  good  sense  is  not  requiring  him  to 
give  security.  Then  there  has  been  an  established  practice 
both  at  law  and  in  equity  to  allow  a  trustee  in  bankruptcy 
to  sue  without  giving  security  for  costs.  In  1869  the  Court  of 
Common  Pleas,  in  Syhes  v.  Syhes  (1),  considered  the  case  of  an 
executor,  and  there  Bovill,  C.J.,  and  Byles,  Montague  Smith,  and 
Brett,  JJ.,  clearly  lay  down  that  security  for  costs  is  never  re- 
quired from  the  assignee  of  a  bankrupt.  Bovill,  C.  J.,  says :  "  To 
entitle  a  defendant  to  security,  he  must  shew  not  only  that  the 
plaintiff  is  insolvent,  but  also  that  he  is  suing  as  a  nominal 
plaintiff,  in  the  sense  of  another  person  being  beneficially  in- 
terested in  the  result  of  the  action.  In  that  case,  the  Court  would 
stay  the  proceedings  until  security  is  given.  That  doctrine,  how- 
ever, has  never  been  applied  to  the  case  of  an  executor  or  the 
assignee  of  a  bankrupt."  He  goes  on  to  say :  "  No  authority  has 
been  or  could  be  produced,  in  which  security  for  costs  has  been 
ordered  to  be  given  by  a  plaintiff  suing  as  executor  or  as  assignee, 
simply  on  the  ground  that  he  is  not  in  a  position  to  pay  costs." 
His  Lordship  then  refers  to  Anon.  (2),  where  the  action  was 
brought  by  the  assignees  of  a  bankrupt,  one  of  whom  was  himself 
a  bankrupt  and  the  other  a  prisoner  in  Newgate,  yet  security  was 
xefused  ;  and  he  shews  in  his  judgment  that  the  case  is  not  within 
(1)  Law  Rep.  4  C.  T.  645,  647,  650.  (2)  2  Taunt.  61. 
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the  principle  of  the  exception.  He  not  only  lays  down  what  the 
law  is,  but  states  his  opinion  that  it  ought  to  be  so.  The  present 
Master  of  the  Eolls  in  his  judgment  says :  "  Insolvency  alone  is 
not  a  ground  for  conij)elling  security.  But  an  exception  has  been 
engrafted  on  that  rule,  where  the  plaintiff  is  merely  lending  hi& 
name  for  the  benefit  of  another  person,  and  is  therefore  not  the 
real  plaintiff  in  the  action  ;  as,  where  he  has  assigned  his  interest 
in  the  debt  to  another.  There  is  no  authority,  however,  for  extend- 
ing that  exception  to  the  case  of  an  executor  or  an  assignee  of  a 
bankrupt."  The  same  point  was  before  the  Court  of  Queen's 
Bench  in  Benston  v.  Asliton  (1).  The  Court  took  time  to  consider 
their  judgment,  and  then  said  that  they  were  unable  to  find  any 
authority  in  favour  of  enforcing  security  for  costs  in  such  a 
case,  and  expressed  their  concurrence  in  the  decision  of  Syhes  v. 
Syhes  (2).  But  the  matter  does  not  rest  there,  for  in  United  Forts 
and  General  Insurance  Co.  v.  Sill  (3)  Cochhurn,  C.  J.,  cites  Benston  v. 
Ashton  and  Syhes  v.  SyTces  as  authorities  shewing  that  the  assignee 
of  a  bankrupt  cannot  be  called  on  to  give  security,  and  from  that 
time  (1869)  till  Pooleys  Trustee  in  BanJcruptcy  v.  Whetham  (4)  in 
1884  there  is  no  authority  impeaching  those  cases.  At  first  sight 
the  observation  of  Lord  Blackburn  in  Malcolm  v.  Hodghinson  (5) 
appears  opposed  to  them,  but  that  was  a  case  clearly  within  the 
exception — the  plaintiff  had  become  a  mere  shadow.  After 
beginning  the  action  he  had  parted  with  his  right  in  the  subject- 
matter  of  it,  and  so  became  a  merely  nominal  plaintiff.  Lord 
Blachhurn,  than  whom  there  has  been  no  greater  master  of  law  or 
practice  in  recent  times,  there  says  that  it  is  the  course  of  the 
Court  to  require  security  for  costs  where  an  insolvent  person  is 
suing  as  trustee  for  another.  But  his  words  are  to  be  understood 
as  used  secundum  suhjectam  materiem,  and  he  cannot  have  intended 
to  overrule  Syhes  v.  SyJces  and  Benston  v.  Ashton.  The  true  explana- 
tion of  his  language  is  that  given  by  Vice-Chancellor  Hall. 

So  stands  the  practice  at  common  law.  Is  there  any  different 
practice  in  equity  ?  No  authorities  have  been  cited  to  shew  that 
there  is  any  conflict.    Doubt  was  thrown  for  the  first  time  by 


(1)  Law  Eep.  4  Q.  B.  590.  (3)  Law  Eep.  5  Q.  B.  395. 

(2)  Ibid.  4  C.  P.  645.  (4)  28  Ch.  D.  38. 

(5)  Law  Eep.  8  Q.  B.  209. 
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Pearson,  J.,  on  Sylces  v.  SijI^es  (1)  and  Denston  v.  Asliton  (2)  in  c.  A. 
Pooleijs  Trustee  in  Banhru^ptcy  v.  Wlietliam  (3).  The  Court  of  Appeal  1885 

abstained  from  giving  any  opinion  on  the  point,  and  expressly  Cowell 

left  it  open.    After  having  heard  it  argued,  I  think  that,  having  rj^^^^^^ 

regard  to  what  the  course  of  decision  has  been,  Ave  should  be   

acting  wrongly  if  we  were  to  say  that  a  rule  which  has  been  acted 
on  so  long  ought  not  to  be  followed. 

Fry,  L.J.  :— 

I  am  of  the  same  opinion.  The  question  is  determined  by  a 
long  series  of  authorities,  beginning  with  Anon.  (4),  which  lay 
down  that  an  assignee  in  bankruptcy  is  excluded  from  the  excep- 
tional class  of  cases  in  which  a  plaintiff  will  be  required  to  give 
security  for  costs.  That  chain  of  authorities  was  unbroken  till 
1884,  when  Mr.  Justice  Pearson  expressed  his  dissent  from  Syhes 
V.  Syhes  and  Denston  v.  Asliton.  We  think  that  his  doubt  as  to 
the  authority  of  those  cases  was  not  well  founded.  The  authori- 
ties have  been  considered  by  my  learned  Brothers,  and  I  shall 
not  go  through  them  again,  but  only  state  that  I  concur  in  their 
conclusion. 

Solicitors  for  Plaintiff:  Pritchard,  Englejield  &  Co. 
Solicitors  for  Defendant :  Blackford,  Riches  &  Wood. 

(1)  Law  Kep.  4  C.  P.  645.  (3)  28  Ch.  D.  38. 

(2)  Ibid.  4  Q.  B.  590.  (4)  2  Taunt.  61. 
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c.  A.  FAEEEE  V.  LACY,  HAETLAND  &  CO. 

^  [1882.    F.  2311.] 

Mortgage — Costs  of  Abortlue  Sale — Foreclosure  Judgment — Personal  Order 
for  Payment — Form  of  Order. 

On  a  sale  by  auction  on  behalf  of  a  mortgagee,  in  exercise  of  the  power  of 
sale  contained  in  his  mortgage  deed,  the  acceptance  by  the  auctioneer,  on 
behalf  of  the  vendor  and  with  his  concurrence,  of  a  cheque  (which  was 
dishonoured  on  presentation)  in  lieu  of  cash  for  the  deposit  is  not,  having 
regard  to  the  common  practice  at  sales  by  auction,  unreasonable,  and  is 
not  such  an  act  of  negligence  on  the  part  of  the  mortgagee  as  to  deprive 
him  of  his  right  to  the  costs  of  the  abortive  sale. 

A  mortgagee  being  now  entitled  to  combine  in  one  action  his  right  to 
judgment  on  the  mortgage  covenant  against  the  mortgagor  personally,  with 
his  right  to  foreclosure,  is  entitled  : 

(a.)  If  the  amount  of  debt  and  interest  is  proved,  admitted,  or  agreed  to 
at  the  trial,  to  judgment  for  immediate  payment  of  the  whole  amount : 

(6.)  If  the  amount  is  not  so  proved,  admitted,  or  agreed  to,  to  an  account 
of  what  is  due  to  him  for  principal  and  interest  in  respect  thereof,  and  to 
judgment  for  payment  of  the  whole  amount  immediately  the  same  is 
certified — unless  in  either  case  the  Judge  in  his  discretion  gives  time. 

Semhle,  the  allowance  of  one  month  for  payment  from  the  date  of  the 
certificate  is  a  reasonable  exercise  of  such  discretion. 

In  the  order  for  personal  payment  the  costs  will  be  limited  to  such  costs 
only  as  would  have  been  incurred  if  the  action  had  been  brought  for 
payment  only  of  the  debt. 

Order  of  North,  J.,  affirmed. 

This  was  an  appeal  from  a  judgment  of  Mr.  Justice  North  (1). 

Tlie  facts  are  fully  stated  in  the  previous  report.  It  will  be 
sufficient  to  state  that  the  action  was  brought  in  December,  1882, 
by  the  Plaintiif,  who  was  first  mortgagee  of  leasehold  property 
at  Lambeth,  against  Day,  the  mortgagor,  and  the  puisne  mort- 
gagees, claiming  an  account  of  what  was  due  to  Plaintiff  for 
principal,  interest,  and  costs  under  his  security,  including  his 
costs,  charges,  and  expenses  of  an  attempted  sale  on  the  2nd  of 
November,  1882,  which  proved  abortive ;  payment  of  what  was 
due ;  and  foreclosure  or  sale  of  the  mortgaged  property. 

At  the  trial  of  the  action  in  November,  1883,  it  was  alleged  on 
behalf  of  the  Defendants  that  there  had  been  negligence  on  the 
part  of  the  mortgagee-vendor  by  his  agent,  the  auctioneer,  in 

(1)  25  Ch.  D.  636. 
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iiccepting  a  cheque  (which  was  dishonoured)  in  lieu  of  cash  in  C.  A. 
payment  of  the  deposit,  without  first  inquiring  into  the  solvency  1885 
■or  bona  fides  of  the  alleged  purchaser.  Farrer 

North,  J.,  held  that  there  had  been  no  negligence  on  the  part  l^^^y^Hart 
of  the  mortgagee-vendor  and  that  he  was  entitled  to  the  costs,  land  &  Co. 
charges,  and  expenses  of  the  abortive  sale,  as  part  of  the  costs  due 
under  his  securities.    Judgment  was  accordingly  given  for  the 
ordinary  account,  with  the  usual  order,  at  the  request  of  the 
Plaintiff,  for  personal  payment. 

The  minutes  as  originally  drawn  up  directed  immediate  pay- 
ment of  the  amount  of  principal  and  interest  covenanted  to  be 
paid  under  the  mortgage  deed  with  costs  of  the  action. 

The  Defendant  Day  thereupon  moved  to  vary  the  minutes, 
contending  that  the  Plaintiff  was  not  entitled  to  immediate  pay- 
ment but  that,  according  to  the  usual  form  of  order  in  foreclosure 
suits,  a  period  of  six  months  from  the  date  of  the  certificate  must 
be  allowed. 

On  the  21st  of  December  North,  J.,  varied  the  minutes  by 
directing  payment  to  be  made  within  one  month  after  the 
certificate  (1). 

The  judgment  as  varied  accordingly  directed  : 

1.  An  account  of  what  was  due  to  Plaintiff  for  principal  and 
interest  covenanted  to  be  paid  under  his  indenture,  and  for  his 
costs  of  this  action,  to  be  taxed,  &c.,  and  a  direction  for  payment 
by  the  Defendant  Day  within  one  month  after  the  date  of  the 
certificate. 

2.  An  account  of  the  amount  due  to  the  Plaintiff  under  and  by 
virtue  of  the  said  indenture  of  mortgage,  and  for  the  costs  of  this 
action,  including  his  costs  of  the  abortive  sale  in  the  pleadings 
mentioned,  and  of  the  Plaintiff's  motion,  such  costs  to  be  taxed,  &c. 
And  in  taxing  such  amount  regard  is  to  be  had  to  the  amount,  if 
any,  which  the  Plaintiff  may  have  received  from  the  Defendant 
in  pursuance  of  the  directions  hereinbefore  contained. 

3.  Order  for  sale. 

On  the  14th  of  February,  1884,  the  Defendant  Day  served 
notice  of  appeal. 

On  the  21st  of  March,  1884,  it  was  certified  that  on  account 
(1)  the  sum  of  £8915  15s.  Id.  was  due  for  principal  and  interest, 
(1)  23  Cli.  D.  G43-5. 
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C.  A,      and  £278  8s.  lid,  for  (taxed)  costs  of  the  action,  amounting 
1885      together  to  £9194  4s.  Od. 
Faerer  ^th  of  April,  1884,  the  Defendant  took  out  a  summons 

Lacy^art-  execution  on  the  certificate  until  the  Chief  Clerk  had 

LAND  &  Co.  certified  that  there  had  been  a  good  sale,  and  until  after  fourteen 
days  notice  to  the  Defendant ;  and  an  order  was  made  by  North,  J., 
suspending  execution  on  terms. 

On  the  24th  of  April  the  mortgaged  property  was  again  put 
up  for  sale  and  the  Plaintiff  became  the  purchaser  for  £10,000. 
On  the  2nd  of  December,  1884,  a  second  certificate  was  made  by 
which  the  sum  of  £9030  Os.  8d.  was  certified  to  be  due  for  prin- 
cipal and  interest,  and  £690  2s.  9d.  for  costs,  and  £835  3s.  ^d.  for 
rates,  taxes,  and  ground  rent,  making  a  total  of  £10,555  6s.  lOd., 
and  leaving  a  deficiency  of  £555  due  to  the  Plaintiff. 

In  J anuary,  1885,  the  Defendant  was  ordered  to  give  security 
for  costs  of  the  appeal,  but  did  not  comply  with  this  order  until 
August  last. 

Horton  Smith,  Q.C.,  and  B.  Fossett  Loch,  in  support  of  the 
.appeal : — 

We  submit,  1,  that  a  mortgagee  who  has  endeavoured  to  sell 
under  his  powers  is  not  entitled  to  add  to  his  costs  the  costs  of  a  sale 
which  has  been  rendered  abortive  by  the  improper  conduct  of  hi& 
agent,  who  has  accepted  from  a  man  of  straw,  without  making  any 
inquiry  as  to  his  solvency  or  authority  to  bid,  a  cheque  in  lieu  of 
cash  for  the  deposit.  An  auctioneer  being  an  agent  for  the 
vendor  to  receive  payment  of  the  deposit  "  has  not  an  unlimited 
authority  to  receive  payment  in  any  mode  which  he  may  choose 
but  he  is  ordinarily  deemed  intrusted  with  a  power  to  receive  it 
in  money  only  " :  Story  on  Agency  (1)  ;  Williams  v.  Evans  (2)  ;  and 
the  mortgagor  cannot  be  made  liable  for  costs  occasioned  by 
improper  conduct  on  the  part  of  the  mortgagee  :  Feers  v.  Ceeley  (3). 
On  the  sale  of  the  2nd  of  November,  1882,  the  auctioneer,  in- 
stead  of  requiring  a  deposit  of  10  per  cent,  on  the  price  (£15,900) 
in  cash,  took  a  cheque  for  £1000  which  was  dishonoured.  If 
the  deposit  had  been  paid  in  cash  Feach  could  not  without 
bringing  an  action  have  recovered  it  from  the  Plaintiff,  who 
could  have  impounded  it  to  answer  the  costs  of  the  abortive  sale.. 

(1)  Sect.  98.  (2)  Law  Kep.  1  Q.  B.  352.  (3)  15  Beav.  209. 
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[Baggallay,  L.J. : — Is  a  person  who  sells  by  auction  bound  to  0.  A. 
require  any  deposit  at  all  ?  In  some  cases,  on  a  sale  of  chattels  1885 
for  instance,  no  deposit  is  required.]  Farrer 

V, 

A  vendor  is  bound  to  act  like  a  reasonable  man,  and  the  custom  lacy,  Hart- 
at  sales  by  auction  is  to  require  a  deposit.  land  &  Co. 

Then  as  to  the  form  of  the  order,  six  months  from  date  of  cer- 
tificate ought  to  have  been  allowed  for  payment.  The  effect  of 
the  Judicature  Act  has  been  to  enable  the  mortgagee  to  combine 
in  one  proceeding  judgment  for  personal  payment  in  an  action 
on  the  mortgage  covenant,  with  the  usual  order  for  foreclosure : 
Dymond  v.  Croft  (1)  ;  but  the  rules  of  equity  will  still  prevail,  so 
that  the  mortgagee,  who  holds  sufficient  security,  is  not  entitled 
to  issue  immediate  execution  on  the  personal  judgment,  and  the 
mortgagor  does  not  lose  his  right  to  the  period  of  six  months  for 
payment.  This  was  the  view  adopted  in  Dymond  v.  Croft  (as 
appears  from  the  minutes  of  the  order  (2)  ),  and  followed  in 
Simmins  v.  Shirley  (3).  In  Lees  v.  Fisher  (4)  and  Hunter  v. 
Myatt  (5),  following  Grundy  v.  Grice  (6),  a  period  of  one  month 
was  allowed,  but  in  those  cases  the  defendant  (the  mortgagor) 
did  not  appear,  and  it  was  in  effect  admitted  that  the  amount 
claimed  for  principal  and  interest  was  due.  In  Greenough  v. 
Littler  (7)  a  period  of  fourteen  days  only  was  allowed.  The 
practice,  therefore,  being  unsettled,  we  submit  that  the  rules  of 
equity  ought  to  prevail.  The  order  also  is  wrong  in  directing 
personal  payment  by  the  Defendant  of  the  whole  costs  instead  of 
leaving  them  to  be  borne  by  the  mortgaged  property  as  hitherto. 

[Fey,  L.J. : — That  point  was  not  taken  in  the  Court  below.] 

Barber,  Q.C.,  and  F.  A.  Leivin,  for  the  Plaintiff  (the  Kespon- 
dent),  were  not  called  on. 

Baggallay,  L.J. : — 

When  the  case  comes  to  be  examined,  and  the  facts  of  it  are 
considered,  the  appeal  appears  to  me  to  be  a  very  idle  one. 

(1)  3  Ch.  D.  512.  (4)  W.  N.  (1880),  p.  12. 

(2)  Ibid.  516.  '  (5)  28  Ch.  D.  181. 

(3)  Seton,  4th  Ed.  p.  1036.  (6)  Seton,  4th  Ed.  p.  1036. 

(7)  15  Ch.  D.  93. 
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C.  A.         Two  questions  only  had  been  raised  before  Mr.  Justice  North  : 
1885       1.  At  the  hearing,  as  to  the  right  of  the  Plaintiff  to  the  costs  of 
Faerek  abortive  sale  ;  and  2,  on  motion  to  vary  the  minutes,  whether,. 

Lacy^Haet  according  to  the  contention  of  the  Defendant,  a  period  of  six 
LAND  &  Co.  months  after  the  date  of  the  Chief  Clerk's  certificate  should  be 
[Baggaiiay,  L.J.  allowod,  or,  as  was  contended  by  the  Plaintiff',  judgment  should 
be  given  for  immediate  payment,  or  at  any  rate  for  payment 
within  one  month  from  the  date  of  the  certificate,  as  in  Lees  v. 
Fisher,  before  Vice-Chancellor  Hall  (1).  Notice  of  appeal  wa& 
s-erved  in  February,  1884,  and  it  is  substantially  an  appeal  against 
the  whole  of  the  judgment  of  Mr.  Justice  North. 

The  first  objection  which  was  raised  at  the  hearing  was  that  at 
the  sale  in  November,  1882,  the  auctioneer  took  a  cheque  instead 
of  cash  for  the  deposit,  which  the  Appellant  says  amounted  to 
wilful  default  and  negligence  on  the  part  of  the  Plaintiff,  and  he 
also  complains  that  a  deposit  of  less  than  10  per  cent,  was  accepted. 
But  this  was  accepted  actually  at  the  request  of  the  Appellant ; 
and  as  to  taking  a  cheque  instead  of  cash  I  entirely  concur  with 
the  views  of  Mr.  Justice  North,  that  this  was  reasonable,  and  in 
accordance  with  custom.  I  entirely  concur  with  that  view  as  a 
matter  of  law.  Persons  cannot  be  expected  to  come  to  sales  with 
large  sums  of  money  in  their  pocket,  and,  moreover,  I  am  not 
prepared  to  say  that  a  mortgagee-vendor  is  bound  to  require  a 
dej)Osit  at  all  from  a  bidder,  for  it  is  open  to  him  to  sell  by  private 
contract,  in  which  case  no  deposit  is,  as  a  general  rule,  required. 
No  doubt,  the  custom,  which  has  almost  the  force  of  a  rule,  is  to 
take  a  deposit  on  sales  by  auction,  but  it  is  an  equally  prevalent 
custom  to  take  a  cheque  for  the  amount.  So  far,  therefore,  as 
the  first  objection  is  concerned  the  appeal  wholly  and  entirely 
fails. 

Upon  the  second  objection,  I  think  that  the  decision  of  Mr. 
Justice  North,  fixing  a  period  of  one  month  from  the  date  of 
the  certificate  as  the  time  for  payment,  in  accordance  with  the 
decision  of  Yice-Chancellor  Hall  in  Lees  v.  Fisher,  is  correct,  and 
that  one  month  is  a  reasonable  time  within  which  payment  should 
be  ordered  to  be  made.  So  far  as  regards  the  common  law 
action  on  the  covenant  the  allowance  of  any  time  at  all  is  a 
(1)  W.  N.  (1880),  p.  12. 
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matter  of  indulgence :  the  strict  form  wonld  be  to  make  it  j)ay-      C.  A. 
able  immediately  upon  the  certificate  being  made  assessing  tlie  1885 
amount.    But  the  Judge  has  a  discretion  to  postpone  the  time  Fareer 
for  payment,  and  that  discretion  I  think  he  exercised  in  a  rea-  lacy^Hart- 
sonable  manner.    For  I  altogether  reject,  as  he  rejected,  the  land  &  Co. 
contention  that  the  old  rule  of  the  Court,  by  which  in  foreclosure  Baggaiiay,  l.j. 
cases  a  period  of  six  months  was  given  for  payment,  should  be 
followed.    This  objection  also  fails. 

The  remaining  objection,  which  was  not  taken  at  the  hearing, 
and  was  now  raised  for  the  first  time,  nearly  two  years  after  the 
date  of  the  original  judgment,  is  that  the  form  of  order  for  pay- 
ment by  the  mortgagor  personally  of  principal,  interest,  and  costs 
of  the  action  is  too  wide.  I  am  not  sure,  as  a  matter  of  practice, 
how  far  the  Taxing  Master  would  deal  with  the  costs  of  an  action 
which,  like  this,  combines  the  double  form  of  an  action  on  the 
covenant  and  an  action  for  foreclosure,  whether  he  would  limit 
them  to  such  as  were  incurred  as  costs  of  the  action  on  the  cove- 
nant, or  whether  he  would  tax  the  whole  costs  of  the  action.  I 
think  that  the  proper  course  to  be  pursued  in  future  will  be  that 
the  costs  should  be  limited  to  those  which  would  have  been 
properly  incurred  had  the  action  been  one  on  the  covenant  only. 
In  this  case,  however,  having  regard  to  the  fact  that  this  objec- 
tion, as  I  have  already  said,  has  never  been  raised  by  the  Defen- 
dant until  now,  nearly  two  years  from  the  date  of  the  judgment, 
I  do  not  think  that  we  ought  to  interfere  with  the  order  made  by 
Mr.  Justice  North.    The  appeal  therefore  fails. 

BowEN,  L.J. : — 

The  real  question  in  this  case  is  whether  the  Plaintiff,  who  is 
first  mortgagee,  is  to  be  deprived  of  the  costs  of  the  abortive  sale 
on  the  ground  of  some  neglect  on  his  part  which  disentitles  him 
to  them.  The  point  as  to  the  reduction  of  the  deposit  from  10 
per  cent,  on  the  purchase-money  to  £1000,  was  only  faintly 
argued,  and  must  fail,  for  it  was  the  Appellant  himself  who  asked 
for  the  reduction  to  be  made.  Kot  only  is  it  a  most  ungracious, 
but  also  a  most  untenable  point  to  take,  that  the  reduction  of  the 
deposit  had  anything  to  do  with  making  the  sale  abortive.  Then 
it  was  said,  that  there  was  default  in  accepting  the  cheque  which 
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0.  A.      was  tendered  by  Peach  instead  of  cash,  and  we  have  been  referred 
1885      to  a  well-known  proposition  of  law — that  an  agent  for  the  purpose 
Farreb     of  receiving  money  has  not  an  unlimited  authority  to  receive 
Lacy^Hart-  P^y^^^t  mode  which  he  may  choose,  but  is  ordinarily 

LAND  &  Co.  deemed  to  be  entrusted  with  a  power  to  receive  it  in  money  only : 
Bowen,  L.J.  in  othor  words,  that  an  agent'  being  authorized  to  receive  a  bird 
in  the  hand  is  not  authorized  to  receive  a  bird  in  the  bush.  But 
that  proposition  of  law  has  nothing  on  earth  to  do  with  this  case : 
the  only  question  to  be  considered  being  whether  what  the 
Plaintiff  Farrer  did  was  reasonable  in  the  case  of  a  person  who 
was  acting  in  interests  other  than  his  own.  He  was  bound  to  act 
reasonably,  and  to  shew  all  care.  Can  it  be  said  that  it  was  un- 
reasonable on  his  part  to  allow  the  auctioneer  to  do  that  which, 
although  not  perhaps  amounting  to  a  custom — for  the  evidence 
does  not,  in  my  opinion,  establish  that,  nor  is  it  necessary  to  decide 
it — yet  is  certainly  a  very  common  practice  on  sales,  viz.,  to 
take  a  cheque  in  payment  of  the  deposit,  unless  there  is  some 
reason  in  some  particular  case  for  declining  to  take  it  ?  Can  it 
be  said  that  99  out  of  every  100  sales  are  conducted  unreasonably 
because  cheques  are  taken  by  way  of  payment  of  deposit  ?  On 
the  contrary,  it  was,  I  think,  a  reasonable  thing  for  Farrer  to  do. 
Sales  conducted  in  the  ordinary  way  are  much  more  likely  to 
succeed  than  those  which  are  hampered  by  numerous  and  unusual 
restrictions.  But  the  argument  does  not  stop  there,  for  it  is  said 
that  the  mortgagee  is  not  entitled  to  these  costs  because  the  sale 
had  become  abortive  by  taking  Peach's  cheque.  How  did  that 
render  it  abortive  ?  If  payment  in  cash  had  been  insisted  upon 
here,  there  would  have  been  either  cash  or  no  cash  forthcoming, 
and  if  no  cash  the  result  would  have  been  that  Peach's  offer  would 
have  been  off  and  the  sale  at  large  again.  Supposing  even  that 
Peach  had  paid  cash  he  would  have  paid  it  as  Elliott's  money.  But 
he  was  not  the  agent  of  Elliott,  for  Elliott  repudiated  his  agency, 
and  how  could  the  auctioneers  have  held  that  money  as  against 
Elliott.  The  agent  could  next  day  have  brought  an  action  in  the 
name  of  Elliott  for  the  money.  It  is  true  the  agent  was  liable  to 
be  sued  for  his  misrepresentation,  but  the  fund,  Elliott's  fund, 
would  not  have  been  there  to  answer  for  Peach's  misconduct. 
Taking  the  cheque  instead  of  cash  therefore  made  no  difference  to 
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the  sale ;  the  Appellant  was  in  no  way  prejudiced  thereby,  and  this,      C.  A. 
it  seems  to  me,  is  a  very  vexatious  appeal.  Upon  the  question  as  to  1885 
the  proper  form  of  order,  I  entirely  agree  that  it  is  too  late  for  the  Faeker 
Appellant  now  to  raise  the  question,  but  it  will  be  convenient  for  LACY^JEARr- 
us  to  express  our  view  as  to  the  form  of  order  which  it  will  be  ^^^nd  &  Co. 
convenient  to  adopt,  and  Lord  Justice  Fry  has  sketched  out  a    Bowen,  l.j. 
form  of  such  order.   The  essence  of  any  such  order  must,  I  think, 
be  to  shew  the  distinction  between  the  payment  of  principal, 
interest,  and  costs  in  the  purely  common  law  action  on  the  cove- 
nant, and  such  a  payment  in  an  ordinary  foreclosure  suit.   All  I 
wish  to  emphasize  is,  that  it  cannot  be  the  settled  practice  of  the 
Court  to  postpone  payment  of  money  which  is  found  to  be  due 
either  for  six  months  or  for  one  month.    So  soon  as  the  amount 
is  assessed  it  is  payable.   If  assessed  at  once,  it  ought  as  a  matter 
of  strict  right  to  be  paid  at  once.   If  there  is  any  question  as  to 
the  amount  of  interest  payable,  it  is  open  to  the  creditor  to  waive 
it,  and  at  once  to  exact  payment  of  the  principal.    In  the  same 
way  he  may  waive  the  costs.    But  whatever  the  claim,  the  pay- 
ment becomes  due  immediately  the  amount  is  computed  and 
ascertained.    This,  however,  does  not  fetter  the  discretion  of  the 
Judge  as  to  postponing  payment  in  cases  which  call  for  this 
indulgence. 

Fey,  L.j. 

Three  points  have  been  argued  in  this  case.  First  it  is  said 
that  the  Plaintiff  ought  to  be  deprived  of  the  costs  of  the  abortive 
sale,  and  it  is  argued  that  the  fact  that  the  auctioneer  took  PeacJis 
cheque  made  the  sale  abortive.  That  is  not  so :  the  only  thing 
it  did  was  to  conceal  for  one  day  the  fact  that  the  sale  was 
abortive.  That  was  the  substance  of  the  transaction,  and  on 
this  head  I  will  only  say  that  I  agree  with  all  that  has  been  said 
by  the  Lords  Justices. 

The  next  objection  is  that  the  Defendant  was  ordered  to  pay 
principal  and  interest  within  one  month  from  the  time  when  the 
amount  was  ascertained,  and  it  is  said  tliat  six  months  ought  to 
have  been  allowed.  Before  the  Judicature  Act  sl  mortgagee  had 
two  rights,  which  were  enforced  in  different  tribunals— an  action 
at  law  against  the  mortgagor  personally,  and  a  suit  in  equity 
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0.  A.      against  the  mortgaged  property.    If  he  desired  judgment  on  the 
1885       covenant  against  the  mortgagor  he  could  have  brought  an  action 
Faerek     at  common  law,  and  if  he  succeeded  he  got  an  immediate  judg- 
LiAOY^iiART-  for  principal,  interest,  and  costs  of  that  action.    If  he 

LAND  &  Co.  wished  to  foreclose  his  mortgage,  he  must  have  proceeded  in 
Fry,  L.J.  a  Court  of  Equity,  in  which  a  different  account  from  that  in  the 
action  at  law  would  have  been  directed,  and  the  costs  of  suit 
would  have  been  added  to  his  costs  as  mortgagee.  The  Judi- 
cature Act  has  enabled  the  two  rights  to  be  enforced  together  by 
one  proceeding  in  one  and  the  same  Court.  The  Plaintiff  has 
done  so  here,  and  has  obtained  an  order  both  for  payment  against 
the  mortgagor,  and  for  an  account  of  the  amount  due  on  the  mort- 
gage, and  foreclosure.  It  has  been  contended  that  the  result  of 
the  Judicature  Acts  has  been  to  preclude  the  Plaintiff  in  his 
action  on  the  covenant,  now  that  it  is  brought  in  the  Chancery 
Division,  from  obtaining  immediate  payment,  and  that  as,  by 
sect.  25,  sub-sect.  11,  of  the  Judicature  Act,  1873,  the  rules  of 
equity  are  now  to  prevail,  payment  is  to  be  postponed  for  six 
months.  No  rule  of  equity  exists  that  a  sum  immediately  payable 
at  law  shall  not  be  payable  for  six  months,  and  in  my  judgment, 
if  at  the  hearing  the  amount  due  should  be  proved,  agreed  to,  or 
admitted,  there  should  be  an  order  for  immediate  payment,  with 
so  much  of  the  costs  only  as  would  have  been  incurred  if  the 
action  had  been  on  the  covenant  simply.  There  is  no  obligation 
to  postpone  payment,  but  I  think  it  is  competent  to  the  Judge 
to  postpone  payment  for  such  time  as  he  may  think  reasonable. 
Nothing  that  I  am  saying  must  be  treated  as  in  any  way  inter- 
fering with  that  discretion  of  a  Judge.  The  strict  right  which 
the  Court  may,  if  it  will,,  give  effect  to  is  immediate  payment  of 
the  sum  ascertained  at  the  hearing. 

The  third  point  is  that  the  judgment  requires  the  Defendant 
Bay  personally  to  pay  the  costs  of  the  action.  I  rather  think, 
though  I  do  not  express  an  opinion  upon  it,  that  the  terms  of  the 
judgment  do  include  the  entire  costs.  The  strict  right  of  the 
Plaintiff  is  to  require  the  Defendant  personally  to  pay  the  costs 
so  far  as  they  would  have  been  incurred  in  an  action  on  the 
covenant,  leaving  the  costs  of  the  foreclosure  action  to  go  into 
the  account.    I  agree,  however,  with  the  Lords  Justices  that. 
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Laving  regard  to  the  fact  tliat  the  Defendant,  after  nearly  two      C.  A. 

years,  is  now  raising  this  point  for  the  first  time,  and  that  taxation  1885 

has  proceeded  on  the  footing  of  the  order,  it  would  now  be  wrong  fakrer 

to  vary  the  order  of  the  Court  below.  Lacy  \ art- 

land  &  Co. 


The  following  forms  of  orders  in  future  cases  was  approved  by 
their  Lordships : — 

FORM  OF  JUDGMENT. 


This  Coukt  doth  Order  and  Adjudge  that  tlie  Plaintiff  [name]  do  recover  If  the  debt  and 
against  the  Defendant  [name']  £  ,  being  the  total  of  the  principal  sum  of  interest  is^ 

£  ,  and  of  £  for  interest  thereon  at  £  per  centum  per  annum  ^/^^g^^'  q,. 

less  tax  to  the         day  of  [the  date  of  this  judgment],  and  also  so  much  agreed  at  the 

of  his  costs  of  this  action  as  would  have  been  incurred  if  it  had  been  brought 
for  payment  only,  such  costs  to  be  taxed  by  the  Taxing  Master. 

This  Court  doth  Order  and  Adjudge  that  the  following  account  be  taken :  If  the  debt  and 

1.  An  account  of  what  is  due  to  the  Plaintiff  for  principal  and  interest  ^'^^^^^'^s^  is 

under  the  Defendant's  covenant  to  pay  contained  in  the  indenture  of  admitted  or 
mortgage  dated  [or  promissory  note  or  as  the  case  may  he]  in  agreed  at  the 

the  pleadings  mentioned. 

And  It  is  ordered  that  the  Plaintiff  [name]  do  recover  against  the  Defendant 
[name]  the  amount  which  shall  be  certified  to  be  due  to  him  on  taking  the  said 
account,  and  also  so  much  of  his  costs  of  this  action  as  would  have  been  incurred 
if  it  had  been  brought  for  payment  only,  such  costs  to  be  taxed  by  the  Taxing 
Master. 

And  It  is  ordered  that  the  following  [furtJier]  accounts  be  taken  :  In  either  event 

2.  An  account  of  what  is  due  to  the  Plaintiff  under  and  by  virtue  of  his 

mortgage  security  dated  in  the  pleadings  mentioned,  and  for  his 
costs  of  this  action,  to  be  taxed  by  the  Taxing  Master,  and  in  taking 
such  account  what  if  anything  the  Plaintiff  shall  have  received  from 
the  Defendant  under  the  aforesaid  judgment  is  to  be  deducted,  and  the 
balance  due  to  the  Plaintiff  is  to  be  certified. 

3.  [Bemaining  ordinary  accounts,  &c.,  in  a  foreclosure  order.] 

Solicitors :  PyJce  &  Minehin  ;  Duncan,  Warren,  &  Gardner, 

F.  G.  A.  W. 
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POEEETT  V.  WHITE. 

[1885    P.  2380.] 

Practice — Payment  into  Court — Admission — Failure  to  answer  Affidavit — 
Pules  of  Supreme  Court,  1883,  Order  zxxii.,  r.  6. 

The  Defendant,  one  of  the  trustees  of  a  settlement,  in  letters  written  to 
the  Plaintiff,  his  co-trustee,  before  the  commencement  of  this  action  for  the 
administration  of  the  trusts,  admitted  having  received  £300,  part  of  the 
trust  funds,  and  invested  it  in  an  unauthorized  way.  The  Plaintiff,  after 
the  Defendant  had  appeared  in  the  action,  took  out  a  summons  to  have  the 
£300  brought  into  Court,  and  made  an  affidavit  deposing  that  he  had  paid 
the  money  to  the  Defendant,  and  stating  the  admissions  contained  in  the 
Defendant's  letters  as  to  its  application.  The  Defendant  did  not  answer 
this  affidavit  or  adduce  any  evidence.  Chitty,  J.,  ordered  the  money  into 
Court  on  the  ground  that  the  letters  were  a  sufficient  admission  within 
Order  xxxii.,  r.  6.    The  Defendant  appealed  : — ■ 

Held,  that  as  the  Defendant  had  not  met  the  affidavit,  there  was  a  suffi- 
cient admission  that  the  money  was  in  his  hands,  and  that  the  appeal  must 
be  dismissed. 

Freeman  v.  Cox  (1)  approved  and  followed. 

Per  Fry,  L.J.,  whether  the  letters  were  not  a  sufficient  admission  within 
Order  xxxii.,  rule  6,  qicsere. 

The  Plaintiff  and  Defendant  were  tiie  trustees  of  a  settlement 
dated  the  31st  of  October,  1881,  under  which  the  Defendant's 
wife  was  interested.  In  February,  1884,  a  correspondence  took 
place  between  the  Plaintiff  and  the  Defendant,  in  which  the 
Defendant  asked  that  £300,  part  of  the  trust  funds,  then  out  on 
mortgage,  should  be  placed  in  a  bank  in  their  joint  names  with 
a  view  to  making  a  different  investment  of  it.  The  £300  was 
accordingly  in  the  same  month  placed  to  their  joint  account  at 
a  bank.  In  April,  1884,  the  Plaintiff  gave  an  authority  to  the 
Defendant  to  receive  the  money  that  it  might  be  advanced  on  a 
mortgage  for  which  the  Defendant  stated  that  he  had  made 
aATangements.  The  mortgage  was  not  given^  and  the  Defendant 
not  returning  any  answer  to  the  Plaintiff's  inquiries  about  the 
money,  the  Plaintiff,  in  June,  1885,  inquired  at  the  bank  and 
found  that  it  had  been  paid  to  the  Defendant  on  the  10th  of 

(1)  8  Ch.  D.  148. 


0.  A. 

1885 
Nov.  17. 
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April,  1884.  The  Plaintiff  then  wrote  to  ask  what  the  Defen-  C.  A. 
(lant  had  done  with  it.  The  Defendant  wrote  in  reply,  on  the  1885 
1st  of  July,  1885  : — ■  Poekett 

"  I  invested  the  £300  by  taking  £200  in  debentures  of  the  white 

Patent  Automatic  Knitting  Machine  ComiMmj,  Limited^  for  which  I   

paid  £200,  and  £150  I  put  in  stabling  at  our  house,  which  I  built 
last  year  at  this  cost,  so  the  £300  has  been  improved  to  £350." 
In  another  letter  of  the  6th  of  July,  the  Defendant  wrote  to  the 
Plaintiff :  "  Not  only  did  I  think  you  did  not  wish  to  carry  on 
the  trust,  but  I  invested  the  money  in  the  debentures  in  my 
wife's  own  name."  In  another  letter  of  the  14th  of  July  he 
stated  that  he  took  the  debentures  in  April,  1884,  and  that  they 
were  in  the  name  of  his  wife.  After  some  further  correspondence, 
in  which  the  Plaintiff  pressed  the  Defendant  to  restore  the  £300 
to  a  proper  state  of  investment,  the  Plaintiff,  on  the  26th  of 
September,  1885,  commenced  this  action  asking  that  the  trusts 
of  the  settlement  might  be  administered  by  the  Court,  and  that 
the  Defendant  might  be  ordered  to  replace  the  £300  improperly 
invested  by  him. 

On  the  6th  of  October,  1885,  the  Plaintiff  took  out  a  summons 
that  the  Defendant  might  be  ordered  to  pay  the  £300  into  Court. 
This  was  supported  by  an  affidavit  of  the  Plaintiff,  which  stated 
the  above  facts  and  made  exhibits  of  the  letters  which  had  passed 
between  the  parties.  The  Defendant  did  not  answer  the  affi- 
davit, nor  enter  into  any  evidence. 

On  the  27th  of  October,  1885,  the  Chief  Clerk  of  Mr.  Justice 
Cliittij  made  an  order  that  the  Defendant  should  within  seven 
days  after  service  of  the  order  pay  the  £300  into  Court.  The 
Defendant  applied  to  Mr.  Justice  Chitty  to  discharge  this  order, 
but  his  Lordship,  following  his  own  previous  decision  in  Samp- 
den  V.  Wallis  (1),  held  that  the  letters  were  a  sufficient  admission 
on  which  to  ground  the  order,  and  dismissed  the  application. 

The  Defendant  appealed. 

Ashton  Ch'oss,  for  the  Appellant : — 

The  question  is  whether  money  can  be  ordered  into  Court  on 
an  admission  made  before  suit.   It  turns  on  Order  xxxii.,  rule  6, 

(1)  27  Ch.  D.  251. 
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0.  A.      which  authorizes  a  party  to  apply  for  an  order  where  admissions 
1885       of  fact  have  been  made  "  either  on  the  pleadings  or  otherwise." 
PoEEETT    Admissions  of  fact  are  referred  to  in  the  General  Orders  as  made 
WfiiTE.        three  ways — on  the  pleadings — by  answer  to  formal  notice — 
• —      and  by  answer  to  interrogatories.    The  words  "  or  otherwise  " 
must  be  taken  to  refer  to  modes  ejusdem  generis  with  admissions 
on  the  pleadings,  i.e.,  admissions  made  pending  the  suit. 

[Fry,  L.J. : — Is  there  any  rule  laid  down  that  the  admission 
must  be  after  the  institution  of  the  suit  ?] 

Not  in  terms,  but  there  is  no  instance  of  the  Court  having 
acted  on  an  admission  otherwise  than  in  the  action,  except  Mr. 
Justice  Chitty^s  own  previous  decision  in  Hampden  v.  Wallis  (1). 
Freeman  v.  Cox  (2)  is  against  the  applicability  of  the  general 
order  to  the  case,  unless  the  insertion  of  the  words  "  or  otherwise  " 
makes  a  difference. 

[Fry,  L.J. : — That  case  is  strongly  against  you  on  another 
ground.  An  affidavit  has  been  made  as  to  the  money  being  in 
your  hands  which  you  have  not  met.] 

To  order  the  money  into  Court  now  is  deciding  the  case  before 
trial. 

[Fey,  L.J. : — Not  at  all ;  it  is  only  an  order  for  interim  pro- 
tection of  the  money  on  the  ground  that  there  is  a  strong  prima 
facie  case  against  you.] 

Bardswell,  cmtra,  was  not  called  upon. 

Sir  J.  Hannen  :— 

Whatever  doubt  there  might  have  been  if  the  case  had  de- 
pended on  the  letters  alone,  the  fact  that  the  affidavit  has  not 
been  answered  by  the  Defendant  brings  it  within  the  decision  of 
the  late  Master  of  the  EoUs  in  Freeman  v.  Cox,  His  Lordship 
there  said  that  he  would  make  a  precedent,  and  it  is  one  which, 
in  my  opinion,  we  shall  do  right  in  following. 

BowEN,  L.J. : — 

I  am  of  the  same  opinion. 

(1)  27  Ch.  D.  251.  I  (2)  8  Ch.  D.  148. 
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Ery,  L.J. : —  C.  A. 

I  am  not  satisfied  that  this  case  does  not  come  within  the  1^85 

General  Orders,  and  if  it  were  necessary  to  decide  whether  there  Pokeett 

is  not  an  admission  within  Order  xxxii.,  rule  6,  I  should  wish  to  white. 
consider  the  matter  further ;  but  I  agree  in  deciding  this  case 
on  the  ground  taken  in  Freeman  v.  Cox  (1). 

Solicitors  for  Plaintiff:  Jaques,  Layto7i,  &  Jaques. 
Solicitors  for  Defendant :  Ellis,  Munday,  &  Bartriim, 

H.  C.  J. 


Nov.  18. 


MELLOE  V,  THOMPSON.  C.  a. 

[1885    M.    2335.]  ^ 
Fractice — Hearing  in  Private. 

An  appeal  from  an  injunction  to  restrain  the  Defendant  from  disclosing 
confidential  information  was  ordered  to  be  heard  in  private  without  the 
consent  of  the  Defendant,  the  Plaintiff  stating  that  a  public  hearing  would 
defeat  the  object  of  the  action,  and  make  success  on  the  appeal  useless  to 
him. 

This  was  an  action  for  an  injunction  to  restrain  the  Defendant 
from  disclosing  matters  communicated  to  him  as  solicitor.  An 
injunction  was  applied  for  before  Mr.  Justice  A.  L.  Smith  as 
vacation  Judge.  He  heard  the  case  in  private  and  granted  an 
injunction.  The  Defendant  appealed,  and  on  the  appeal  coming 
on, 

A.  Charles,  Q.C.  (Alfred  Cock,  with  him),  for  the  Plaintiff,  asked 
that  the  appeal  might  be  heard  in  private.  He  stated  that  in  his 
opinion  a  public  hearing  would  defeat  the  object  of  the  action 
and  render  success  on  the  appeal  wholly  valueless  to  the  Plain- 
tiff: Andrew  v.  Baelurn  (2)  ;  Nagle-Gillman  v.  Christopher  (3). 

Millar,  Q.C.  {Chitty,  with  him),  did  not  consent  to  the  case 
being  heard  in  private. 

(1)  8  Ch.  D.  148.  -  (2)  Law  Eep.  9  Ch.  522. 

(3)  4  Ch.  D.  173. 
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0.  A.      LoKD  Halsbury,  L.O.  : — 

1885  A.S  it  is  stated  that  the  public  hearing  of  the  appeal  would 

Meluor    defeat  the  object  of  the  action  and  render  success  in  the  appeal 
Thompson,   useless  to  the  Plaintiff,  I  consider  that  we  have  jurisdiction  to 
^      hear  the  case  in  private  without  the  consent  of  the  Defendant, 
and  we  make  an  order  in  invitum  for  so  hearing  it. 

BowEN  and  Fry,  L.JJ.,  concurred. 

Solicitors  :  Smiles^  Bimjon,  &  Ollard  ;  Church,  Bendell  &  Co, 

H.  C.  J. 


C.  A.  KILFOED  V.  BLANEY. 


1885 
Nov.  23. 


[1884    K.  1085.] 

Will — Debts  and  Legacies — Charge — Exoneration  of  Personal  Estate — Laj)sed 

Bequest. 

A  testatrix  devised  her  real  estate  to  trustees  in  trust  for  sale,  and 
directed  them  out  of  the  x^roceeds  to  pay  her  funeral  and  testamentary 
expenses,  debts,  and  legacies,  and  pay  the  residue  to  a  class  of  persons. 
She  then  directed  her  trustees,  who  were  also  her  executors,  to  sell  her 
leaseholds,  and  if  the  sale  moneys  of  the  real  estate  were  insufficient  to  pay 
her  debts,  funeral  and  testamentary  expenses,  and  legacies,  to  apply  so 
much  of  the  proceeds  of  the  sale  of  the  leaseholds  as  should  be  sufficient 
for  that  purpose,  and  to  pay  the  residue,  or  if  no  part  was  required  for  the 
above  purpose  the  whole,  of  the  proceeds  to  another  class  of  persons.  She 
then  bequeathed  to  her  trustees  "  all  my  personal  estate,"  upon  trust  to 
call  it  in  and  convert  it  into  money,  and  after  payment  of  the  expenses  of 
such  calling  in  and  conversion,  to  pay  the  proceeds  to  the  churchwardens 
of  C.  for  charitable  purposes.  Part  of  the  personal  estate  consisted  of  a 
mortgage  debt,  as  to  which  the  charitable  bequest  failed,  and  the  Crown 
became  entitled,  there  being  no  next  of  kin  : — 

Held,  that  there  was  upon  the  will  a  sufficient  indication  of  intention 
that  the  general  personal  estate  should  be  exonerated  from  debts,  funeral 
and  testamentary  expenses,  and  legacies  out  of  the  real  estate ;  and  if  that 
was  insufficient,  out  of  the  leaseholds,  but  that  this  right  to  exoneration 
failed  as  regarded  the  property  which  went  to  the  Crown,  and  that  there 
was  no  distinction  in  this  respect  between  the  freeholds  and  leaseholds : — 

Browne  v.  Oroomhridge  (1),  in  which  a  direction  to  exonerate  the  general 
personal  estate  out  of  a  specific  fund  of  personalty  was  held  to  enure  for 
the  benefit  of  persons  who  took  by  lapse,  not  followed  : — 

Eeldj  therefore,  that  the  debts,  funeral  and  testamentary  expenses,  and 


(1)  4  Madd.  495. 
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legacies,  must  be  apportioned  rateably  between  the  pure  and  impure  per-  C.  A. 
sonalty,  including  the  leaseholds ;  that  the  real  estate  and  then  the  lease-  jggg 
holds  were  to  be  applied  in  exonerating  the  pure  personalty  from  its  pro-  ^-^v^ 

portion  of  debts,  &c.,  and  that  the  charity  took  the  pure  personalty,  subject  Ivilfoed 

to  so  much  of  that  proportion  as  the  freehold  and  leasehold  estates  were  Blaney 

insufficient  to  satisfy,  and  that  the  Crown  took  the  impure  personalty   

(other  than  leaseholds)  subject  to  its  proportion  of  debts,  &c. 

This  was  an  appeal  by  the  Crown  from  an  order  of  Yice- 
Chancellor  Bacon  (1). 

Susannah  Meere,  hj  her  will,  appointed  the  Plaintiffs,  Kilforcl 
and  Betteridge,  her  executors.  She  then  devised  to  them  by 
name,  their  heirs,  executors,  and  administrators,  her  freehold 
house  in  Cliertseij,  and  all  other  her  real  estate,  upon  trust  that 
they  should  sell  it,  and  "  shall  out  of  the  moneys  to  arise  from 
such  sale  pay  my  funeral  and  testamentary  expenses  and  debts, 
legacies,  and  duties  payable  thereon,  bequeathed  by  this  my  will," 
and  divide  the  surplus  (if  any)  among  the  children  of  Henry 
Weston,  jun.  The  testatrix  then  bequeathed  various  pecuniary 
and  specific  legacies,  which  she  directed  to  be  paid  free  from 
duty.  She  then  directed  her  trustees  to  sell,  as  soon  as  possible 
after  her  decease,  her  ground  rents  on  certain  houses  in  London, 
and  apply  the  proceeds  in  the  following  manner,  namel}^,  if  the 
money  to  arise  from  the  sale  of  the  house  at  Chertsey  should  be 
insufficient  to  pay  her  debts,  funeral  expenses,  and  legacies,  then 
to  apply  so  much  of  the  proceeds  of  the  sale  of  the  ground  rents 
as  should  be  sufficient  for  that  purpose,  and  divide  the  surplus 
among  the  children  of  Henry  Weston,  sen.,  but  if  no  part  of  the 
proceeds  was  required  for  payment  of  debts,  funeral  expenses,  and 
legacies,  then  to  divide  the  whole  proceeds  among  those  children. 
She  then  proceeded :  "  I  give  and  bequeath  to  the  said  W.  Kil- 
ford  and  W.  Betteridge,  their  executors  and  administrators,  all 
my  personal  estate  whatsoever  and  wheresoever,  upon  trust  to 
call  in  and  convert  into  money  such  part  thereof  as  shall  not 
consist  of  money.  And  I  declare  that  the  said  W.  KiJford  and 
W.  Betteridge,  and  the  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  shall,  after  payment  of  the  ex- 
penses of  such  calling  in  and  conversion,  stand  possessed  of  the 

(1)  29  Ch.  D.  145. 
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moneys  to  arise  from  such  calling  in  and  conversion  into  money, 
and  of  the  money  of  which  I  shall  be  possessed  at  the  time  of 
my  death,  upon  trust  to  pay  over  the  same  to  the  churchwardens 
for  the  time  being  of  the  parish  of  Chertsey  aforesaid,  upon  trust 
to  invest  the  same  "  as  therein  mentioned,  and  to  apply  the 
income  in  distributing  coal  and  bread  among  the  deserving  poor 
of  Chertsey  at  their  discretion. 

The  ground  rents  mentioned  in  the  will  were  leasehold. 

The  personal  estate  included  a  sum  of  £700  secured  on  mort- 
gage of  real  estate. 

The  testatrix  left  no  next  of  kin,  so  the  Crown  was  entitled  to 
such  part  of  her  personal  estate  as  she  had  not  effectually  dis- 
posed of. 

Yice-Chancellor  Bacon  decided  that  the  impure  personalty,  the 
gift  of  which  failed,  was  primarily  applicable  to  the  debts,  funeral 
and  testamentary  expenses,  legacies,  and  costs ;  that  the  free- 
holds were  next  to  be  resorted  to  for  the  purpose  of  exonerating 
the  pure  personalty,  and  that  the  leaseholds  were  to  be  resorted 
to  for  the  deficiency.    The  Crown  appealed. 

Stirling,  for  the  appeal : — • 

It  is  admitted  on  all  sides  that  the  gift  to  the  charity  of  the 
personal  estate  fails  so  far  as  regards  the  mortgage  debt  : 
Attorney-General  v.  Hurst  (1)  ;  and  that  the  impure  personalty 
goes  to  the  Crown,  subject  only  to  the  question  what  part  of  the 
funeral  and  testamentary  expenses,  debts,  legacies,  and  costs  it  is 
to  bear.  As  to  this,  the  rule  is  that  it  bears  the  same  proportion 
of  them  as  it  would  have  borne  if  the  gift  had  taken  effect : 
Eyre  v.  Marsden  (2).  Then  I  admit  that  the  direction  to  ex- 
onerate the  personal  estate  out  of  the  realty  does  not  apply  to 
an  interest  the  gift  of  which  fails,  it  is  only  exoneration  for  the 
purposes  of  the  will,  but  I  contend  that  as  regards  personal  estate 
the  rule  is  different,  and  that  the  direction  for  exoneration  out 
of  the  leaseholds  enures  for  the  benefit  of  the  lapsed  interest  as 
well  as  of  the  effectually  bequeathed  residue.  Bacre  v.  Fatrich- 
son  (3)  states  the  law  as  to  exoneration  out  of  real  estate,  but 

(1)  2  Cox,  364.  (2)  4  My.  &  Cr.  231. 

(3)  1  Dr.  &  Sm.  182. 
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Broivne  v.  Groomhridge  (1)  shews  that  the  rule  is  different  as  to  0.  A. 

exoneration  out  of  a  fund  of  personalty  set  apart  for  that  1885 

purpose.  kJIJ^rd 

[Fry,  L.J. : — What  difference  can  there  be  in  principle  be-  bl^y. 
tween  exoneration  out  of  real  estate  and  out  of  a  specific  fund  of 
personal  estate  ?   The  principle  that  exoneration  is  only  directed 
for  the  benefit  of  persons  claiming  under  the  will,  applies  as 
much  in  one  case  as  the  other.] 

The  presumption  of  intention  is  very  different  where  a  testator 
directs  exoneration  out  of  real  estate,  which,  in  the  absence  of 
directions,  would  not  be  liable  to  contribute  to  legacies,  and 
where  he  directs  it  out  of  a  fund  of  personalty  which,  in  the 
absence  of  anything  to  the  contrary  in  the  will,  would  form  part 
of  the  fund  out  of  which  legacies,  &c.,  would  have  to  be  paid. 
The  cases  as  to  real  estate  have  no  doubt  gone  on  the  favour 
which  in  old  times  used  to  be  shewn  to  real  estate.  There  is  no 
case  that  conflicts  with  Broivne  v.  Groomhridge, 

[Fey,  L.J.,  expressed  a  doubt  whether  the  point  had  been  dis- 
cussed there.] 

It  was  so  patent  on  the  facts  that  it  could  not  but  be  present 
to  the  mind  of  every  one,  and  the  citation  of  Waring  v.  Ward  (2), 
which  could  not  have  ^been  referred  to  on  any  other  question 
than  this,  shews  that  it  was. 

Hemming^  Q.C.,  and  Bramwell  Davis,  for  the  churchwardens  : — 

There  is  exoneration  of  the  personal  estate.  Greene  v.  Greene  (3), 
Jones  V.  Bruce  (4),  and  the  other  cases  cited  in  Jarman  on  W^ills  (5), 
shew  that  a  charge  on  the  real  estate  of  all  the  burdens  which 
the  personal  estate  ought  to  bear,  followed  by  a  gift  of  "  all "  the 
personal  estate,  will  make  the  real  estate  the  primary  fund  for 
those  charges.  In  ^this  case,  moreover,  the  direction  to  pay  out 
of  the  personal  estate  the  expenses  of  getting  in  and  conversion, 
without  referring  to  anything  else,  is  a  clear  indication  of  in- 
tention that  nothing  else  should  be  paid  out  of  it.     It  i& 

(1)  4  Madd.  495.  (3)  4  Madd.  148. 

(2)  5  Ves.  670.  (4)  11  Sim.  221. 

(5)  4tli  Ed.  vol.  ii.  p.  664. 
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admitted  that  this  exoneration  is  only  for  the  purposes  of  the 
will,  and  does  not  apply  to  lapsed  interests.  The  lapsed  per- 
sonalty, then,  is  not  entitled  to  any  exoneration  and  must  be 
first  applied. 

Millar,  Q.C.,  and  Sivinfen  Eady,  for  the  children  of  S.  Weston, 
sen.,  and  if.  Weston,  jun. : — 

Mr.  Stirling's  second  point  is  based  solely  upon  Browne  v. 
Groomhridge  (1).  The  question  as  to  the  effect  of  lapse  is  not  men- 
tioned in  the  judgment  or  in  the  marginal  note,  though  it  is  true 
that  the  facts  raised  it.  Even  if  it  be  treated  as  an  authority 
it  does  not  govern  this  case,  for  here  the  leasehold  estate  is  only 
to  pay  so  much  as  the  real  estate  is  insufficient  to  pay,  and 
cannot  be  held  liable  to  exonerate  a  fund  which  the  real  estate 
was  not  liable  to  exonerate.  Then  as  to  the  main  part  of  the 
case  we  contend  that  there  is  not  in  this  will  enough  to  enable 
the  Court  to  say  that  the  real  estate  is  to  exonerate  the  person- 
alty. In  Bootle  v.  Blundell  (2)  Lord  Eldon  says  that  on  a  com- 
parison of  all  the  cases  which  have  arisen  on  this  subject  there 
are  hardly  any  two  in  which  the  Court  altogether  agrees  with 
itself.  There  is,  he  further  says,  no  rule  deducible  from  them 
than  that  there  must  be  necessary  implication  that  the  testator 
intended  to  exonerate  his  personal  estate,  that  he  not  only 
^  intended  to  charge  the  realty  but  to  exempt  the  personalty. 
What  is  there  here  to  shew  an  intention  to  exempt  ?  "  All  my  - 
personal  estate  "  comes  to  no  more  than  "  my  personal  estate," 
and  it  was  in  fact  only  a  residuary  gift,  for  the  testatrix  had 
already  made  a  disposition  of  her  leaseholds  :  Brummel  v.  Pro- 
tliero  (3)  and  Aldridge  v.  Lord  Wallscourt  (4)  are  very  like  this 
case,  and  are  against  exoneration;  and  Hartley  v.  Hiirle  (5), 
though  not  so  directly  in  point,  bears  the  same  way. 

Stirling,  in  reply  : — 

Greene  v.  Greene  (6)  is  later  than  the  cases  which  have  been 
last  referred  to,  and  the  current  of  recent  authority  is  in  favour 


(1)  4  Madd.  495. 

(2)  1  Mer.  193,  219. 

(3)  3  Ves.  111. 


(4)  1  B.  &  B.  312. 

(5)  5  Ves.  540. 

(6)  4  Madd.  148. 
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of  exoneration.  That  the  trustees  and  executors  are  the  same 
persons  makes  no  difference:  Michell  y .  Michell  (1) ;  and  Wehh 
V.  De  Beauvoisin  (2)  supports  the  contention  that  the  real  estate 
is  the  primary  fund.  It  is  material  that  the  testatrix  gives  her 
personal  estate  to  trustees  upon  trust  to  convert  it,  and  to 
pay  it  over  to  the  churchwardens  after  deducting  the  expenses 
of  conversion,  not  saying  anything  about  debts,  legacies,  &c., 
because  she  considered  that  she  had  already  provided  for  them. 

Lord  Halsbury,  L.C.  : — 

In  this  case  the  Court  is  performing  the  function  which  has 
been  performed  with  great  difficulty  and  with  varied  success  for 
some  centuries,  that  is,  the  endeavour  to  ascertain,  not  from  ex- 
press words  but  from  a  variety  of  different  forms  of  expression, 
whether  a  will  has  manifested  the  intention  to  exonerate  personal 
estate.    In  performing  this  function  one  is  met  by  an  artificial 
and  arbitrary  rule,  owing  to  which  words  which  primarily  would 
have  the  effect  of  producing  that  result  are  not  to  have  that 
operation.   I  should  have  thought,  if  it  were  res  integra,  that  where 
a  testator  said  that  all  his  debts,  &c.,  were  to  be  paid  out  of  his 
realty  he  meant  what  he  said,  and  that  this  was  not  only  an 
oneration  of  the  real  estate  but  was  an  exoneration  of  the  personal 
estate.    But  whether  that  would  or  would  not  be  the  rational  view 
it  is  not  competent  to  me  now  to  consider,  because  I  am  bound  by 
authority  not  to  hold  the  personal  estate  exonerated  unless  I  also 
find  in  some  other  parts  of  the  will  an  intention  that  it  should  be 
exonerated.    Lord  Eldon,  in  Booth  v.  Blundell  (3),  states  the  rule 
as  being  "  that  it  is  not  enough  for  the  testator  to  have  charged 
his  real  estate  with,  or  in  any  manner  devoted  it  to,  the  payment 
of  his  debts ;  that  the  rule  of  construction  is  such  as  aims  at  find- 
ing, not  that  the  real  estate  is  charged,  but  that  the  personal 
estate  is  discharged,"  and  he  says  that  in  order  to  exempt  the 
personal  estate  "  there  must  be  in  the  will  that  which  is  sometimes 
denominated  *  evident  demonstration,'  sometimes  'plain  inten- 
tion,' and  *  necessary  implication'  to  operate  that  exemption." 
And  in  Wilkinson  v.  Adam  (4)  he  says  that  " '  necessary  impli- 

(1)  5  Madd.  69.  (3)  1  Mer.  193,  219,  220. 

(2)  31  Bear.  573.  (4)  1  V.  &  B.  422,  466. 
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1885  of  intention,  that  an  intention,  contrary  to  that,  which  is  imputed 

KiLFORD  to  the  testator,  cannot  be  supposed."    I  should  have  thought  that 

Blaney  where  we  have  to  gather  the  intentions  of  a  testator  we  ought  to 

^  ,  — 7"  look  at  the  whole  instrument,  and  satisfy  ourselves  what  intention 

Lord  Halsbury,  . 

he  has  expressed  by  it,  and  I  am  unable  myself  to  give  much 
effect  to  the  heaping  up  of  epithets  importing  greater  certainty, 
irresistibility,  and  so  forth,  the  only  question  being  whether  you 
are  reasonably  satisfied  upon  the  construction  of  the  document 
that  the  intention  relied  upon  was  the  intention  of  the  person 
who  created  the  document.  I  am,  however,  in  the  present  state 
of  the  authorities  placed  in  this  position.  I  am  not  at  liberty 
to  look  at  the  words  which  charge  the  real  estate  as  themselves 
exhibiting  an  intention  to  exonerate  the  personal  estate.  I  must 
go  beyond  them  and  see  whether  there  are  words  in  the  will  which 
exhibit  beyond  reasonable  doubt  the  intention  of  the  testatrix 
that  the  personalty  should  be  exonerated.  For  a  long  time  I  was 
under  the  impression  that  this  will  had  fallen  short,  and  that 
there  was  not  such  an  intention  exhibited  by  it,  but  when  my 
attention  is  called  to  that  part  of  the  will  in  which  the  testatrix 
directs  that  her  trustees  are  to  sell  and  dispose  of  as  soon  as 
possible  after  her  decease  the  ground-rents  belonging  to  certain 
houses  in  London,  and  to  apply  the  proceeds  in  the  following 
manner,  viz.,  "  should  the  money  to  arise  from  the  sale  of  my 
freehold  house  in  Ghertsey  be  insufficient  to  pay  my  debts,  funeral 
expenses,  and  the  legacies  bequeathed  by  this  my  will,  then  to 
apply  so  much  of  the  proceeds  arising  from  the  sale  of  the  said 
ground  rents  as  shall  be  sufficient  for  that  purpose,  and  to  divide 
the  surplus  equally  between  all  the  children  of  Henry  Weston,  sen.," 
and  so  forth,  we  must,  I  think,  apply  the  test  suggested  by  Lord 
Chancellor  Cottenham  in  BiehJiam  v.  Gruttwell  (1).  We  must  pre- 
sume "  that  the  testator  was  cognizant  of  the  rule  of  law ;  and 
if  he  knew  the  law  at  all,  he  must  have  known  that  he  could  not 
exonerate  the  personal  estate  from  the  burden  of  his  debts,  unless 
he  so  expressed  himself  as  to  lead  the  Court  to  the  fair  con- 
clusion, from  the  language  which  he  used,  that  such  was  the 
intention  which  he  meant  to  express."  When  I  find  that  an 
(1)  3  My.  &  Cr.  763,  772. 
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express  provision  is  made  which  becomes  insensible  if  the  personal      C.  A. 
estate  is  not  to  be  exonerated,  I  am  forced  to  the  conclusion  that  1885 
it  was  the  intention  of  the  testatrix  that  the  personal  estate  should  Kilfokd 
be  exonerated.  B^^^^^ 
There  remains  another  point,  which  has  been  arsrued  before  ,  — 

'  "  Lord  Halsbury, 

US  with  great  ingenuity  by  Mr.  Stirling.  I  must  admit  in  his 
favour  that  I  do  not  see  how  the  case  of  Browne  v.  Groom- 
hridge  (1),  to  which  he  has  referred,  could  have  been  decided  or 
argued  as  it  was  without  the  point  that  he  has  pressed  upon  us 
being  before  the  mind  of  the  Court — but  I  must  say  that  the 
decision  has  not  passed  at  present  into  such  a  condition  of  autho- 
rity that  we  cannot  venture  to  differ  from  it.  It  is  admitted  that 
if  the  personal  estate  is  directed  to  be  exonerated  out  of  the  real 
estate  the  exoneration  ceases  so  far  as  regards  any  personal  estate 
which  becomes  undisposed  of.  Why  should  not  the  same  rule 
apply  to  a  direction  to  exonerate  the  general  personal  estate  out 
of  a  particular  fund  of  personalty  ?  I  can  see  no  reason  for  any 
distinction  between  the  two  cases.  The  text-books  are  silent 
upon  any  such  distinction.  Browne  v.  Groomhridge  has  not  been 
referred  to  as  supporting  it,  and  so  far  as  I  know  the  distinction 
between  personalty  and  realty  in  that  respect  has  never  since 
been  discussed.  I  am  therefore  not  disposed  to  be  bound  by  that 
case  so  as  to  establish  what  appears  to  me  an  arbitrary  and 
unreasonable  distinction. 

The  practical  result  will  be,  therefore,  that  the  debts,  &c., 
must  be  apportioned  between  the  pure  and  the  impure  personal 
estate,  including  the  leaseholds,  and  that  first  the  real  estate, 
and,  secondly,  the  leasehold  estate,  must  be  applied  in  exonera- 
tion of  the  pure  personalty,  and  the  Crown  will  be  entitled  to 
the  impure  personalty,  less  the  proportion  of  debts,  &c.,  thrown 
upon  it.  The  Vice-Chancellor's  order,  of  course,  must  be  varied 
accordingly. 

LiNDLEY,  L.J. : — 

In  considering  this  case  we  must  start  with  this,  that  we  are 
not  at  liberty  to  treat  a  charge  of  debts,  funeral,  testamentary 
expenses  and  legacies  on  the  real  estate  as  in  itself  sufficient  to 

(1)  4  Madd.  495. 
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1885       to  shew  that  the  testatrix  intended  to  throw  those  charges  upon 
KiLFOED    "the  real  estate  in  priority  to  the  personal  estate.    Now  upon 
Blaney     examining  this  will,  I  do  not  see  how  we  are  to  give  effect  to  all 
LindkT'L  J        provisions  unless  we  hold  that  the  personal  estate  is  exonerated. 

  I  do  not  see  how  it  is  possible  to  work  the  clause  as  to  the  ground 

rents  upon  any  other  principle.  The  ground  rents  are  leasehold 
and  part  of  the  personal  estate.  If  the  personal  estate  is  first  of 
all  to  bear  the  debts,  funeral  and  testamentary  expenses,  what 
becomes  of  the  clause  which  says  that  those  expenses  are  to  be 
paid  out  of  the  leaseholds  so  far  as  the  real  estate  is  insufficient  to 
pay  them.  The  only  rational  and  proper  method  that  I  can  see  of 
giving  effect  to  the  whole  of  the  clauses  of  the  will  is  to  hold  that 
the  testatrix  has  directed  her  personal  estate  to  be  exonerated. 
Therefore  the  debts,  &c.,  must  be  apportioned  between  the  pure 
personal  estate  and  the  impure  personal  estate. 

Then  the  testatrix  has  said  that  the  real  estate  and  the  lease- 
hold estate  are  to  exonerate  her  general  personal  estate.  That 
cannot,  according  to  law,  be  carried  out  quite  as  she  has  said 
because  of  the  failure  of  her  bequest  as  regards  her  impure  per- 
sonal estate.  What  is  to  be  done  in  that  case  seems  settled  so 
far  as  regards  real  estate.  It  is  to  be  applied  in  exonerating  the 
pure  personal  estate,  but  not  the  impure  personal  estate,  and 
Mr.  Stirling  admits  that  that  is  so. 

There  is  another  point  as  regards  the  leaseholds.  Mr.  Stirling 
contends  that  where  a  fund  of  personalty  is  set  apart  to  exonerate 
the  general  personal  estate  it  is  to  be  applied  in  exonerating 
lapsed  gifts,  as  well  as  those  which  take  effect,  and  he  refers  to 
Browne  v.  Groomlridge  (1),  which  he  contends  has  decided  that 
point  in  his  favour.  It  would  seem  that  the  Court  must  have  so 
decided,  but  I  am  very  much  struck  with  the  fact  that  it  does  not 
seem  to  have  been  treated  as  settling  the  law  on  this  point.  I 
cannot  find  any  trace  of  it  in  any  text-book,  and  I  cannot  see 
upon  what  rational  principle  such  a  distinction  between  personal 
estate  and  real  estate  can  be  drawn.  It  seems  to  me,  therefore, 
that  it  is  open  for  us  to  say  that  even  if  the  Court  did  in  that 
case  decide  the  point,  it  never  has  become  part  of  the  law.  I 

(1)  4  Madd.  495. 
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agree,  therefore,  with  the  order  which  the  Lord  Chancellor  C.  A. 
proposes  to  make.  1885 

Fry,  L.J.  :— 

I  also  find  myself  unable  to  agree  with  the  conclusion  at  which 
the  learned  Yice-Chancellor  arrived  upon  the  construction  of  this 
will. 

The  rule  is  plain  that  in  order  to  exonerate  the  personal  estate 
you  must  find  not  merely  words  onerating  the  real  estate,  but 
words  exonerating  and  discharging  the  personal  estate.  But  it 
is  not  necessary  that  these  words  should  be  express.  It  is  enough 
that  the  plain  and  necessary  inference  from  the  whole  of  the  will 
is  to  create  that  exoneration. 

In  the  present  case  the  testatrix  has  directed  her  funeral  and 
testamentary  expenses,  debts,  and  legacies,  to  be  paid  out  of  her 
realty.  That  will  not  of  itself  exonerate  the  personalty.  But 
then  she  goes  on  to  direct  her  trustees  to  sell  certain  leasehold 
property  of  which  she  is  possessed,  and  thereout  to  pay  so  much 
of  her  debts,  funeral  expenses,  and  legacies  as  the  real  estate 
should  be  insufficient  to  pay.  Now  let  us  look  at  that  direction 
according  to  each  of  the  two  theories  which  have  been  presented 
to  us.  Supposing  the  personal  estate  was  not  exonerated,  then  it 
remains  the  primary  fund,  and  if  it  remains  the  primary  fund 
the  leasehold  property,  being  part  of  it,  would  be  exhausted  be- 
fore recourse  was  had  to  the  real  estate.  Therefore  the  clause 
which  is  in  aid  of  the  realty  only  arises  when  the  leaseholds  have 
all  been  sold.  Therefore  we  have  in  effect,  upon  that  theory,  a 
charge  in  aid  of  the  freehold  upon  a  fund  which  must  be  ex- 
hausted before  the  freehold  can  be  touched.  That  is  absurd. 
On  the  other  view,  if  the  personal  estate  is  exonerated  and  the 
realty  is  the  primary  fund,  then  the  charge  on  the  leasehold  is  in 
aid  of  the  primary  fund,  and  that  is  perfectly  intelligible.  That 
appears  to  me  sufficient  in  itself  to  shew  the  intention  of  the 
testatrix.  But  that  conclusion  is  confirmed  in  my  mind  by 
another  portion  of  the  will  which  was  more  insisted  upon  at  the 
bar  than  the  part  to  which  I  have  referred, — I  mean  the  gift  by 
the  testatrix  to  her  executors  as  trustees  of  all  her  personal 
estate,  and  the  direction  that  it  should  be  sold  and  that  out  of 
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0.  A.      the  proceeds  should  be  paid  the  expenses  of  the  calling  in  and 
1885       conversion  into  money,  she  being  entirely  silent  as  to  the  pay- 
KiLFORD    nient  of  anything  else  out  of  that  fund.    That  in  itself,  I  feel,  is 
Blanev     ^  slight  circumstance,  but  it  is  a  slight  circumstance  which  con- 
^  firms  in  my  judgment  a  very  strong  one.    I  think  for  these  reasons 

- —      that  the  decision  of  the  Yice-Chancellor  cannot  be  upheld. 

Upon  the  second  point  I  conceive  that  the  general  rule  of 
law  is  that  which  was  laid  down  by  Yice-Chancellor  Kindersley 
in  the  case  of  Bacre  v.  Fatrickson  (1).  He  says  there  (2)  :  "  It  is 
a  general  rule,  in  the  absence  of  any  expression  of  intention  to 
the  contrary,  that  if  a  testator  charges  real  estate  with  payment 
of  debts  in  exoneration  of  his  personal  estate,  and  bequeaths  the 
personal  estate  to  particular  individuals,  he  is  held  to  have  in- 
tended to  exonerate  his  personal  estate  for  the  benefit  only  of 
those  legatees  ;  and,  therefore,  if  the  bequest  of  the  personal  estate 
fails,  whether  by  the  death  of  the  legatees  in  the  lifetime  of  the 
testator,  or  by  reason  of  the  Statute  of  Mortmain,  that  the  per- 
sonal estate  goes  to  other  persons  than  those  intended  by  the 
testator,  those  persons  are  not  entitled  to  the  benefit  of  the 
exoneration."  That  enunciation  of  the  rule  no  doubt  applies  to 
cases  where  there  is  a  conflict  between  real  estate  and  personal 
estate ;  but  in  my  view  it  is  only  a  branch  of  the  more  general 
principle — that  where  the  gift  to  the  person  intended  to  be 
benefited  by  the  exoneration  fails,  the  exoneration  itself  fails,  the 
right  to  the  benefit  of  the  exoneration  being  in  fact  a  part  of  the 
legacy  which  fails.  That  principle  applies  in  my  mind  whether 
the  property  dealt  with  be  realty  or  personalty,  and  I  think  that 
we  should  be  wrong  if  we  drew  a  distinction  between  them  on 
the  ground  of  a  doubtful  case  in  which  the  point  appears  never 
really  to  have  been  insisted  upon  and  was  not  dealt  with  in  the 
judgment. 

I  therefore  agree  with  the  conclusion  that  has  been  arrived  at 
by  the  Lord  Chancellor  and  Lord  Justice  Lindley. 

Solicitors :  Beaumont  &  Warren ;  Ellis,  Munday,  &  Bartrum ; 
Hare  &  Co. 

(1)  1  Dr.  &  Sm.  182.  (2)  1  Dr.  &  Sm.  187. 

H.  C.  J. 
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CEOZIER  V.  DOWSETT. 

[1884    C.  5356.] 

Mortgage — Equitable  Jurisdiction — Foreclosure — Costs — County  Court  Scale. 

In  an  action  to  foreclose  a  mortgage  for  £65  18s.  lOd.,  where  both  Plain- 
tiff and  Defendant  lived  at  the  same  place : — 

Held,  that  the  Plaintiff  was  entitled  only  to  such  costs  as  he  would  have 
obtained  in  the  County  Court. 

Simons  v.  McAdam  (1)  followed. 

This  was  a  foreclosure  action  by  an  equitable  mortgagee  in 
possession  of  copyholds  at  Waltham,  Essex,  for  £65  18s.  lOd.  and 
interest,  against  the  customary  heir  of  the  mortgagor,  the  Plain- 
tiff offering' to  account  as  mortgagee  in  possession. 
Both  parties  lived  at  Waltham. 

The  only  question  was,  upon  what  scale  the  costs  should  be 
taxed. 

Eadleif,  for  the  Plaintiff. 

Methold,  for  the  Defendant : — 

The  Plaintiff  is  only  entitled  to  County  Court  costs :  Simons  v. 
McAdam, 

Eadley  : — In  Broimi  v.  Bye  (2)  Sir  George  Jessel,  M.E.,  declined 
to  follow  that  case,  on  the  ground  that  the  County  Court  Acts  did 
not  restrict  a  plaintiff  from  instituting  proceedings  in  the  Court 
of  Chancery  ;  and  he  there  allowed  the  mortgagee  his  usual  costs, 
although  the  mortgage  was  only  for  £50  and  interest. 

Methold: — In  that  case  the  late  Master  of  the  Rolls  was  only 
following  Scotto  v.  Heritage  (3),  in  both  eases  the  parties  living 
more  than  twenty  miles  apart.  Here  they  live  at  the  same 
place. 

(1)  Law  Kep.  6  Eq.  324.  (2)  Law  Eep.  17  Eq.  343. 

(3)  Law  Kep,  3  Eq.  212. 

F2  I 


V.-C.  B. 

1885 
Nov.  3. 
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v.-c.  B.    Bacon,  V.C.  :— 

In  my  opinion,  Simons  v.  McAdam  (1)  laid  down  a  very  whole- 
Ckozier     some  rule.    Here,  as  the  parties  live  at  the  same  place,  such  an 
DowsETT.    action  as  this  could  not  be  conducted  here  so  easily  and  cheaply 
as  in  the  County  Court. 

I  make  the  ordinary  decree  for  foreclosure  and  taxation  of  the 
Plaintiff's  costs  ;  but  the  costs  to  be  taxed  are  not  to  exceed  the 
costs  in  the  County  Court  of  a  similar  action. 

Solicitors:  E.  B.  Bandall,  agent  for  Jones  &  Son,  Colchester; 
Faterson,  Snow,  Bloxam,  &  Kinder, 

G.  I.  F.  C, 


v-c.  B.  CLAKK  V.  WEAY. 

i?^  [1885   C.  312.] 

Nov.  6. 

  Practice — Action — Specific  Performance — Defence  and  Counter-claim — Leave  to- 

amend — Joinder  of  Causes  of  Action — Claim  for  Recovery  of  Land — New- 
Case— Delay — Rules  of  Supreme  Court,  1883,  Order  xviii.,  r  2. 

In  an  action  for  specific  performance  of  an  agreement  to  grant  the- 
Plaintiff,  wlio  was  in  possession,  a  lease  of  a  brickfield,  the  Defendant 
delivered  a  defence  admitting  the  agreement  and  expressing  his  readiness- 
to  perform  it :  he  also  counter-claimed  for  sums  alleged  to  be  due  for  rent 
under  the  agreement  and  labour  and  materials  supplied  to  the  Plaintiff  in 
connection  with  the  property.  Three  months  after  joinder  of  issue,  and 
after  notice  of  trial,  the  Defendant  applied  by  summons  under  Rules  of 
Supreme  Court,  1883,  Order  xviii.,  rule  2,  for  leave  to  amend  his  defence 
and  counter-claim,  and  to  join  therewith  a  claim  for  the  recovery  of  the 
land. 

Summons  dismissed  with  costs  on  the  grounds  of  (1)  new  case,  and- 
(2)  delay. 

Adjouened  summons. 

This  action  was  for  the  specific  performance  by  the  Defendant 
of  an  agreement  dated  the  9th  of  November,  1883,  to  grant  a  lease 
to  the  Plaintiff  of  a  piece  of  land  in  the  parish  of  Botherfield^ 
Sussex,  then  used  as  a  brickfield,  and  known  as  the  "  Horse  Grove 
Brick  and  Pipe  Works,''  together  with  certain  buildings,  kilns, 
engines,  machinery,  and  plant,  for  the  term  of  ten  years  from  the 
(1)  Law  Rep.  6  Eq.  324. 
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25tli  of  December,  1883,  at  the  rent  of  £200  and  certain  royalties     V.-C.  B. 
therein  mentioned.    The  Defendant  also,  among  other  things,  1885 
agreed  to  build  for  the  use  of  the  Plaintiff  and  his  family  within  Clakk 
one  year  of  the  date  of  the  agreement,  at  a  cost  not  exceeding  wkay 

£250,  a  dwelling-house  suitable  for  the  use  of  the  Plaintiff  and   

convenient  to  the  works. 

No  lease  to  the  Plaintiff  had  been  executed,  but  he  entered 
into  possession  under  the  agreement.  He  alleged  that  the  De- 
fendant, though  frequently  requested  to  do  so,  had  neglected  and 
refused  to  grant  the  lease  or  to  build  the  house  referred  to  in  the 
.agreement,  and  he  claimed  specific  performance  with  damages  ;  or, 
in  the  alternative,  £500  damages  for  breach  of  contract. 

The  statement  of  claim  was  delivered  on  the  9th  of  February, 
1885. 

The  Defendant,  by  his  statement  of  defence  and  counter- 
<;laim,  which  was  delivered  on  the  10th  of  March,  1885,  whilst 
admitting  the  agreement,  and  that  the  Plaintiff  had  entered  into 
possession,  denied  that  he  had  been  requested  by  the  Plaintiff  or 
iiad  neglected  or  refused  to  grant  the  lease  or  build  the  house, 
and  expressed  his  readiness  to  perform  his  part  of  the  agreement. 
He  also  counter-claimed  for  £101  by  way  of  rent  and  royalties  due 
to  him  on  the  25th  of  December,  1884,  under  the  agreement,  and 
for  £18  for  work,  labour,  and  materials  supplied  to  the  Plaintiff 
in  connection  with  the  property,  the  subject  of  the  agreement. 

By  his  reply  and  defence  to  counter-claim,  delivered  on  the 
31st  of  March,  1885,  the  Plaintiff  denied  that  he  had  refused 
to  pay  the  sums  asked  by  the  counter-claim,  and  alleged  that  the 
Defendant  had  not  asked  for  payment  until  he,  the  Plaintiff, 
had  given  instructions  for  the  action,  and  then  only  as  to  the 
;amount  for  rent. 

By  the  rejoinder,  delivered  on  the  20th  of  April,  1885,  the 
Defendant  joined  issue  upon  the  Plaintiff's  defence  and  reply. 

Notice  of  trial  was  given  on  the  9th  of  June,  1885. 

On  the  22nd  of  July,  1885,  the  Defendant  took  out  a  summons 
-for  liberty  to  amend  his  statement  of  defence  and  counter-claim, 
and  to  join  therewith  a  claim  for  the  recovery  of  the  land. 

The  Chief  Clerk  having  refused  to  make  the  order,  the  summons 
was  adjourned  into  Court. 
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V.-C.  B.        Nalder,  for  the  summons : — 

The  application  is  made  under  Kules  of  Supreme  Court,  1883,, 
Clark     Order  xviii.,  rule  2,  which  says  that  "  No  cause  of  action  shall 

v. 

Wray.  unless  by  leave  of  the  Court  or  a  Judge  be  joined  with  an  action 
for  the  recovery  of  land."  By  Order  xxviii.,  rule  1,  the  Court 
may,  at  any  stage  of  the  proceedings,  allow  either  party  to 
alter  or  amend  his  pleadings  for  the  purpose  of  determining  the 
real  questions  in  controversy. 

Chadwyck  Healey,  for  the  Plaintiff : — 

First,  it  would  be  contrary  to  the  Kules  to  grant  the  leave 
asked  for ;  and,  secondly,  even  if  that  were  not  so,  this  is  not  a 
case  where  leave  should  be  given.  The  authorities  are  conclusive 
upon  the  point.  In  In  re  Pilcher  (1)  the  Court  of  Appeal  decided 
that  an  application  for  leave  to  join  another  action  with  an  action 
for  the  recovery  of  land  must  be  made  before  the  issue  of  the 
writ :  and  in  Comjpton  v.  Preston  (2)  Mr.  Justice  Fry  held  that 
the  rule  applied  to  a  counter-claim  as  well  as  an  original  action. 

In  Musgrave  v.  Stevens  (before  Court  of  Appeal  30th  Nov.  1881),, 
the  Court  of  Appeal,  while  admitting  that  the  words  of  the  rule 
were  wide  enough,  held  that  a  Plaintiff  must  make  out  a  very 
special  case  for  amendment  after  service  of  the  writ.  No  such 
case  is  shewn  here.  The  Defendant  is  attempting  to  make  out 
a  new  case  for  eviction,  which  is  not  supported  by  a  word  of 
evidence. 

Nalder,  in  reply : — 

In  re  Pilcher  does  not  apply,  because  in  that  case  the  writ  join- 
ing an  action  for  the  recovery  of  land  with  another  action  had 
already  been  issued  without  leave,  and  the  Plaintiff's  application 
was  therefore  dismissed  as  being  too  late.  In  Compon  v.  Preston 
the  joinder  by  the  counter-claim  had  also  been  made  without 
leave,  and  therefore  the  counter-claim  was  ordered  to  be  excluded 
as  embarrassing.  Thus  in  both  those  cases  the  joinder  had  been 
wrongfully  made  without  leave.  Here  no  wrong  step  has  been 
taken,  and  I  am  within  the  rules  in  asking  for  leave. 

Musgrave  v.  Stevens  is  really  in  my  favour. 

(1)  11  Ch.  D.  905.  (2)  21  Ch.  D.  138. 
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Even  on  the  assumption  that  I  am  seeking  to  make  a  new     V.-C.  B. 
case,  I  may  be  allowed  to  do  so  on  payment  of  costs  :  Mavor  1885 
V.  Dry  (1). 

Clark 

V. 

Wray. 

Bacon,  Y.C.,  (after  stating  the  facts  above  mentioned,  pro- 
ceeded) : — 

Now,  the  Defendant  not  only  does  not  dispute  the  agreement 
upon  which  the  action  is  founded,  but  himself  admits  it  in 
express  terms,  and  affirms  that  he  "  has  always  been  and  still  is 
ready  to  grant  the  lease  and  build  the  house,  according  to  the 
terms  of  the  said  agreement."  He  then  by  his  counter-claim  claims 
only  that  the  Plaintiff  owes  him  certain  sums  of  money  under  the 
agreement  for  work  done.  Thereupon  the  Plaintiff  replies,  and 
then  the  Defendant  delivers  a  rejoinder  joining  issue.  Then,  some 
months  afterwards,  when  the  action  had  been  set  down  for  trial, 
it  occurs  to  the  Defendant  that  he  should  like  to  present  a  totally 
distinct,  new,  and  inconsistent  case.  In  my  opinion  the  practice 
upon  this  subject  is  clear ;  the  rule  is  clear  that  unless  the  Court 
thinks  it  reasonable  no  such  leave  as  is  here  asked  for  ought  to 
be  given.  I  think  it  is  in  the  highest  degree  unreasonable, 
having  regard  not  only  to  the  issues  between  the  parties,  but 
also  to  the  length  of  time  that  has  elapsed,  that  this  application 
should  be  granted.  In  my  opinion  the  Chief  Clerk  was  perfectly 
right  in  refusing  this  application.  The  summons  must  be 
dismissed  with  costs. 

Solicitors  for  the  Defendant :  Colly er-Bristoiv,  Withers,  Bussell,  & 
Hill,  for  Stone,  Simpson  &  Son,  Tunbridge  Wells. 

Solicitors  for  the  Plaintiff:  Sole,  Turner,  &  Knight,  for  W.  C. 
Cripps  &  Son,  Tunhridge  Wells, 

(1)  2  S.  &  S.  113. 

G.  I.  F.  C. 
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V.-C.  B.  In  re  CLAKK. 

1885  CLAKK  V,  KANDALL. 

[1885    C.  2709.] 

Will. — Attesting  Witness — Incapacity  of  Legatee — Wills  Act  (1  Vict.  c.  26),  s.  15 
[Revised  Ed.  Statutes,  vol.  viii.,  p.  33] — Substitutional  Gift — Acceleration 
of  Interests. 

A  testator  devised  and  bequeathed  all  his  real  and  personal  estate  to  his 
wife  for  life,  and  after  her  death  to  be  equally  divided  between  such  of  his 
children  as  should  be  living  at  her  death :  and  in  case  of  any  of  the  above- 
mentioned  children  dying  before  his  wife  leaving  children,  such  children 
were  to  take  their  parent's  share.  And  in  the  event  of  any  of  his  daughters 
being  married  at  his  wife's  decease,  it  was  his  will  that  such  proportion  as 
they  might  be  entitled  to  should  be  left  to  them  and  their  children 
exclusively,  and  should  in  no  way  be  controlled  by  their  husbands. 

At  the  death  of  the  testator's  widow  one  of  his  daughters  was  living  who 
had  several  children.  Her  husband  was  an  attesting  witness  to  the  will, 
and  consequently  the  gift  to  her  was  void  under  sect.  15  of  the  Wills 
Act  :— 

Held,  that  the  daughter's  children  were  not  to  be  disappointed  by  her 
disability,  but  took  an  immediate  interest  in  her  share  as  tenants  in 
common. 

Oeiginating  summons. 

Alfred  Clarh,  by  his  will,  dated  the  9th  of  August,  1873, 
devised  and  bequeathed  his  real  and  personal  estate  unto  Ann 
his  wife  during  her  life  :  "  And  after  the  decease  of  my  said  wife, 
then  it  is  my  will  that  the  whole  of  my  property  remaining, 
whether  moneys,  personal  or  real  estate,  goods  or  chattels,  or 
otherwise,  of  every  sort  and  kind,  shall  go  to  and  be  equally 
divided  between  such  of  the  children  of  me,  the  said  testator,  as 
shall  be  living  at  the  time  of  her  death,  in  equal  proportions, 
share  and  share  alike ;  but  should  any  of  the  above-mentioned 
children  die  before  my  said  wife,  leaving  children  behind  them, 
then  it  is  my  will  that  the  share  of  their  parents  at  my  said  wife's 
decease  shall  be  equally  divided  among  the  children  :  and  in  the 
event  of  any  of  my  daughters  being  married  at  the  time  of  my 
wife's  decease,  it  is  my  will  that  such  proportion  as  they  may  be 
entitled  to  as  above-mentioned  shall  be  left  to  them  and  their 
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children  exclusively,  and  shall  in  no  way  be  controlled  by  their     V.-C.  B. 
Jiusbands."  1885 
The  testator  died  in  1876,  leaving  three  children,  viz.  Alfred      in  re 
George  Clark,  Ellen  Hoching,  wife  of  William  Socking,  and  Sarah 
Hannah  Randall,  who,  at  the  time  of  the  execution  of  the  will,      ^  v.' 
was  the  wife  of  William  James  Bandall,  one  of  the  two  attesting 
witnesses. 

The  will  was  proved  on  the  23rd  of  February,  1876,  by  Ann 
€lark,  the  testator's  widow  and  sole  executrix.  She  died  on  the 
1st  of  March,  1885,  intestate,  and  shortly  after  her  death  Mrs. 
Randall  took  out  administration  de  bonis  non  to  the  testator's 
estate.    Mrs.  Randall  had  several  children,  who  were  now  living. 

This  summons  was  taken  out  on  behalf  of  the  said  A.  G.  Clark 
and  Ellen  Hocking,  the  Plaintiffs,  to  have  it  determined  whether 
or  not  the  Defendant,  Mrs.  Randall,  or  her  children,  took  any  and 
what  interest  under  the  will,  she  being  the  wife  of  one  of  the 
attesting  witnesses. 

W.  D.  Ratvlins,  for  the  Plaintiffs  : — 

It  is  clear  from  the  words  of  the  15th  section  of  the  Wills  Act 
(1  Vict.  c.  26)  that  Mrs.  Randall,  being  the  wife  of  an  attesting 
witness,  can  take  nothing,  and  the  question  is  whether  the  gift 
to  her  children  can  be  accelerated  in  consequence  of  her  incapa- 
city to  take.  I  submit  that  it  cannot.  There  is  an  absolute  gift 
to  the  testator's  children,  but  no  gift  to  grandchildren,  except  in 
case  of  their  parent's  death  before  the  testator's  widow.  The 
clause  beginning  "And  in  the  event  of  any  of  my  daughters 
being  married  at  the  time  of  my  wife's  decease  "  is  only  a  quali- 
fication of  or  derivation  from  the  absolute  gift  to  the  daughters ; 
and  as  in  the  case  of  Wv^.  Randall  that  absolute  gift  fails,  the 
derivative  gift  must  fail  also. 

Alexander  Gordon,  for  Mrs.  Randall : — 

The  question  is  covered  by  authority.  In  Jull  v.  Jacobs  (1), 
where  there  was  a  gift  to  the  testator's  daughters  for  life,  and 
after  her  death  to  her  children  equally,  the  daughter  being  the 
wife  of  one  of  the  attesting  witnesses,  Yice-Chancellor  Malins 

(1)  3  Ch.  D.  703. 
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V.-O.  B.  held  that  the  daughter's  children  took  an  immediate  interest, 
1885  accelerated  by  the  incapacity  of  the  mother.  The  only  difference 
^J^p  between  that  case  and  the  present  is,  that  here  there  is  a  gift  to 
the  daughter  with  a  substitutional  gift  to  her  children,  whereas 
in  JulU  v.  Jacobs  (1)  the  interests  were  successive.  But  the  same 
principle  applies  in  both  cases. 

Bawlins,  in  reply : — 

Jull  V.  Jacobs  is  a  wholly  different  case  from  the  present,  as  in 
that  case  there  was  a  gift  to  the  daughter  for  life,  and  then  an 
independent  gift  to  her  children.  The  interests  were  successive 
and  independent  of  each  other.  But  here  the  gift  to  the  children 
is  dependent  on  the  gift  to  the  mother,  and  must  fail  with  it. 

Bacon,  V.C.  : — 

I  must  read  this  will  as  if  either  this  gift  to  the  daughter  had 
not  been  in  it,  or  being  in  it  had  been  blotted  out  by  the  testator. 
That  is  what  is  really  done  by  the  statute.  I  cannot  read  it  as  a 
gift  that  failed  so  as  to  disappoint  anybody  who  was  entitled  sub- 
sequently to  that  gift.  I  think,  therefore,  that  the  children  of 
Sarah  Hannah  Bandall  are  entitled  to  the  share  which  she  would 
have  taken  if  her  husband  had  not  been  one  of  the  attesting 
witnesses  to  the  will.  They  will  take  their  mother's  share  as 
tenants  in  common.    The  costs  will  come  out  of  the  estate. 

Solicitors:  J.  d:  W.  Maude;  Kingsford,  Borman,  &  Co.,  for 
Stallon,  Sheerness, 

(1)  3  Ch,  D.  703. 

G.  I.  F.  C. 
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In  re  NOYCE.  V.-C.  B. 

BROWN  V,  RIGG. 


[1885    N.  68.] 

Will — Construction — Gift  in  Remainder — Death  of  Remainderraan  hefore  Tenant 
for  Life — Entitled  " — Interest  "  in  right  "  or  "  in  possessions^ 

By  a  testamentary  aiDpointment  a  testatrix  gave  three  copyhold  houses 
to  E.  for  life,  and  after  his  death  she  directed  the  houses  to  be  sold  and  the 
proceeds  "  to  be  equally  divided  amongst "  her  three  nephews  and  niece, 
"  but  should  either  of  my  said  nephews  or  niece  die  before  they  are  entitled 
to  the  property,  leaving  issue,  I  give  the  share  of  him  or  her  so  dying  to 
his  or  her  child  or  children." 

All  the  remaindermen  survived  the  testatrix,  but  three  of  them  pre- 
deceased E.,  leaving  children  living  at  his  death  : — 

Held,  that  *'  entitled,"  meant  entitled  "  in  possession,"  and  that  therefore 
the  shares  of  the  three  deceased  remaindermen  did  not  pass  to  their  legal 
personal  representatives,  but  to  their  children. 

Commissioners  of  Charitahle  Donations  v.  Cotter  (1)  distinguished. 

NOYCE,  the  wife  of  John  Noyce,  by  her  will,  dated  the 
13th  of  November,  1854,  and  made  under  a  testamentary  power 
of  appointment  given  to  her  by  a  settlement,  gave  three  copyhold 
houses  in  Bichmond,  Surrey,  to  her  husband  for  life,  and  after  his 
death  to  her  nephew,  Edward  Brotvn,  son  of  her  brother,  Edward 
Brown,  for  life  :  and  after  his  death,  she  directed  the  houses  to  be 
sold,  and  the  proceeds  "  to  be  equally  divided  amongst "  her  three 
nephews  Edward,  Joseph,  and  /o/m  Brown,  sons  of  her  late  brother 
Charles  Brown,  and  her  niece,  Mary  Ann  Buono,  for  her  separate 
use,  "  but  should  either  of  my  aforesaid  nephews  or  niece  happen 
to  die  before  they  are  entitled  to  the  property,  leaving  issue,  I 
give  the  share  of  him  or  her  so  dying  to  his  or  her  child  or 
children,  share  and  share  alike." 

The  testatrix  died  on  the  24th  of  April,  1856.  Her  husband, 
John  Noyce,  the  first  tenant  for  life,  died  on  the  11th  of  ]\Iarch, 
1860.  Edward  Broivn,  the  second  tenant  for  life,  died  on  the 
28th  of  January,  1884,  whereupon  the  copyholds  became  sale- 
able under  the  will.    They  were  accordingly  sold  by  auction,  but 

(1)  1  D.  &  War.  498. 
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V.-C.  B.  the  sales  were  not  completed  in  consequence  of  a  doubt  as  to 
1885  who  were  the  persons  beneficially  entitled  to  the  property. 
In  re  The  testatrix's  three  nephews  and  her  niece,  the  remaindermen 
named  in  the  will,  all  survived  her.  Three  of  them,  namely,  the 
two  nephews  Edward  and  Joseph  and  the  niece,  Mary  Ann  Buono, 
predeceased  Edward  Brown,  the  second  tenant  for  life,  but  left 
children  living  at  his  death.  The  other  remainderman,  John, 
survived  the  second  tenant  for  life,  and  was  now  living. 

The  question  was  whether  the  word  "  entitled "  in  the  will, 
meant  "  entitled  in  right,"  or  "  entitled  in  possession  " :  if  the 
former,  then  the  shares  of  the  remaindermen  who  predeceased  the 
second  tenant  for  life  passed  to  their  legal  personal  representa- 
tives :  if  the  latter,  then  the  shares  which  those  remaindermen 
would  have  taken  had  they  been  living  at  the  death  of  the  second 
tenant  for  life  passed  to  their  children  under  the  substitutional 
gift. 

To  have  this  question  decided,  the  legal  personal  representative 
of  one  of  the  deceased  remaindermen  brought  this  action  against 
the  children  of  the  deceased  remaindermen,  and  the  surviving 
remainderman, /o/i^  claiming  a  declaration  that  according 

to  the  true  construction  of  the  will  the  word  "  entitled  "  meant 
"  entitled  in  right,"  and  that  consequently  the  three  deceased 
remaindermen  became,  upon  the  death  of  the  testatrix,  absolutely 
entitled,  subject  to  the  two  life  estates,  to  three  equal  fourth 
shares  of  the  proceeds  of  sale  of  the  copyholds,  and  that  such 
shares  were  not  divested  by  the  deaths  of  those  remaindermen  in 
the  lifetime  of  the  second  tenant  for  life  leaving  issue ;  or  an 
alternative  declaration  as  to  the  rights  of  the  parties. 

F.  Stallard,  for  the  Plaintiff:— 

I  submit  that  "  entitled  "  means  "  entitled  in  right,"  the  term 
being  referable  to  the  death  of  the  testatrix,  and  not  of  the  sur- 
vivor of  the  two  tenants  for  life:  Commissioners  of  Charitable 
Donations  v.  Cotter  (1)  before  Lord  Chancellor  Sugden.  In  Hender- 
son V.  Kennicot  (2)  Yice-Chancellor  Knight  Bruce  held  himself 
bound  by  that  decision.    Turner  v.  Cosset  (3)  is,  however,  an 

(1)  1  D.  &  War.  498 ;  2  D.  &  Wal.  (2)  2  De  G.  &  Sm.  492. 

615.  .  (3)  34  Beav.  593. 
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authority  the  other  way,  but  the  former  decisions  are  to  be  pre-  V.-C.  B 

ferred.  1885 

If  the  testatrix  had  meant  entitled  "  in  possession,"  she  would  re 
have  used  some  such  expression  as  "  payable,"  or  "  divisible." 


Noyce. 
Brown 

V. 

Gatey,  and  A.  D.  Stallard,  for  the  Defendants,  were  not  called  Kigg. 


upon. 


Bacon,  V.C.  :— 

I  entertain  no  doubt  as  to  the  construction  of  this  will.  "With 
the  greatest  respect  for  the  authorities,  and  with  the  highest 
esteem  for  the  late  Sir  Edward  Sugden,  this  case  is,  in  my  opinion, 
plainly  distinguishable  from  those  that  have  been  cited. 

In  the  case  before  Sir  Edward  Sugden  the  life  interest  was  not 
created  by  the  testator :  it  was  already  subsisting  under  certain 
articles  of  agreement.  Subject  to  that  life  interest  a  power  of 
appointment  was  given  over  the  fund,  and  the  donee  made  an 
immediate  title  to  it  by  the  mere  exercise  of  his  power.  But  here 
the  intention  of  the  testatrix  is  plain.  She  meant  that  during 
the  continuance  of  the  life  interests  created  by  her  no  one  should 
be  entitled  to  the  corpus,  but  that  on  their  expiration  a  title  should 
arise.  She  first  of  all  takes  care  to  provide  for  certain  tenancies 
for  life,  and  upon  the  termination  of  those  estates,  she  directs  the 
property  to  be  sold  and  the  proceeds  to  be  divided  as  follows : 
[His  Lordship  read  the  gift  in  remainder,  and  continued : — ]  As 
I  read  the  will,  and  the  construction  of  the  words  the  testatrix 
has  used,  without  referring  to  any  rule — for  I  will  not  permit  any 
supposed  rule  to  interfere  with  the  construction  of  the  words  of  a 
will — the  testatrix  says,  in  effect,  "  the  time  will  come  when 
Edward  must  die :  when  that  time  comes  the  property  shall  be 
sold ;  "  and  she  then  looks  about  to  see  who  shall  become  entitled 
in  that  event.  The  property  could  not  have  been  sold  in  the 
lifetime  of  the  tenants  for  life :  nothing  could  have  been  taken 
during  that  time  by  an  execution  creditor  of  any  one  of  the 
remaindermen ;  and  it  is  impossible  to  say  that  anyone  could 
have  any  title  to  the  property  until  the  death  of  Edward  Broivn. 

I  therefore  hold  that  "  entitled "  means  "  entitled  in  posses- 
sion ;  "  and,  consequently,  that  the  children  of  the  three  remain- 
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V.-C.  B.  dermen  who  predeceased  Edward  Broivn,  the  second  tenant  for 

1885  life,  are  entitled  to  the  shares  which  their  parents  would  have 
taken  if  they  had  been  living  at  his  death. 

Noyce. 

Beown        Solicitors :  Trollope  &  Winckwortli,  agents  for  Johnson  &  John- 
-^j^^  sons,  StocJcj)ortf  and  Smith  &  Burrell,  Biehmond,  Surrey. 
  G.  I.  F.  C. 


v.-O.  B.  In  re  EMPEEOE  LIFE  ASSUEANCE  SOCIETY. 

1885 

v,^Y^  Company — Winding-up — Petition — Provisional  Liquidator,  Appointment  of — 
Nov.  20.  Resolution  for  Voluntary  Winding-up — Confirmatory  Resolution — Com- 

mencement  of  Winding-up. 

On  the  day  of  the  presentation  of  a  creditor's  petition  for  the  compulsory 
winding-up  of  a  company  a  provisional  liquidator  was  appointed  under  that 
petition.  A  meeting  of  the  company  was  afterwards  held,  at  which  a 
resolution  was  passed  for  a  voluntary  winding-up,  and  at  a  subsequent 
meeting  this  resolution  was  confirmed.  A  supervision  order  was  then 
made  on  the  petition  : — 

Seld,  that  the  winding-up  must  he  treated  as  having  commenced  at  the 
date  of  the  confirmatory  resolution,  and  not  at  the  date  of  the  appointment 
of  a  provisional  liquidator, 

the  22nd  of  September,  1885,  a  creditor's  petition  was 
presented  for  winding  up  the  Emperor  Life  Assurance  Society, 
Limited,  and  on  the  same  day  an  order  was  made  under  that 
petition  appointing  a  provisional  liquidator. 

On  the  5th  of  October,  1885,  a  meeting  of  the  shareholders 
was  held,  at  which  a  resolution  was  passed  for  a  voluntary 
winding-up. 

On  the  7th  of  October  the  petition  came  on  for  hearing  before 
the  Vacation  Judge,  who  made  a  compulsory  order  and  continued 
the  provisional  liquidator,  but  directed  that  if  the  resolution  to 
wind  up  voluntarily  was  confirmed,  a  supervision  order  should  be 
drawn  up  in  place  of  the  compulsory  order. 

At  a  meeting  of  the  shareholders  on  the  21st  of  October,  1885, 
a  resolution  was  passed  confirming  the  previous  resolution  for  a 
voluntary  winding-up,  and  on  the  24th  of  October  a  supervision 
order  was  made  on  the  petition. 

The  question  was,  whether  the  winding-up  was  to  be  deemed 
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to  have  commenced  on  the  22nd  of  September,  the  date  of  the     V.-C.  B. 

appointment  of  the  provisional  liquidator,  or  on  the  21st  of  1885 

October,  the  date  of  the  confirmatory  resolution.    The  question 

was  raised  by  a  motion  by  a  policy-holder  for  an  order  directing  "^Jgs^^^^JI^ 

the  liquidator  to  admit  him  to  prove  for  the  value  of  his  policy,  Society. 

such  value  to  be  ascertained  as  at  the  date  of  the  confirmatory 

resolution. 

Marten,  Q.C.,  and  Mulligan,  for  the  motion : — 
The  winding-up  must  be  deemed  to  have  commenced  at  the 
date  of  the  confirmatory  resolution :  Weston  s  Case  (1). 

F,  B.  Palmer,  for  the  liquidator : — 

I  only  desire  the  direction  of  the  Court. 

In  Ex  parte  Bradshatv  (2),  the  late  Master  of  the  EoUs  held 
that  where  a  provisional  liquidator  had  been  appointed,  the 
winding-up  must  be  taken  to  have  commenced  at  the  date  of  that 
appointment.  The  question,  therefore,  in  the  present  case  is, 
whether  the  liquidator  should  adopt  that  decision  or  the  decision 
in  Weston's  Case. 

The  former  case  appears  to  have  had  reference  solely  to  the 
rights  of  debenture  holders. 

Bacon,  V.C.  : — 

I  cannot  entertain  the  slightest  doubt  upon  this  point.  What 
are  the  rights  that  exist  as  between  debenture-holders  and  the 
company  upon  whose  property  they  have  a  charge,  is  another 
matter :  that  was  the  question  which  arose  in  the  case  before  the 
late  Master  of  the  Eolls,  but  I  do  not  consider  that  case  to  have 
any  application  to  the  case  before  me.  The  plain  sense  and 
justice  of  the  thing  is  beyond  all  question.  Under  the  Winding- 
up  Act  a  joint  stock  company  has  it  in  its  power  to  pass  a 
resolution  for  a  voluntary  winding-up.  It  does  that  by  means  of 
a  resolution  at  a  first  meeting,  but  such  a  resolution  is  wholly 
inoperative  unless  it  is  confirmed  at  a  second  meeting;  and 
therefore  it  is  only  at  the  second  meeting  that  the  operation  of 
the  winding-up  can  be  said  to  commence. 

(1)  Law  tlep.  4  Ch.  20.  (2)  15  Ch.  D.  465. 
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V.-C.  B.        When  the  second  meeting  has  given  full  force  and  effect  to  the 
1885       intention  of  the  first  meeting,  then  it  is  that  the  act  of  winding 
^J^g      up  is  done,  and  from  that  moment  the  winding-up  proceeds.  It 
^  VssuRAxcE^     impossible  to  refer  the  winding-up  to  any  other  date,  or  to  say 
SociETr.    that  it  is  the  appointment  of  the  provisional  liquidator — which  is 
a  piece  of  machinery  merely — from  which  the  winding-up  in  fact 
commences.    When  the  voluntary  winding-up  is  confirmed,  the 
operation  is  effectively  done  and  it  has  commenced.    Here  the 
date  of  the  confirmatory  resolution  of  the  second  meeting  is  no 
doubt  the  date  when  the  winding-up  began :  it  took  effect  then 
and  did  not  exist  before :  it  commenced  immediately  thereafter 
and  thereupon.    The  question  is,  in  my  opinion,  beyond  doubt. 
I  therefore  make  an  order  in  the  terms  of  the  notice  of  motion. 
The  costs  of  all  parties  will  come  out  of  the  assets. 


Solicitors :  F,  /.  Mann  ;  W,  SturL 


G.  I.  F.  C. 
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In  re  DE  EOS'  TKUST.  KAY,  J. 

HAKDWICKE  v,  WILMOT.  1885 


[1885   D.  1505.] 

Marriage  Settlement — After-acquired  Property  of  Wife — Covenant  by  Husband 
that  he  and  his  Wife  would  settle — Recital  of  Agreement  for  Settlement — 
Property  afterwards  acquired  by  Wife  '^for  her  separate  use." 

A  marriage  settlement  contained  a  recital  of  an  agreement  that  all  such 
personal  estate  above  a  certain  value  as  should  during  the  coverture  be 
given  or  bequeathed  to  or  otherwise  vest  in  the  wife  should  be  settled,  and 
that  the  husband  should  enter  into  the  covenant  in  that  behalf  thereinafter 
contained.  The  corresponding  operative  part  of  the  deed  was  a  covenant 
by  the  husband  alone  (without  the  usual  words :  "  It  is  hereby  agreed  ") 
that  he  and  his  wife  would  settle  such  property,  and  that  until  such  settle- 
ment the  husband  and  wife  should  stand  possessed  of  the  same  upon  the 
trusts  of  the  settlement. 

The  wife  as  well  as  the  husband  executed  this  settlement,  and  during 
the  coverture  property  was  given  to  the  wife  for  her  separate  use  : — 

Held,  that  the  operative  words  were  sufficiently  ambiguous  to  enable  the 
Court  to  look  at  the  recitals,  and  that  on  the  whole  instrument  the  wife's 
after- acquired  separate  property  was  bound  by  the  covenant. 

Adjoukned  summons. 

An  indenture  of  settlement  dated  the  14th  of  February,  1863, 
and  made  upon  the  marriage  of  Charles  Philip  Yiscount  Boyston 
with  Lady  Sophie  G,  B.  Wellesley  (afterwards  Viscountess  Boyston), 
contained  recitals  that  Lady  Sophie  was  entitled  under  an  appoint- 
ment made  by  her  mother,  Countess  Cowley,  and  subject  to  her 
mother's  life  interest,  to  a  one-fifth  share  of  the  real  and  per- 
sonal estate  of  Lady  de  Bos,  deceased  ;  that  "  upon  the  treaty  for 
the  intended  marriage  it  was  arranged  and  agreed"  that  this 
share  should  be  settled ;  and  further,  "  that  all  such  moneys  or 
other  personal  estate  except  jewels  or  ornaments  of  the  person  as 
should  at  any  time  or  times  during  the  said  intended  coverture 
be  given  or  bequeathed  to  or  otherwise  vest  in  the  said  Lady 
Sophie  G.  B.  Wellesley  or  the  said  Charles  Philip  Yiscount  Boyston 
in  her  right,  in  full  and  absolute  property,  and  which  should 
exceed  in  amount  or  value  the  sum  of  £200  at  any  one  time, 
should  also  be  assigned  and  settled  upon  the  trusts  hereinafter  de- 
43lared  or  referred  to,  and  that  the  said  Charles  Philip  Viscount 
Vol.  XXXI.  G  1 


Oct.  28. 


B2 


CHANCERY  BIYISION. 


[VOL.  XXXI. 


KAY,  J.    Royston  should  enter  into  the  covenant  in  that  behalf  hereinafter 
1885      contained  ;  "  and  by  the  operative  part  of  the  indenture  the  said 
one-fifth  share  was  settled,  and  Viscount  Boyston  entered  into 

^RusT '  following  covenant : — 

Hardwicke      "And  in  further  pursuance  of  the  said  recited  arrangement 

WiLMOT.  and  agreement,  and  for  the  considerations  hereinbefore  expressed, 
he,  the  said  Charles  Philip  Yiscount  Boyston,  doth  hereby  for  him- 
self, his  heirs,  executors,  and  administrators,  covenant  and  agree 
with  and  to  the  said"  trustees,  "their  executors,  administrators,  and 
assigns,  that  in  case  the  said  intended  marriage  shall  be  solemnised, 
and  any  sum  or  sums  of  money,  stocks,  or  funds,  or  other  personal 
estate,  except  jewels  or  ornaments  of  the  person,  exceeding  in 
amount  or  value  the  sum  of  £200  at  any  one  time,  shall  at  any 
time  or  times  during  the  said  intended  coverture  be  given  or  be- 
queathed to  or  in  any  manner  vest  in  the  said  Lady  Sophie  G.  B, 
Wellesley,  or  in  him  the  said  Yiscount  Boyston  in  her  right,  then 
and  in  that  case,  and  so  often  as  the  same  shall  happen,  they,  the 
said  Viscount  Boyston  and  Lady  Sophie  G.  B.  Wellesley  respec- 
tively, or  their  respective  executors  or  administrators,  shall  and 
will  at  the  costs  and  charges  of  the  said  trust  estate  do  and  exe- 
cute all  such  acts,  deeds,  and  assurances  as  shall  be  necessary  for 
properly  assuring  or  transferring  such  property  unto  or  vesting  the 
same  for  all  the  right  and  interest  of  the  said  Lady  Sophie  G.  B, 
Wellesley,  or  of  him  the  said  Viscount  Boyston  as  her  husband 
therein,  in  the  said  "  trustees,  "  or  the  survivors  or  survivor  of 
them,  or  his  executors,  administrators,  or  assigns,  so  and  in  such 
manner  that  the  same  may  be  held  by  them  or  him  upon  and  for 
such  of  the  trusts,  intents,  and  purposes,  and  with,  under,  and 
subject  to  such  of  the  powers,  provisoes,  declarations,  and  agree- 
ments hereinbefore  expressed  and  contained  of  and  concerning 
the  said  premises  hereinbefore  settled  or  intended  so  to  be  as 
shall  be  then  subsisting  or  capable  of  taking  effect,  and  that  in 
the  meantime  and  until  such  settlement  as  aforesaid  shall  be 
made,  the  said  Viscount  Boyston  and  Lady  Sophie  G.  B.  Wellesley 
respectively,  and  their  respective  executors,  administrators,  and 
assigns,  and  all  other  persons  in  whom  the  said  premises  hereby 
covenanted  to  be  settled  as  aforesaid  shall  be  vested,  shall  stand 
and  be  possessed  of  the  same  upon  and  for  the  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to  the  powers,  provisoes, 
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declarations,   and  agreements  hereinbefore  mentioned  or  re-     KAY,  j. 


This  indenture  contained  no  actual  covenant  by  Lady  Sophie      in  re 

,  ■  ,  .     -,  T     1  DeRos' 

to  settle  her  after-acquired  property,  nor  any  agreement  by  her  Trust. 
with  reference  thereto,  except  such  as  was  comprised  in  the  recitals,  Hardwicke 
but  it  was  executed  by  her  as  well  as  by  Viscount  Boyston.  Wilmot. 

The  marriage  was  duly  solemnised  on  the  16th  of  February, 
1863 ;  and  during  the  continuance  of  the  coverture  Lady  Cowley 
appointed  further  shares  in  Lady  de  Bos'  estate  in  trust  for 
Viscountess  Boyston  (now  Countess  of  Hardwicke),  her  executors, 
administrators,  and  assigns,  "  for  her  separate  use,"  subject  to  her 
(Lady  Cowley's)  own  life  interest,  and  in  addition  to  the  one-fifth 
share  already  appointed. 

Lady  Cowley  died  on  the  21st  of  May,  1885,  and  the  question 
upon  this  summons  was  whether  these  further  shares  were  payable 
to  the  Countess  of  HardwicTce  upon  her  separate  receipt,  or  were 
bound  by  the  provisions  in  the  marriage  settlement  as  to  after- 
acquired  property,  and  were  consequently  payable  to  the  trustees 
of  that  instrument. 

Hastings,  Q.C.,  and  Nalder,  for  the  Countess  of  Hardwiche : — 

In  this  settlement  the  covenant  to  settle  after-acquired  pro- 
perty is  by  the  husband  alone  that  he  and  his  wife  respectively 
will  settle,  and  the  usual  agreement  is  omitted  in  the  operative 
part  of  the  deed.  This  covenant  cannot  relate  to  property  given 
to  the  wife  for  her  separate  use,  over  which  he  has  no  power,  and 
in  which  he  has  no  interest.  There  is  no  covenant  whatever  by 
the  wife,  nor  anything  to  bind  her  as  to  this  property,  and  the 
operative  part  of  the  deed  being  clear  the  recital  cannot  control 
it :  Dawes  v.  Tredwell  (1). 

They  were  then  stopped  by  the  Court. 

Farwell,  for  the  trustees  of  the  settlement : — 

First,  this  is  a  covenant  by  a  husband  that  he  and  his  wife  will 
settle,  and  it  is  contained  in  a  deed  which  was  executed  by  the 
wife.  It  accordingly  comes  within  the  principle  of  the  decision 
in  Lee  v.  Lee  (2),  that  a  covenant  by  ^.  in  a  deed  to  which  is 


ferred  to." 


55 


1885 


(1)  18  Ch.  D.  354. 


(2)  4  Ch.  D.  175. 
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a  party,  to  settle  B.'s  estate,  binds  B. ;  so  that,  as  was  said  by  the 
late  Master  of  the  Kolls  in  that  case  (1) :  "  Even  if  it  is  treated 
as  a  covenant  by  the  husband  alone,  yet  it  is  for  valuable  con- 
sideration and  with  the  assent  of  the  wife,  and  she  is  therefore 
bound." 

Secondly,  even  if  this  is  not  so,  there  is  such  an  ambiguity  in 
the  operative  part  of  the  deed  as  to  entitle  the  Court  to  look  at 
the  recitals,  and  one  of  them  is  of  an  agreement  in  terms  quite 
wide  enough  to  include  this  property. 

M.  G.  Davidson,  for  the  trustees  of  Lady  de  Bos. 
Hastings,  in  reply : — 

The  agreement  in  Lee  v.  Lee  (2)  was  not  in  general  terms,  but 
that  the  husband  should  settle  certain  property  specifically  de- 
scribed ;  and  it  was  upon  this  (which  distinguishes  that  case  from 
the  present)  that  that  decision  turned.  In  Young  v.  Smith  (3), 
where  the  settlement  contained  a  recital  of  an  agreement  that 
the  after-acquired  property  of  the  wife  should  be  settled,  and  the 
operative  part  was  a  covenant  by  the  husband  alone,  without  the 
usual  words  "  it  is  hereby  agreed,"  it  was  held  that  the  covenant 
was  not  controlled  by  the  recital,  and  was  not  binding  on  the 
wife.  Again,  in  Bamsden  v.  Smith  (4),  where  the  marriage  settle- 
ment contained  an  agreement  and  a  covenant  by  the  husband 
that  if  any  personal  property  should  devolve  to  or  vest  in  the 
wife,  the  husband  should  do  or  join  with  the  wife  in  doing  all 
acts  necessary  to  settle  it,  it  was  held  that  a  legacy  left  to  the 
wife  for  her  separate  use  did  not  come  within  the  covenant  and 
agreement ;  and  Kinder sley,  Y.C,  remarked  that  to  hold  that  it 
did  would  involve  the  absurd  consequence  that  "  you  would 
make  the  wife  bind  herself  by  covenant  or  by  agreement  that 
the  husband  shall  do  an  act  which  she  has  no  power  to  make 
him  do."  It  is  clear  that  in  this  case  the  trustees  could  not  sue 
the  wife  at  law  upon  this  covenant. 

[Kay,  J. : — Is  there  any  case  in  which  the  covenant  was  a 
covenant  by  the  husband  that  he  and  his  wife  shall  settle  ?] 

(1)  4  Ch.  D.  179.  (3)  Law  Kep.  1  Eq.  180. 

(2)  Ibid.  175.  (4)  2  Drew.  298. 
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Kane  v.  Kane  (1)  is  such  a  case,  but  there  the  covenant  ex- 
cluded such  estate  as  should  be  otherwise  settled  previously  to 
devolving,  and  there  it  was  held  that  a  legacy  given  to  the  wife 
for  her  separate  use  was  not  within  the  covenant.  In  the  present 
case  there  is  only  the  covenant  by  the  husband,  for  surely  the 
mere  fact  of  the  wife  having  executed  the  deed  cannot  bind  her 
as  to  the  separate  estate  if  there  is  nothing  else  to  do  so. 


KAY,  J. 

1885 

Til  re 
De  Ros' 
Trust, 

Hardwicke 

V. 

WiLMOT. 


Far  well  referred  to  In  re  Allnutt  (2). 


Kay,  J.  :— 

The  first  question  in  this  case  is  whether  the  personal  property 
which  came  to  the  wife  during  her  coverture  for  her  separate  use 
is  within  the  terms  of  the  covenant  to  settle  after-acquired  pro- 
perty contained  in  the  settlement.  Now  the  covenant  is  in  terms 
by  the  husband  alone,  and  it  is  not  accompanied  by  the  usual 
words  "  and  it  is  hereby  agreed  and  declared,"  which  would  make 
it  a  covenant  by  the  wife  also ;  but,  after  beginning  with  the 
words  "  and  in  further  pursuance  of  the  said  recited  arrangement 
and  agreement,"  the  husband  covenants  with  the  trustees  "  that 
in  case  any  sum  or  sums  of  money,  stocks  or  funds,  or  other  per- 
sonal estate  "  (with  certain  exceptions)  "  shall  at  any  time  or  times 
during  the  coverture  be  given  or  bequeathed  to  or  in  any  manner 
vest  in  Lady  Sophie  Wellesley  or  in  the  said  Viscount  Boyston  in 
her  right,  then  " — something  is  to  be  done.  I  pause  there  for  a 
moment  to  observe  that  the  words  "  shall  in  any  manner  vest  in  " 
the  wife  or  in  the  husband  in  her  right  are  wide  enough  to  in- 
clude personal  property  given  to  or  vested  in  the  wife  for  her 
separate  use;  for  there  is  a  distinction  between  vesting  in  the 
husband  in  her  right  and  vesting  in  her  alone,  and  unless  it  were 
given  to  her  for  her  separate  use  it  would  vest  in  him  in  her 
right.  The  rest  of  the  covenant  shews  what  is  to  be  done  in 
"  that  case,  and  so  often  as  the  same  shall  happen,"  and  this  is 
that  the  husband  and  the  wife  respectively  are  to  do  and  execute 
all  acts  and  deeds  necessary  for  properly  assuring  or  transferring 
such  property  unto  or  vesting  the  same  "  for  all  the  interest  of 
Lady  Sophie  or  of  Viscount  Boyston  as  her  husband  therein,"  in 
(1)  16  Ch.  D.  207.  (2)  22  Ch.  D.  275. 


86 


CHANCEKY  DIVISION.  [VOL.  XXXI. 


KAY,  J.    the  trustees  of  the  settlement.    Now  an  ambiguity  arises  from 
1885      the  circumstance  that  the  wife  does  not  join  in  the  covenant. 
In  re      She  does  not,  in  so  many  words,  covenant  that  she  will  do  this, 
Te^t^     but  the  husband  covenants  that  both  he,  if  he  has  any  interest, 
Hardwicke  and  she,  according  to  her  interest,  shall  settle ;  and  thus  there  is 
WiLMOT.         ambiguity  as  to  whether  the  covenant  of  the  husband  was  or 

  was  not  intended  to  refer  to  property  which  should  vest  in  the 

wife  during  the  coverture  for  her  separate  use.  And  if  there  be 
any  ambiguity,  then  I  am  entitled  to  look  back  at  the  recital  in 
the  settlement  as  to  what  was  arranged  and  agreed  upon  the 
treaty  for  the  intended  marriage. 

[His  Lordship  here  read  the  recital,  and  continued : — ] 
It  seems  to  me  that  that  recital  makes  it  impossible  to  doubt 
that  the  covenant  that  she  should  settle  refers  to  property  that 
might  come  to  her  for  her  separate  use  ;  so  that  if  she  does  not 
settle  it,  it  might  be  said  that  there  is  a  breach  of  covenant. 

Now  no  case  has  been  cited  to  me,  nor  am  I  aware  of  any,  in 
which  a  covenant  by  the  husband  in  terms  like  this,  that  the  wife 
as  well  as  himself  should  make  the  settlement,  has  been  held  not 
to  be  binding  on  the  wife. 

In  Young  v.  Smith  (1),  which  has  been  referred  to,  the  covenant 
was  by  the  husband  for  himself  and  his  heirs  that  if  at  any  time 
during  the  coverture  any  real  or  personal  estate  of  the  value  of 
£300  should  descend  or  devolve  to  or  vest  in  the  wife,  or  the 
husband  in  her  right,  then  the  husband  should  execute,  or  cause 
or  require  to  be  done  and  executed,  all  such  acts  as  should  be 
necessary  to  effect  the  settlement,  but  it  was  not  in  terms  that 
the  wife  should  make  the  assignment,  and  that  is  the  distinction 
between  Young  v.  Smith  and  the  present  case.  I  should  observe, 
before  parting  with  Young  v.  Smith,  that  there  the  covenant  was 
only  by  the  husband  for  acts  to  be  done  by  him,  or  such  acts  as 
he  should  cause  or  procure  to  be  done  (which  I  have  no  doubt 
means  only  the  acts  of  persons  who  were  bound  to  obey  his  order, 
like  trustees  for  him)  and  being  on  the  face  of  it  clearly  a  cove- 
nant that  he  would  assign  such  property  as  he  could  assign,  it 
could  not  possibly  refer  to  property  which  belonged  to  the  wife 
for  her  separate  use,  and  so  the  Master  of  the  Eolls,  according  to 
(1)  Law  Rep.  1  Eq.  180. 
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the  usual  rule  in  cases  where  there  is  no  ambiguity,  refused  to    KAY,  J. 
look  at  the  recital.  1885 

The  only  other  case  I  think  it  necessary  to  refer  to  now  is  re 
Daives  v.  Tredwell  (1).    There  the  decision  was  similar  to  that  in  V,f 
Young  v.  Smith  (2),  and  the  covenant  was  in  these  terms  :  "  It  is  Haedwicke 
hereby  agreed  and  declared,"  and  Daives  covenants,  that  if  at  any  wilmot. 

time  any  real  or  personal  property  should  descend,  or  devolve,  or   

vest  in  the  intended  wife,  or  the  husband  in  her  right,  to  the 
a,mount  of  £200,  then  and  in  such  case  the  husband  would 
immediately  thereupon  "  make,  do,  and  execute,  or  cause  and  pro- 
cure to  be  made,  done,  and  executed,  and  join  and  concur  in"  all 
conveyances,  and  so  on.  In  that  case,  again,  there  was  no  cove- 
nant that  the  wife  would  settle ;  and  the  distinction  which  the 
Master  of  the  Kolls  draws  in  that  case  is  this  (3)  :  "  Anything 
more  absurd  than  to  hold  it  a  covenant  by  all  of  them  could  not 
be  imagined.  Suppose  you  had  these  words,  *  Provided  always, 
and  it  is  hereby  agreed  and  declared  between  and  by  the  parties 
to  these  presents  that  the  said  A.  B.  shall  pay  £5000  to  the  said 
G.  D.  on  the  6th  of  January  next,'  it  would  be  absurd  to  say  that 
this  amounts  to  a  covenant  by  C.  D.,  the  recipient  of  the  money, 
that  A.  B.  shall  pay  him,  as  well  as  a  covenant  hj  A.  B.  that  he 
will  pay  him.  If,  therefore,  we  find  that  no  act  is  to  be  done 
except  by  one  of  the  parties,  these  words  only  amount  to  a  cove- 
nant by  that  one  party  with  the  others."  There  is  the  distinction. 
Here  I  find  an  act  is  to  be  done,  not  by  the  husband  only,  but 
by  the  wife,  and  that  act  seems  to  me  clearly  an  act  by  which 
she  is  to  settle  any  property  that  may  come  to  her  even  if  it  is 
limited  to  her  for  her  separate  use. 

I  illustrated  that  during  the  argument  in  this  way.  Suppose 
that  she  had  joined  in  this  covenant,  could  there  be  any  sort  of 
doubt  that  the  words  are  large  enough  to  include  property 
coming  to  her  for  her  separate  use  ?  Most  certainly  not.  Then 
the  only  reason  for  supposing  that  the  covenant  does  not  refer  to 
such  property,  is  that  she  does  not  in  terms  join  in  it.  But  when 
I  find  the  covenant  is  in  the  form  that  she  is  to  convey  or  assign, 
there  being  a  possible  ambiguity,  I  have  a  right  to  look  back  to 

(1)  18  Ch.  D.  354.  (2)  Law  Rep.  1  Eq.  180. 

(3)  18  Ch.  D.  359. 
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KAY,  J.    the  recital  to  see  what  was  really  intended,  and  looking  at  the- 
1885      whole  of  this  deed,  I  have  no  kind  of  doubt  that  the  intention  of 
In  re      the  parties  was  that  all  personal  property  above  the  stipulated 
^^Rus?     value  which  should  come  to  her  during  the  coverture,  even  though 
Hardwicke  it  should  come  to  her  for  her  separate  use,  was  to  be  settled  like 
WiLMOT     the  rest  of  the  property  comprised  in  the  deed. 
  Then  the  intention  of  all  parties,  and  the  meaning  of  this  cove- 
nant being,  as  I  understand  it,  that  the  lady  as  well  as  the 
intended  husband  should  execute  all  necessary  acts  and  deeds  for 
the  purpose  of  transferring  the  property  to  the  trustees,  what 
difference  is  there  between  this  case  and  Lee  v.  Lee  (1)  ?    In  Lee 
V.  Lee,  by  an  ante-nuptial  agreement,  Arthur  Lee  agreed  that  he 
would  settle  such  share  as  his  wife  might  take  in  certain  property, 
either  by  appointment,  or  in  default  of  appointment,  in  a  parti- 
cular way,  and  that  agreement  was  signed  by  all  parties  including 
the  wife.    This  settlement  which  I  have  before  me  is  executed  by 
the  wife.    She  is  a  party  to  an  instrument  upon  the  face  of  which 
I  can  read,  as  it  seems  to  me,  an  agreement  that  she  will  execute 
whatever  deed  may  be  necessary  in  order  to  assign  this  property 
to  the  trustees  on  the  trusts  of  the  settlement. 

Now,  why  should  not  that  be  binding  upon  her  ?  I  confess  I 
do  not  see,  and  it  seems  to  me  that  it  is.  It  is  very  plain  law 
that  if  you  can  find  that  which  amounts  to  an  agreement  within 
the  four  corners  of  a  deed,  it  is  as  binding  as  a  covenant  expressed 
in  the  most  apt  possible  words.  There  may  have  been  a  defect  of 
expression  in  the  mode  in  which  this  covenant  is  worded.  No- 
doubt  it  would  have  been  more  proper,  according  to  the  view 
which  I  take,  that  the  wife  should  in  terms  have  joined  in  the- 
covenant.  But  she  has  executed  a  deed  which  contains  a  cove- 
nant by  the  intended  husband  that  she  is  to  be  a  party  to  the- 
conveyance  actually  to  be  made,  and  if  the  case  rested  only  on 
that,  it  seems  to  me  that  she  ought  to  be  held  to  be  bound. 

But  any  kind  of  ambiguity  which  might  otherwise  exist  is,  I 
think,  removed  by  the  closing  words  of  this  covenant,  which 
amount  to  this,  that  both  the  husband  and  the  wife,  or  either  of 
them,  according  to  the  nature  of  the  property  to  be  settled,  shall 
be  a  trustee  thereof  until  the  settlement  is  made.    Now,  why  am 

(1)  4  Ch.  D.  175. 
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I  to  hold  that  binding  on  the  husband  only  ?    No  doubt  it  is  in    kay,  J. 
the  form  of  a  covenant  by  the  husband  that  it  shall  take  effect,  i885 
but,  as  I  said  before,  that  covenant  is  in  a  deed  executed  by  the 
wife,  the  purpose  and  intent  of  which  with  reference  to  this  ^^p^^s? 
particular  point  seems  to  me  very  clearly  to  be  to  effect  the  Hardwicke 
settlement  of  any  property  which  might  come  to  the  wife  for  her  -^yj^mot 

separate  use  if  it  came  to  her  during  the  coverture.  Accordingly,   

I  think  that  for  both  reasons  this  property  is  bound  by  the  deed, 
and  the  lady  is  bound  to  make  a  settlement  of  it  by  assigning  it 
to  the  trustees. 

I  cannot,  therefore,  order  it  to  be  paid  to  her,  but  I  will  make 
a  declaration  that  the  sum  mentioned  in  the  summons  is  subject 
to  the  trusts  of  the  settlement,  and  the  costs  of  all  parties  must 
come  out  of  the  fund. 

Solicitors:  Colhjer-Bristow,  Withers,  Bussell  &  Sill ;  Ellis  & 
Ellis  ;  Davidson,  Burcli  &  Co, 

W.  W.  K. 
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In  re  MOSS. 
LEVY  V.  SEWILL. 

[1882    M.  1253.] 

Mortgagor  and  Mortgagee — Payment  off  of  Mortgage — Interest  in  Lieu  of  Notice 
— Order  for  Payment  out  of  Fund  in  Court — Delay  in  Completion  of  Order. 

One  of  the  beneficiaries  under  a  will  mortgaged  her  interest  in  the 
testator's  estate.  She  gave  the  mortgagees  six  months'  notice  to  pay  off 
the  mortgage  on  the  1st  of  July,  1885,  and  on  the  20th  of  May,  1885,  an 
order  was  made  in  an  action  to  administer  the  estate,  on  the  application  of 
the  beneficiaries  and  in  the  presence  of  the  mortgagees,  which  directed 
(inter  alia)  payment  to  the  mortgagees,  out  of  funds  in  Court  standing  to 
the  credit  of  the  mortgagor,  of  the  mortgage  debt,  with  interest  up  to  the 
1st  of  July,  1885.  Owing  to  delay  in  the  completion  of  the  order  the 
payment  could  not  be  made  on  the  1st  of  July,  and  on  the  2nd  of  July  the 
mortgagees  took  out  a  summons,  claiming  six  months'  additional  interest  in 
lieu  of  a  fresh  six  months'  notice  to  pay  off  the  mortgage.  On  the  20th  of 
July  the  order  was  completed,  and  on  the  21st  of  July  the  mortgagees  took 
the  sum  mentioned  in  the  order  out  of  Court : — 

Held,  that  the  mortgagees  were  only  entitled  to  additional  interest  from 
the  1st  to  the  21st  of  July,  on  the  ground  that,  by  accepting  the  order, 
they  assented  to  payment  out  of  the  fund  in  Court  subject  to  all  the 
contingencies  to  which  the  completion  of  the  order  might  be  subject. 

Summons  by  mortgagees  raising  questions  as  to  the  amount 
of  interest  which  they  were  entitled  to  receive  on  the  redemption 
of  their  mortgage.  • 

The  action  was  brought  for  the  administration  of  the  estate  of 
Barnett  Moss  deceased.  Under  his  will  Mrs.  Curtis,  the  wife  of 
L,  B.  Curtis,  was  entitled  in  reversion,  subject  to  a  life  estate 
given  by  the  will  to  her  mother,  Mrs.  Campbell,  to  one  sixth  share 
of  a  sum  of  £3000  bequeathed  by  the  will,  and  also  to  one-sixth 
share  of  one-sixth  of  the  residuary  estate  of  the  testator. 

On  the  9th  of  November,  1880,  Mr.  and  Mrs.  Curtis  executed 
a  mortgage  of  her  interest  under  the  will  to  Messrs.  Brown  & 
Moor,  to  secure  the  repayment  of  an  advance  of  £1100.  The 
mortgage  deed  provided  for  the  payment  of  interest  at  the  rate 
of  7  per  cent,  per  annum,  half-yearly,  on  the  9th  of  May  and  the 
9th  of  November,  but  there  was  a  covenant  by  the  mortgagees 
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that  they  would  accept  interest  at  the  rate  of  6  per  cent.,  in  case  rEAESON,J. 
the  half-yearly  interest  should  be  paid  on  the  day  appointed  or  1885 
within  twenty  days  thereafter.    There  was  also  a  proviso  that      in  re 
nothing  in  the  deed  contained  should  deprive  the  mortgagees  '^oss. 
of  the  benefit  of  the  rule  of  Equity  entitling  a  mortgagee  to  notice  v. 
or  additional  interest  on  being  paid  off.  Sewill. 

The  administration  action  was  commenced  in  1882.  Mrs. 
Cmnphell,  the  tenant  for  life,  died  in  November,  1884.  On  the 
31st  of  December,  1884,  a  letter  was  written  by  the  mortgagors' 
solicitor  to  the  mortgagees,  which  was  afterwards  held  by  Mr. 
Justice  Pearson  in  Chambers  to  be  a  valid  notice  to  pay  off  the 
mortgage  on  the  1st  of  July,  1885.  No  interest  had  been  paid 
by  the  mortgagors  since  the  9th  of  May,  1884.  The  action  was 
heard  on  further  consideration  on  the  14th  of  January,  1885,  and, 
in  pursuance  of  the  order  then  made,  certain  funds  in  Court  were 
carried  over  to  the  credit  of  the  legacy  of  £3000  bequeathed  for 
Mrs.  Camphell  and  her  children,  and  certain  other  funds  were 
carried  over  to  the  credit  of  the  one-sixth  share  in  the  testator's 
residuary  estate  bequeathed  for  Mrs.  Ca7n^hell  and  her  children. 
On  the  20th  of  May,  1885,  upon  the  application  of  Mr.  and  Mrs. 
Curtis  and  the  other  persons  beneficially  entitled  to  the  £3000 
and  the  one-sixth  of  the  residue,  an  order  was  made  in  Chambers, 
directing"  (inter  alia)  payment  to  Brown  and  Moor,  out  of  Mrs. 
Curtis's  share  in  the  funds  in  Court,  of  the  sum  of  £1179  Is.  Id, 
due  to  them  on  their  mortgage  for  principal  and  interest  up  to 
the  1st  of  July,  1885.  Upon  the  hearing  of  this  application 
Brown  and  Moor  were  represented  by  their  solicitors,  and  they 
did  not  appeal  against  the  order.  The  £79  Is.  Id.  represented 
interest  on  the  £1100  at  7  per  cent,  per  annum  from  the  9th  of 
May  to  the  9th  of  November,  1884,  and  at  6  per  cent,  from  the 
9th  of  November,  1884  to  the  1st  of  July,  1885.  The  date  of  the 
1st  of  July,  1885,  was  fixed,  because  it  was  supposed  that  the 
order  would  be  completed  before  then,  so  that  the  payment  could 
be  made  to  the  mortgagees  on  that  day.  Some  delay  took  place 
in  the  completion  of  the  order,  and  the  payment  was  not  made  to 
the  mortgagees  on  the  1st  of  July.  On  the  2nd  of  July  the 
mortgagees  took  out  the  present  summons,  asking  that,  instead 
of  their  being  paid  £1179  Is.  Id.  for  principal  and  interest,  as 
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Levy 

V. 

Sewill. 


provided  by  the  order  of  the  20th  of  May,  1885,  they  might  be- 
paid  £1100  principal  money  and  interest  thereon  at  the  rate  of 
7  per  cent,  per  annum  from  the  9  th  of  May,  1884,  to  the  9th  of 
May,  1885,  and  from  that  date  at  the  rate  of  6  per  cent,  per 
annum  to  the  actual  day  of  payment,  and  six  months'  interest  at 
the  same  rate  in  lieu  of  notice.  The  order  was  completed  on  the- 
20th  of  July,  and  on  the  21st  of  July  the  mortgagees  took  the 
£1179  Is.  m  out  of  Court. 

CooJcson,  Q.C.,  for  the  summons : — 

The  mortgagees  are  entitled  to  interest  at  the  rate  asked  by 
the  summons.  The  mortgagors  are  not  entitled  to  the  reduction 
to  6  per  cent,  for  the  half-year  ending  the  9th  of  May,  1885,  the 
payment  of  interest  not  having  been  made  punctually. 

Inasmuch  as  the  payment  out  of  the  fund  in  Court  could  not, 
owing  to  the  delay  in  the  completion  of  the  order,  be  made  in 
time,  in  accordance  with  the  notice  to  pay  off  the  mortgage,  the 
mortgagees  are,  according  to  the  ordinary  rule,  entitled  to  a 
further  six  months'  interest  in  lieu  of  notice  :  Bishop  v.  Church  (1). 

Bramwell  Davis,  for  the  mortgagors : — 

The  mortgagees  have  come  in  and  consented  to  the  jurisdiction 
of  the  Court ;  the  Court  is  administering  the  mortgagors'  share^ 
and  has  seisin  of  the  whole  matter.  By  thus  coming  in  and 
proving  the  amount  due  to  them  the  mortgagees  have  consented 
to  accept  payment  whenever  the  Court  will  give  it  to  them: 
Fisher  on  Mortgages  (2)  ;  Mat  son  v.  Swift  (3). 

[Peaeson,  J. : — In  that  case  the  mortgage  debt  was  due  from 
the  estate  which  the  Court  was  administering ;  here  the  debt  is 
not  the  debt  of  the  testator,  but  of  one  of  the  beneficiaries  under 
the  will,  and  the  Court  has  no  jurisdiction  over  the  mortgagees.] 

Their  submission  to  the  jurisdiction  makes  the  case  analogous. 
And  their  proving  their  debt  was  equivalent  to  a  demand  for 
payment,  and  prevents  their  claiming  six  months'  interest :  Dai/ 
V.  Bai/  (4).    They  are  only  entitled  to  additional  interest  down 


(1)  2  Ves.  Sen.  371,  372. 

(2)  4tli  Ed.  p.  734. 


(3)  5  Jur.  645. 

(4)  31  Beav.  270. 
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to  the  day  of  payment,  even  if,  after  taking  the  money  out  of  PEARSON,  J. 
•Court,  they  can  claim  that.  1885 

[Peaeson,  J. : — This  summons  was  taken  out  before  they 
received  the  money  out  of  Court.] 

They  cannot  be  entitled  now  to  interest  at  the  higher  rate 
after  the  order  of  the  20th  of  May,  from  which  they  did  not 
appeal. 

[Peaeson,  J. : — I  think  that  is  so.] 
Coohson,  in  reply  : — 

Bay  V.  Bay  (1)  does  not  apply.  There  the  mortgagee  had  con- 
sented to  a  sale  of  the  mortgaged  property  in  a  suit  to  administer 
the  mortgagor's  estate.  Here  we  only  assented  to  being  paid  on 
the  1st  of  July.  We  did  not  apply  for  the  order  of  the  20th  of 
May ;  we  could  not  help  ourselves.  The  rule  is  clear  that,  if  the 
mortgage  money  is  not  paid  on  the  expiration  of  the  notice,  the 
mortgagee  is  entitled  to  a  further  six  months'  notice  or  to 
interest  in  lieu  of  notice :  Bartlett  v.  FranMin  (2). 


Peaeson,  J.  (after  stating  the  facts,  continued)  : — 

The  order  of  the  20th  of  May  was  made  in  the  presence  of  both 
parties.  It  was  then  assumed  that  the  division  of  the  estate 
would  be  completed  by  the  1st  of  July,  and  on  that  footing  the 
interest  was  assessed  at  £79  Is.  Id.,  and  the  sum  of  £1179  Is.  Id. 
was  ordered  to  be  paid  to  the  mortgagees  on  the  1st  of  July,  as 
being  the  amount  of  principal  and  interest  which  it  was  assumed 
would  be  due  to  them  at  that  date.  It  turned  out  that  the  order 
could  not  be  carried  through  by  that  day,  and  consequently  the 
payment  could  not  be  made  till  the  21st  of  July,  on  which  day 
the  mortgagees  took  the  £1179  Is.  Id.  out  of  Court.  Under 
these  circumstances  two  points  are  now  raised:  (1)  that  the 
mortgagees  are  entitled  to  interest  at  the  rate  of  7  per  cent,  for 
the  half-year  ending  the  9th  of  May,  1885 ;  (2)  that  they  are 
entitled  to  an  additional  six  months'  interest  in  lieu  of  a  fresh 
notice  to  pay  them  off.  On  the  first  point  I  have  already 
expressed  my  opinion  that  the  mortgagees  have  agreed  to  accept 
(1)  31  Beav.  270.  (2)  15  W.  R.  1077. 


94 


CHANCEEY  DIVISION.  [VOL.  XXXI. 


PEARSON,J  interest  at  the  rate  of  6  per  cent,  for  the  six  months  ending  the 

1885  9th  of  May,  1885,  and  the  order  was  drawn  up  accordingly,  and 

re  they  cannot  now  be  heard  to  insist  on  interest  at  the  rate  of  7  per 

Moss,  (^Qi(xi.    To  that  opinion  I  adhere. 

Levy  _      .                         .      .     ,  , 

V.  As  to  the  second  point,  the  contention  is  that  the  mortgagees 

Sewill.     g^gj-ee^  iq  accept  payment  on  the  1st  of  July,  and  that,  as  the 

money  was  not  paid  to  them,  they  are  entitled  to  a  fresh  six 

months'  notice,  or  to  six  months'  interest  in  lieu  of  notice.  No 

doubt  that  is  the  ordinary  rule  when  a  mortgagor  gives  notice 

to  pay  off  the  mortgage,  and  he  does  not  make  the  payment  on 

the  appointed  day.    And  the  principle  of  the  rule  is  this,  that,  if 

the  mortgagor  fails  to  make  the  payment  on  the  appointed  day, 

there  is  no  constat  when  the  mortgagee  will  get  his  money,  and  he 

will  be  unable  to  make  any  arrangement  for  its  investment.  I 

do  not  think  that  the  principle  has  any  application  to  a  case 

where  a  mortgagee  has  been  a  party  to  an  order  for  the  payment 

of  his  debt  out  of  a  fund  in  Court.    In  such  a  case  he  knows 

that  he  will  be  paid  as  soon  as  the  order  is  completed,  and,  if  I 

were  to  accede  to  the  argument  which  has  been  addressed  to  me, 

it  would  follow  in  every  case  that  if,  through  any  mistake  in  the 

office,  a  delay  of  a  single  day  should  occur  in  the  completion  of 

the  order,  the  mortgagee  would  be  entitled  to  a  fresh  six  months' 

notice  or  to  six  months'  interest.    I  think  that  by  accepting  the 

order  the  mortgagees  assented  to  the  payment  of  the  mortgage 

debt  out  of  the  fund  in  Court  subject  to  all  the  contingencies  to 

which  the  completion  of  the  order  might  be  subject,  and  that 

they  are  only  entitled  to  additional  interest  at  6  per  cent,  up  to 

the  actual  day  of  payment. 

Solicitors  :  Brown  &  Woolnough ;  W.  B,  Styer. 

W.  L.  C. 
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Oct.  27 ; 

Inheritance — Descent  ex  parte  maternd  or  ex  parte  paternd — Marriage  Settle-      Nov.  4. 
ment — Construction — Ultimate  Limitation  to  right  Heirs  of  Wife's  deceased 
Mother — Inheritance  Act  (3  &  4  Will.  4,  c.  106),  s.  4  \_Bevised  Ed.  Statutes, 
vol.  vii.j  p.  621]. 

Sect.  4  of  the  Inheritance  Act  (3  &  4  Will.  4,  c.  106)  is  not  merely  de- 
claratory of  tlie  old  law ;  it  introduces  a  new  rule  as  to  the  tracing  of  the 
descent  in  the  case  of  a  limitation  to  the  heirs  general  of  a  deceased 
person. 

By  a  marriage  settlement  executed  in  1810,  real  estate  of  the  wife  was 
limited  to  the  use  of  the  husband  for  life,  remainder  to  the  use  of  the  wife 
for  life,  and,  after  limitations  in  favour  of  the  issue  of  the  marriage,  the 
ultimate  limitation  was  "  to  the  use  of  the  right  heirs  of  J.  W.,  deceased 
(the  mother  of  the  wife),  for  ever."  At  the  date  of  the  settlement  the  wife 
was  seised  of  part  of  the  real  estate  as  the  heiress-at-law  of  her  deceased 
mother,  and  of  the  other  part  as  one  of  the  co-heiresses  of  her  deceased 
maternal  great  uncle.  The  wife  died  in  1846 ;  the  husband  died  in  1871. 
The  limitations  in  favour  of  the  issue  all  failed  on  the  death  in  1880  of  the 
surviving  son  of  the  marriage  : — 

Held,  that,  if  under  the  ultimate  limitation  the  wife  took  the  estate  as 
a  purchaser,  Mandeville's  Case  (1)  did  not  apply,  and  that  the  descent  from 
her  would  be  traced  in  the  ordinary  way,  and  not  ex  parte  maternd. 

But  held,  that,  under  the  ultimate  limitation,  the  wife  took  the  estate  as 
part  of  the  old  estate  which  she  had  before  the  marriage,  and  that  the 
descent  was  not  broken  by  the  settlement. 

By  the  settlement,  dated  the  18th  of  August,  1810,  and  made  on 
the  marriage  of  Benjamin  Maddoch  and  Jane  his  wife,  then  Jane 
Walker,  spinster,  certain  real  estate  of  the  wife  was  limited  to  the 
use  of  the  husband  for  his  life,  with  remainder  to  the  use  of  the 
wife  for  her  life,  with  remainder  to  the  use  of  the  children  of  the 
marriage,  with  an  ultimate  remainder  "  to  the  use  of  the  right 
heirs  of  the  said  Jane  Walker,  deceased  (mother  of  the  said  Jane 
Walker  party  hereto),  for  ever."  At  the  date  of  the  settlement 
Jane  Walker,  the  daughter,  was  the  heiress-at-law  of  Jane  Walker 
the  mother. 

Part  of  the  real  estate  comprised  in  the  settlement  had  de- 
(1)  Co.  Litt.  26  b. 
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PEAKSON,J.  scended  on  the  settlor  as  heiress-at-law  of  lier  mother,  who  died 
1885       in  1798,  and  who  at  the  time  of  her  death  was  entitled  thereto  in 
Moore     fee  as  purchaser.  The  remainder  of  the  real  estate  had  descended 
SiMKiN  settlor  as  one  of  the  two  co-heiresses-at-law  of  her  maternal 

  great  uncle,  Thomas  Cooper,  who  at  the  time  of  his  death  was 

entitled  thereto  in  fee  as  purchaser. 

Jane  Maddoch  died  in  1846,  and  Benjamin  Maddoch  died  in 
December,  1871.  The  intermediate  limitations  of  the  settlement 
failed  on  the  death  in  January,  1880,  of  the  last  surviving  son  of 
the  marriage  intestate  and  unmarried.  The  question  in  this 
action  was,  who  was  entitled  under  the  ultimate  limitation.  The 
Plaintiff  alleged  that  he  was  the  heir-at-law  of  Jane  Walker,  the 
mother  of  the  settlor,  and  also  the  heir-at-law  of  Thomas  Cooper, 
and  as  such  claimed  to  be  entitled  to  the  two  properties  respec- 
tively. The  Defendants  were  the  trustees  of  the  settlement, 
and  the  heir-at-law  of  the  son.  The  trustees  were  appointed  by 
the  Court  to  represent  the  heir  ex  parte  paterna  of  Jane  Maddoch. 

CozensSardy,  Q.O.,'and  Northmore  Lawrence,  for  the  Plaintiff: — 

A  limitation  to  the  right  heirs  of  a  deceased  person  gives  an 
estate  in  fee  to  the  person  who  answers  the  description  of  heir  at 
the  time  of  the  execution  of  the  deed.  The  wife,  therefore,  took 
as  purchaser  an  estate  in  fee  in  reversion,  but  the  estate  would 
devolve  on  her  heirs  ex  parte  maternd,  just  as  if  she  had  taken 
by  descent  instead  of  by  purchase.  Her  son  took  from  her  by 
descent,  and  on  his  death  the  descent  must  be  traced  from  his 
mother,  as  if  she  had  taken  by  descent :  Williams  on  Keal  Pro- 
perty (1) ;  Fearne  on  Contingent  Eemainders  (2) ;  Mandevilles 
Case  (3)  ;  Elphinstone  on  the  Interpretation  of  Deeds  (4).  If  the 
deed  had  been  executed  since  the  Inheritance  Act,  3  &  4  Will.  4, 
c.  106,  there  could  have  been  no  doubt,  for  sect.  4  of  that  Act 
provides  that  "  when  any  person  shall  have  acquired  any  land  by 
purchase  under  a  limitation  to  the  heirs,  or  to  the  heirs  of  the 
body,  of  any  of  his  ancestors  "  contained  in  a  deed  executed  after 
the  31st  of  December,  1833,  "  such  land  shall  descend,  and  the 
descent  thereof  shall  be  traced,  as  if  the  ancestor  named  in  such 

;  (1)  15th  Ed.  pp.  313-315.  (3)  Co.  Litt.  26  b. 

;  (2)  loth  Ed.  pp.  80,  82.  (4)  Page  228,  r.  68. 
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limitation  had  been  the  purchaser  of  such  land."  That,  however,  peaeson,J. 
is  only  declaratory  of  the  old  law.  1885 

If  this  view  of  the  effect  of  the  ultimate  limitation  is  wrong,  it  mooke 
may  be  said  that  the  ultimate  remainder  to  the  wife  was  part  of  g^J^j^, 

her  old  estate, — that  it  was  a  reversion  remaining  in  her,  subject   

to  the  prior  limitations  of  the  settlement,  and,  consequently,  that 
the  descent  is  not  broken,  but  must  still  be  traced  ex  farte 
maternd:  Cholmondeley  v.  Clinton  (1). 

The  practical  result  will,  it  is  believed,  be  the  same  to  the 
Plaintiff,  but,  with  regard  to  that  part  of  the  estate  which  de- 
scended on  Jane  MaddocJc  from  her  uncle,  the  Plaintiff  will  have 
difficulty  in  tracing  his  heirship.  Therefore,  it  would  be  better 
for  him  to  have  the  former  construction  adopted. 

B.  F.  Norton,  for  Jane  Maddoch's  heir  ex  parte  paternd  : — 

If  Jane  Maddoch  took  as  a  purchaser  under  the  ultimate  limi- 
tation of  the  settlement,  still  there  is  no  authority  for  saying  that 
the  descent  from  her  is  to  be  traced  ex  parte  maternd,  Mande- 
ville's  Case  (2),  and  the  other  authorities  cited,  relate  to  a  limita- 
tion to  the  heirs  of  the  body  of  a  deceased  person.  There  it  was 
held  that  there  was  a  quasi  estate  tail ;  that,  though  the  person 
who  answered  the  description  of  heir  of  the  body  took  as  a  pur- 
chaser,  the  descent  was  to  be  traced  as  if  he  had  taken  as  heir  of 
the  body  of  the  person  named.  That  has  no  application  to  a 
limitation  to  the  heirs  general  of  a  deceased  person.  There  is 
no  authority  before  the  Inheritance  Act  for  applying  the  rule  to 
such  a  case. 

On  the  other  point — that  the  descent  is  not  broken  by  the 
settlement — I  admit  that  the  authorities  are  against  me :  Rey- 
wood  V.  Heyivood  (3). 

L.  Byland,  for  the  heir  of  the  deceased  son. 

Cozens-Eardy,  in  reply : — 

It  would  be  strange  if  the  rule  in  Mandeville's  Case  could  be 
altered  by  the  addition  of  the  words  "  of  the  body  "  to  the  word 

(1)  2  J.  &  W.  1.  (2)  Co.  Litt.  26  b. 

(3)  13  W.  R.  514. 
Vol.  XXXI.  H  1 
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PBARSON,J.    heirs."     The  principle  of  the  rule  applies  to  a  limitation  in 
1885       fee  equally  with  a  limitation  in  fee  tail.    Sect.  4  of  the  Inheri- 
MooBE     tance  Act  puts  the  law  as  to  estates  in  fee  and  estates  in  fee  tail 
SiaiKiN  same  footing,  and  it  is  really  declaratory  of  the  old  law. 

  But,  if  necessary,  the  Plaintiff  relies  on  the  other  view — that 

the  ultimate  limitation  is  part  of  Jane  MaddocJcs  old  estate,  and 
that  the  descent  is  not  broken. 

Nov.  4.  Peaeson,  J. : — 

The  question  in  this  case  arises  upon  the  construction  of  the 
marriage  settlement  of  Mr.  and  Mrs.  Maddock,  which  was  executed 
in  1810.  [His  Lordship  stated  the  facts  and  continued : — ]  It 
is  admitted  that  on  the  death  of  the  son  in  1880  the  ultimate 
limitation  of  the  settlement  took  effect,  and  the  question  is,  in 
what  way  it  took  effect  ?  It  seems  to  me  that  no  one  reading  the 
settlement  could  have  much  doubt  about  the  construction.  The 
natural  construction  would  be  that,  as  Mrs.  Maddock  (the  settlor) 
was  the  only  child  of  her  deceased  mother,  she  took  under  the 
ultimate  limitation  such  part  of  her  former  estate  as  was  not 
disposed  of  by  the  former  limitations  of  the  settlement.  That 
part  of  her  old  estate  which  was  not  disposed  of  remained  in  her, 
or  was  limited  to  her  again,  so  as  not  to  break  the  descent.  She 
took  it  as  part  of  her  old  estate.  Her  heir-at-law  has  discovered 
that,  if  she  took  the  ultimate  remainder  in  that  way,  he  may  have 
some  difficulty  in  making  out  his  title  to  that  part  of  the  property 
which  came  to  her  as  one  of  the  co-heiresses  of  her  uncle.  He 
believes  that  he  shall  be  able  to  do  so,  but  it  may  put  him  to  some 
trouble  and  expense,  and  he  is  therefore  desirous,  if  possible,  of 
obtaining  the  property  by  a  short  cut.  The  ingenuity  of  counsel 
has  come  to  his  assistance,  and  it  has  been  suggested  that  the 
proper  construction  of  the  ultimate  limitation  is,  not  to  continue 
in  Mrs.  Maddock  so  much  of  her  old  estate  as  she  did  not  part  with 
under  the  prior  limitations  of  the  settlement,  but  that  the  rule 
which  was  acted  upon  in  Mandeville's  Case  (1)  comes  into  opera- 
tion, and  that,  although  Mrs.  Maddock  took  by  purchase,  as  being 
the  right  heir  of  her  mother,  the  descent  is  to  be  traced  from  her 
ex  parte  materna,  just  as  if  she  had  taken  by  descent  and  not 

(1)  Co.  Litt.  26  b. 
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by  purchase.   In  Mandevilles  Case  (1),  "  John  Be  Mandeville  by  bis  PEAESON,J. 
wife  Boherge  had  issue  Robert  and  Maude.    Michael  de  Morevill  1885 
gave  certaine  lands  to  Boherge  and  to  the  heires  of  John  Mande-  Moore 
mile  her  late  husband  on  her  body  begotten,  and  it  was  adjudged  j^jjJJ^u^. 

that  Boherge  had  an  estate  but  for  life,  and  the  fee  taile  vested  in   

Bohert  (heires  of  the  body  of  his  father  being  a  good  name  of 
purchase),  and  that  when  he  dyed  without  issue,  Mawde  the 
daughter  was  tenant  in  taile  as  heire  of  the  body  of  her  father, 
2oerformam  doni. ,  .  ,  And  yet  in  truth  the  land  did  not  descend 
unto  her  from  Bohert,  but  because  she  could  have  no  other  writ  it 
was  adjudged  to  be  good.  In  which  case  it  is  to  be  observed,  that, 
albeit  Bohert  being  heire  took  an  estate  taile  by  purchase,  and  the 
daughter  was  no  heire  of  his  body  at  the  time  of  the  gift,  yet  she 
recovered  the  land  jper  formam  doni,  by  the  name  of  heire  of  the 
body  of  her  father,  which  notwithstanding  her  brother  was,  and 
he  was  capable  at  the  time  of  the  gift ;  and  therefore  when  the 
gift  was  made  she  tooke  nothing  but  in  expectancy,  when  she 
became  heire  per  formam  doni'' 

That  case  was  very  fully  discussed  by  Kindersley,  Y.C,  in 
Wright  v.  Vernon  (2),  and  in  the  course  of  his  judgment  he 
said  (3)  :  "  I  do  not  purpose  to  discuss  the  merits  of  the  original 
decision,  though  perhaps  it  might  not  be  very  difficult  to  shew 
that  the  exigency  of  the  statute  De  Bonis,  which  peremptorily 
directed  that  the  will  of  the  donor  should  always  for  the  future 
be  observed,  left  no  alternative  but  to  decide  Mandevilles  Case  as 
it  was  decided ;  inasmuch  as,  when  the  estate  was  limited  to  the 
heirs  special  of  a  particular  ancestor,  without  any  estate  of  free- 
hold limited  to  the  ancestor  himself  (either  expressly  or  by  im- 
plication), it  was  impossible  to  effectuate  that  expressed  will  of 
the  donor,  and  to  make  the  estate  pass  through  the  whole  series  of 
the  special  heirs  designated,  except  by  regarding  the  limitation 
as  if  it  were  an  estate  tail  which  had  originally  vested  in,  and 
had  descended  from,  the  ancestor  himself ;  and  yet  the  first  taker 
must  take  as  purchaser,  because  no  estate  did  in  fact  vest  in 
or  descend  from  the  ancestor.  Obedience  to  the  positive  injunc- 
tion of  the  statute  Be  Bonis  appears  to  have  necessitated  the 

(1)  Co.  Litt.  26  b.  (2)  2  Drew.  439. 

(3)  2  Drew.  455. 

H2  1 
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PEARSON,J.  creation  of  this  anomalous  kind  of  entail,  which  Lord  Hale  fitly 
1885       terms  a  quasi  entail,  partaking  of  the  opposite  qualities  of  pur- 
.  Moore     chase  and  descent."    Then  he  said  that  Mandevilles  Case  (1)  had 
SiMKiN     t)een  recognised  as  law  and  followed  for  at  least  five  centuries, 

  and  he  declined  to  depart  from  it.  But  Mandevilles  Case  and  the 

statute  Be  Bonis  related  to  an  estate  limited  to  special  heirs,  and 
not  to  an  ordinary  estate  in  fee,  and  you  cannot  by  any  process  of 
reasoning  apply  the  rule  there  laid  down  to  an  ordinary  case 
in  which  the  limitation  is,  not  to  heirs  special,  but  to  heirs 
general.  I  hold,  therefore,  that  under  the  ultimate  limitation  of 
the  settlement,  Mrs.  Maddoclc  took  the  estate  as  part  of  the  old 
estate  to  which  she  was  entitled  previously  to  the  marriage. 

Solicitors :  C.  J.  Mander ;  George  Cheesman,  agent  for  Miles  & 
Co.,  Leicester ;  Le  Brasseur  &  OaTdey,  agents  for  Stone,  King,  & 
Co.,  Bath, 

W.  L.  C. 


PEARSON,J.  KAMSKILL  v.  EDWAKDS. 

1885 

[1881    K.  523.] 

[. 

Sureties — Contribution — Directors — Breach  of  Trust — Discharge  in  Bankruptcy 
— Liability  of  Executor — Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71), 
ss.  31,  49. 

The  directors  of  a  company  advanced  moneys  of  the  company  upon  an 
unauthorized  security,  and  two  sums  of  £600  and  £400  so  lent  were  lost. 
The  £600  formed  part  of  a  loan  of  £800,  and  the  £400  formed  part  of  a 
loan  of  £1000,  which  was  granted  by  the  board  of  directors,  and  of  which 
£400  was  actually  advanced  and  repaid,  and  a  second  £400  was  advanced 
and  not  repaid.  In  an  action  by  the  company  against  one  of  the  directors- 
who  had  taken  part  in  granting  the  loans,  he  was  held  liable  to  pay 
the  two  sums  of  £600  and  £400  to  the  company,  and,  having  paid  them^ 
he  sued  three  of  his  co-directors  for  contribution. 

One  of  the  Defendants  was  not  present  at  the  meeting  at  which  the  loan 
of  £800  was  granted,  and  at  which  a  cheque  for  the  £800  was  drawn,  but 
he  was  present  at  a  subsequent  meeting  at  which  the  minutes  of  the 
former  meeting  were  read  and  confirmed.  The  £800  had  been  already  paid 
to  the  borrower  : — 

Held,  that,  whether  the  Defendant  would  or  would  not  have  been  liable 


(1)  Co.  Litt.  26  b. 
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to  the  company,  tliere  was  no  equity  to  compel  him  to  contribute  to  the  PEARSON, J . 
Plaintiff  in  respect  of  the  £600.  1885 

The  same  Defendant  was  present  at  the  meeting  at  which  the  loan  of 
£1000  was  granted,  when  he  protested  strongly  against  it.    He  was  present  Ramskill 
at  a  subsequent  meeting  at  which  the  minutes  of  the  first  meeting  were  read  Edwards. 

and  confirmed,  and  he  then  signed  a  cheque  which  was  drawn  for  the  first   

£400 :— 

Held^  that  by  signing  the  cheque  he  had  adopted  the  whole  loan  of  £1000, 
and  that  he  was  therefore  liable  to  contribute  in  respect  of  the  second  £400 
which  was  lost. 

Another  Defendant  filed  a  liquidation  petition  under  the  Bankruptcy 
Act,  1869,  and  had  obtained  a  discharge  from  his  creditors  before  the  action 
was  brought  by  the  company  against  the  Plaintiff : — • 

Held,  that  this  Defendant's  liability  to  contribute  was  a  liability 

incurred  by  means  of  a  breach  of  trust "  within  the  meaning  of  sect.  49  of 
the  Act,  and  that  the  Defendant  was  not  released  from  it  by  the  discharge. 

The  third  Defendant  died  after  the  commencement  of  the  action,  and 
his  administrator  was  then  made  a  Defendant : — 

Held,  that  the  liability  to  contribute  survived  against  the  Defendant's 
estate. 

Teial  of  action. 

The  action  was  brought  by  Dr.  /.  S.  BamsMll,  who  was 
formerly  a  director  of  the  Imperial  Union  Accident  Assurance  Com- 
loamj,  against  Richard  Passmore  Edwards,  and  /.  H.EvenSy  formerly 
-co-directors  with  the  Plaintiff,  Arthur  Long,  the  administrator 
of  George  Long,  another  co-director,  who  had  died  since  the  issue 
of  the  writ,  and  J.  Simpson,  N.  Gibhs,  and  J.  Smith,  three  other 
co-directors  of  the  Plaintiff,  who  were  insolvent  and  did  not 
appear  at  the  trial,  claiming  contribution  from  the  Defendants  in 
respect  of  a  sum  of  £1300,  which  the  Plaintiff  had  been  compelled 
to  pay  under  a  judgment  which  the  company  had  recovered 
against  him  on  the  25th  of  November,  1880,  in  an  action  brought 
by  the  company  against  him. 

The  company  was  incorporated  on  the  15th  of  December,  1875. 
Clause  55  of  the  articles  of  association  nominated  six  persons  as 
the  first  directors  of  the  company,  of  whom  three  were  Evens, 
•George  Long,  and  Ramskill. 

By  clause  65  "  Every  director,  auditor,  managing  director,  and 
other  officer  shall  be  indemnified  by  the  company  from  all  losses 
and  expenses  incurred  in  and  about  the  discharge  of  his  respec- 
tive duties,  except  such  as  happen  from  his  own  wilful  acts, 
neglects  and  defaults." 
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PEARSONjJ.     By  clause  67  "  No  director  or  officer  shall  be  liable  for  any 
1885       other  director  or  officer,  or  for  joining  in  any  receipt  or  other 
Ramskill    act  for  conformity,  or  for  any  loss  or  expenses  happening  to  the 
Edwaeds    company  by  the  insufficiency  or  deficiency  of  title  to  any  pro- 
  perty  acquired  by  order  of  the  board  for  or  on  behalf  of  the  com- 
pany, or  for  the  insufficiency  or  deficiency  of  any  security  in  or 
upon  which  any  of  the  moneys  of  the  company  shall  be  invested,, 
or  for  any  loss  or  damage  arising  from  the  bankruptcy  or  tortious 
act  of  any  person  with  whom  any  moneys,  securities,  or  effects 
shall  be  deposited,  or  for  any  other  loss,  damage,  or  misfortune 
whatsoever  which  shall  happen  in  the  exercise  of  the  duties  of 
his  respective  office,  or  in  relation  thereto,  unless  the  same 
happen  through  his  own  wilful  act  or  default." 

Clause  68  empowered  the  directors  {inter  alia)  to  "  invest  the 
funds  of  the  company  upon  such  securities  as  they  deem  fit,  with 
power  to  purchase  freehold,  copyhold,  or  long  leasehold  property, 
and  to  accept  less  than  a  marketable  title." 

Clause  83.  "  It  shall  be  the  duty  of  the  managing  director  to 
act  under  the  orders  and  directions  which  shall  from  time  to 
time  be  given  or  transmitted  to  him  by  the  board." 

By  clause  85  "  The  said  J".  S.  Evens  shall  be  the  first  managing 
director  of  the  company,  and  shall  be  entitled  to  hold  office  for 
the  term  of  seven  years  from  the  registration  of  the  company." 

Clause  86.  "  The  said  /.  H.  Evens  shall  receive  from  the  com- 
pany for  his  services  as  managing  director  the  sum  of  £500  per 
annum,  and  a  commission  of  2J  per  cent,  upon  the  premium 
income  in  excess  of  the  sum  of  £10,000  per  annum." 

Evens  never  received  any  fee  as  director  in  addition  to  his 
salary  as  managing  director.  He  held  the  office  of  managing- 
director  during  the  whole  of  the  transactions  in  question  in  this 
action,  and  he  and  the  Defendants  Edwards  and  George  Long 
were  directors  during  the  same  period. 

At  a  meeting  of  the  board  of  directors  held  on  the  28th  of 
November,  1876,  it  was  resolved  that  a  loan  of  £800  should  be 
made,  at  10  per  cent,  per  annum  interest,  on  the  security  of  a  six 
months'  bill  of  exchange  accepted  by  Bon  Pedro  Galvez,  the  then 
Peruvian  Minister  in  England,  and  Colonel  /ara  Almonte,  the  then 
Chief  Secretary  of  the  Peruvian  Legation  in  England.  At 
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this  meeting  the  Plaintiff  smd  Evens  weie  present,  but  neither  PEAKSON,J. 
Edwards  nor  George  Long  was  present.    In  pursuance  of  the  1885 
resolution  a  cheque  for  £800  was  on  the  same  day  drawn  on  the  Ramskill 
company's  bankers,  and  signed  by  the  Plaintiff  and  the  Defen-  eoJ^ei>s, 

dant  Simpsony  and  the  proceeds  of  the  cheque  were  received  by   

Galvez  and  Almonte,  or  one  of  them,  in  exchange  for  the  bill  of 
exchange.  The  minutes  of  this  meeting  were  read  and  confirmed 
at  a  subsequent  meeting  of  the  board  on  the  4th  of  December, 
1876.  The  Plaintiff  and  Edwards  and  Evens  were  present  at  this 
meeting,  but  George  Long  was  not.  The  bill  was  renewed  from 
time  to  time,  and  £200,  part  of  the  £800,  was  repaid  with  interest 
on  the  3rd  of  July,  1878.  On  that  day  the  balance  of  £600  was 
permitted  by  the  then  directors  of  the  company  to  remain  out- 
standing for  a  further  period  of  three  months,  on  the  security  of  a 
bill  of  exchange  of  that  date  drawn  by  Almonte  upon  and 
accepted  by  Galvez.  This  bill  was  dishonoured  at  maturity.  No 
part  of  the  £600  was  ever  repaid  to  the  company.  This  £600 
formed  part  of  the  £1300  which  the  Plaintiff  had  been  ordered 
to  pay  under  the  judgment  of  the  25th  of  November,  1880. 

At  a  meeting  of  the  board  on  the  3rd  of  January,  1877,  it  was 
resolved  "  that  a  loan  of  £1000,  at  7  per  cent,  for  three  years,  be 
granted  on  the  joint  security  of  the  Peruvian  Minister  and 
Colonel  Jara  Almonte,  Chief  Secretary  of  Legation,  repayable  in 
three  equal  instalments  from  the  date  of  loan,  the  advances  to  be 
made  as  the  funds  admit  thereof." 

At  this  meeting  the  Plaintiff,  Edwards,  Evens,  and  George  Long 
were  present.  Edivards  said  that  he  objected  to  the  proposed  loan, 
and  strongly  protested  against  it  being  made.  The  majority  of 
the  directors  present  approved  of  it,  though  no  actual  voting  took 
place.  Edwards  took  no  steps  to  prevent  the  carrying  out  of  the 
loan.  The  minutes  of  this  meeting  were  confirmed  at  a  meeting 
of  the  board  on  the  15th  of  January,  1877.  At  that  meeting  a 
cheque  for  £400,  part  of  the  £1000,  was  drawn  upon  the  com- 
pany's bankers,  and  the  proceeds  of  this  cheque  were  afterwards 
received  by  the  borrowers.  Edivards  was  one  of  the  directors 
who  signed  the  cheque.  This  £400  was  afterwards  repaid  to  the 
company,  viz.,  £200  in  March,  1878,  and  the  remainder  in 
January,  1879.    At  a  meeting  of  the  board  on  the  5th  of 
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PEAESON,J.  September,  1877,  at  which  the  Plaintiff,  Edwards,  Evens,  and 
1885       George  Long  were  present,  a  cheque  for  a  second  £400  (further 
Eamskill   P^^t  of  the  £1000)  was  drawn  on  the  company's  bankers.  The 
Edwards    Proceeds  of  this  cheque  were  received  by  the  borrowers.  Edwards 

  did  not  sign  that  cheque,  but  George  Long  did.    This  £400  was 

never  repaid.  All  the  loans  were  made  at  the  instance  of  Evens, 
who  introduced  the  transactions  to  the  board.  No  inquiry  was 
made  by  the  board  as  to  the  solvency  of  the  borrowers,  but  they 
accepted  the  assurance  of  Evens  that  they  were  solvent,  and  that 
the  advances  would  certainly  be  repaid.  Galvez  died  in  October, 
■  1878. 

In  the  action  by  the  company  against  Bamshill,  Jessel,  M.K., 
held  that  the  making  of  the  advances  was  ultra  vires,  and  that 
BamsJcill  must  repay  to  the  company  the  two  sums  of  £600  and 
£400,  with  interest  and  costs.  Under  this  judgment  the  Plaintiff 
had  paid  £1300  to  the  company. 

Evens  said  he  never  voted  for  any  of  the  loans,  but  acted  simply 
as  manager  and  not  as  director. 

Evens  filed  a  liquidation  petition  on  the  18th  of  June,  1879, 
and  on  the  5th  of  July,  1879  (before  the  action  was  brought  by 
the  company  against  the  Plaintiff),  his  creditors  resolved  to  give 
him  a  discharge.  He  inserted  the  company  in  his  statement  of 
affairs  as  creditors,  but  they  did  not  prove  in  the  liquidation. 

Higgins,  Q.C.,  and  C.  LL  Turner,  for  the  Plaintiff : — 

The  Plaintiff  is  entitled  to  contribution  from  all  the  three  Defen- 
dants who  appear.  The  right  to  contribution  exists  between  tort- 
feasors when  the  tort  is  one  of  this  description ;  it  is  not  like  a 
crime.  The  wrong  is  in  the  nature  of  a  breach  of  trust :  AsTihurst 
V.  Mason  (1).  A  trustee,  who  has  had  to  pay  money  to  make 
good  a  breach  of  trust,  is  entitled  to  bring  an  action  for  contribu- 
tion against  his  co-trustees,  who  have  been  parties  to  the  breach 
of  trust :  Leivin  on  Trusts  (2).  The  concurrence  of  a  director  in 
a  breach  of  trust  is  sufficient  to  render  him  liable  to  the  com- 
pany :  Land  Credit  Company  of  Ireland  v.  Lord  Fermoy  (3) ;  Joint 
Stock  Discount  Comjpany  v.  Brown  (4).    The  presence  of  Edwards 

(1)  Law  Eep.  20  Eq.  225.  (3)  Law  Eep.  8  Eq.  7 ;  5  Ch.  763. 

(2)  7tli  Ed.  p.  776.  (4)  Ibid.  8  Eq.  381. 


VOL.  XXXI.]  CHANCEEY  DIVISION. 


105 


at  the  meeting  at  which  the  minutes  of  the  meeting  which  PEARSON,J. 

authorized  the  first  loan  of  £800  were  confirmed  was  sufficient  1885 

to  make  him  liable  to  the  company  for  the  £600  of  that  loan  kamskill 

which  remains  unpaid,  and,  if  so,  he  is  liable  to  contribute  to  the  ^ 

tr      '        '         '  Edwards. 

Plaintiff.   

As  to  the  £400  which  remains  unpaid  of  the  second  loan,  the 
protest  which  Edwards  made  at  the  meeting  at  which  the  loan 
was  authorized  is  not  enough  to  excuse  him.  He  took  no  active 
steps  afterwards  to  prevent  the  carrying  out  of  that  loan,  and  his 
signing  the  cheque  for  the  first  £400  amounted  to  an  adoption 
by  him  of  the  original  resolution,  and  makes  him  liable  for  the 
second  advance  of  £400,  which  has  not  been  repaid. 

As  to  the  Defendant  Evens,  he  was  a  party  from  the  first  to  all 
the  loans.  He  was  a  director  of  the  company,  as  well  as  the 
managing  director,  and  he  cannot  get  rid  of  his  liability  in  the 
former  character  because  he  filled  also  another  character.  The 
discharge  which  he  obtained  in  his  liquidation  does  not  release 
him  from  this  liability,  because  it  arises  by  reason  of  a  breach  of 
trust,  even  if  the  liability  was  provable  in  the  liquidation,  which 
was  before  the  action  was  brought  by  the  company  against  the 
Plaintiff:  Bankruptcy  Act,  1869,  sects.  31,  49;  Ex  parte  Hem- 
ming (1). 

As  to  George  Long,  he  had  nothing  to  do  with  the  first  loan, 
but  he  authorized  the  second,  and  his  estate  is  liable  in  respect 
of  it.  The  liability  is  not  a  mere  personal  one,  which  came  to  an 
end  upon  his  death.    The  liability  survives  against  his  estate. 

Bompas,  Q.C.,  and  Swinfen  Eadij,  for  the  Defendant  Edwards : — 

Edwards  is  not  liable  at  all.  The  first  loan  was  actually  paid 
before  the  meeting  of  the  board  at  which  the  resolution  autho- 
rizing the  advance  was  confirmed.  To  make  him  liable  it  must 
be  shewn  that  an  injury  accrued  to  the  company  by  the  con- 
tinuance of  the  loan, — that  the  money  could  have  been  recovered. 
At  any  rate  he  is  protected  by  clause  67  of  the  articles  of 
association.  As  to  the  second  loan,  Edwards  protested  against  it, 
but  he  was  outvoted.  No  doubt  in  Joint  Stock  Discount  Company 
T.  Brown  (2)  a  dissentient  director  was  held  liable.  But  the 
(1)  13  Ch.  D.  163.  (2)  Law  Rep.  8  Eq.  381. 
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PEAESON,J.  articles  of  association  of  that  company  did  not  contain  the 
1885      provisions  which  are  contained  in  the  articles  of  the  present 
Eamskill    company.     The  company  could   not  have  recovered  against 
Edwards    ^ciivards.    But,  if  they  could,  the  right  to  call  for  contribution 

  depends  on  the  existence  of  an  equity  as  between  persons  who 

stand  in  exactly  the  same  position.  A  director  who  has  assented 
to  and  been  party  to  a  breach  of  trust  cannot  obtain  contribution 
from  his  co-director  who  did  not  assent  to  it.  The  signing  the 
cheque  for  the  first  £400  of  the  second  loan  was  a  mere  ministe- 
rial act.  That  £400  has  been  repaid,  and  the  signature  of  that 
cheque  cannot  make  Edivards  liable  in  respect  of  the  second 
£400. 

There  is  no  evidence  of  want  of  hona  fides  on  the  part  of  the 
directors  ;  there  was  no  such  gross  negligence  on  their  part  as  to 
render  them  personally  liable  for  the  loss.  At  any  rate  the  Plaintiff 
was  an  assenting  party  throughout,  and  Edwards  stands  in  such  a 
different  position  that  the  Plaintiff  is  not  entitled  to  contribution 
from  him.  In  Ashhurst  v.  Mason  (1)  the  transaction  was  not  com- 
pleted before  the  director  who  was  not  originally  a  party  attended 
the  meeting  at  which  the  resolution  was  confirmed.  In  In  re 
Forest  of  Bean  Coal  Mining  Company  (2)  it  was  held  that  a  person 
who  before  the  formation  of  a  company  was  cognizant  of,  though 
not  a  party  to,  an  improper  payment  of  promotion  money,  and 
who  afterwards  became  a  director  of  the  company,  was  not  lia- 
ble for  a  misfeasance  because  he  took  no  steps  to  recover  the 
money  for  the  company.  The  liability  of  an  active  promoter  of  a 
breach  of  trust  is  not  in  the  same  category  with  that  of  a  person 
who  has  done  nothing  but  abstain  from  taking  any  steps  to 
undo  what  the  former  has  done,  and  therefore  the  former  is  not 
entitled  to  call  on  the  latter  for  contribution. 

E.  Beaumont,  for  the  Defendant  Evens : — 

Evens  is  not  liable  at  all,  (1)  because  he  was  the  managing 
director  of  the  company,  and  thus  a  mere  servant  of  the  board  of 
directors ;  (2)  because  his  discharge  in  the  liquidation  released 
him  from  the  liability,  if  any. 

(1.)  He  could  not  vote  at  a  meeting  of  the  board,  and  he  never 
(1)  Law  Kep.  20  Eq.  225.  (2)  10  Ch.  D.  450. 
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did  so.  He  could  not  alter  or  control  the  decision  of  the  other  PEARSON,  J. 
directors.  1885 

(2.)  The  liability  (if  it  existed)  was  not  "  incurred  by  means  of  eamskill 
any  fraud  or  breach  of  trust "  within  the  meaning  of  sect.  49  ot  E^^^RDg 

the  Bankruptcy  Act,  1869,  and  therefore  it  is  not  excepted  by  that   

section  from  the  release  which  the  discharge  gives  to  a  bankrupt 
from  all  other  debts  provable  under  the  bankruptcy.  There  was 
nothing  more  than  an  honest  blunder  in  managing  the  affairs 
of  the  company.  To  fall  within  the  exception,  the  liability  must 
result  directly  from  a  fraud  or  breach  of  trust.  The  misfeasance 
of  a  director  is  not  strictly  a  breach  of  trust ;  it  is  only  a  quasi 
breach  of  trust.  The  liability  of  Evens  was  provable  in  the 
liquidation  under  sect.  31  of  the  Bankruptcif  Act,  1869  :  Collyer 
V.  Isaacs  (1). 

Mulligan,  for  the  Defendant  Arthur  Long : — 

George  Long  had  nothing  to  do  with  the  first  loan  of  £800,  and 
his  estate  cannot  be  made  liable  in  respect  of  the  £600  which 
remains  unpaid.  He  could  not  have  successfully  taken  any  pro- 
ceedings to  recover  it,  and  directors  of  a  company  are  not  in  the 
same  position  as  trustees  of  a  trust  fund ;  they  have  a  discretion 
as  to  suing  a  debtor  to  the  company. 

And,  as  to  the  £400,  even  if  George  Long  could,  if  he  had  been 
alive,  have  been  compelled  to  contribute,  the  right  of  contribution 
does  not  rest  on  contract,  but  on  equitable  principles,  and  it  does 
not  survive  against  a  personal  representative.  The  action  is  in 
the  nature  of  an  action  for  a  personal  tort:  Phillijos  v.  Hom- 
fray  (2) ;  Teek  v.  Gurney  (3) ;  Kirh  v.  Todd  (4).  There  is  no 
evidence  that  George  Long's  estate  has  received  any  benefit  from 
the  act  complained  of. 

Higgins,  in  reply  : — 

The  making  of  the  loans  was  a  breach  of  trust,  and  the  company 
could  have  successfully  sued  the  Defendants,  as  they  did  the 
Plaintiff.  Directors  of  a  company,  it  is  true,  are  not  for  all  pur- 
poses in  the  same  position  as  trustees,  but,  if  they  part  with  the 

(1)  19  Ch.  D.  342.  (3)  Law  Rep.  6  H.  L.  377. 

(2)  24  Ch.  D.  439.  (4)  21  Ch.  D.  484. 
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Edwaeds, 


PEAESON,J.  funds  of  the  company  which  have  been  intrusted  to  them  for  any 
1885       purpose  ultra  vires,  they  become  liable  to  the  company  as  if  they 
Ramskill   were  trustees :  Fitter  off  s  Case  (1).    In  re  Forest  of  Dean  Coal 
Mining  Company  (2)  is  distinguishable.    These  loans  were  con- 
stantly discussed  by  the  board,  and  all  the  directors  approved  of 
them. 

As  to  Edwards,  if  he  had  done  his  duty  by  at  once  taking  some 
proceeding  in  respect  of  the  first  loan,  he  might  have  prevented 
the  making  of  any  further  advance.  He  did  nothing  at  all,  and 
in  this  way  he  became  liable  to  the  company,  and  the  right  of 
contribution  arises  out  of  the  payment  by  one  man  of  a  debt  for 
which  another  is  also  liable.  Contribution  is  the  prima  facie 
right  of  the  man  who  pays,  though  it  may  be  excluded  on  special 
grounds.  If  a  man  ratifies  and  confirms  an  act,  he  makes  it  his 
own  act  for  all  purposes  ;  he  becomes  a  principal  actor.  And  as 
to  the  £1000  loan,  Edivards,  notwithstanding  his  protest,  adopted 
it  altogether  by  signing  the  cheque  for  the  first  £400  which  was 
advanced  on  account  of  it. 

As  to  Evens,  his  position  as  managing  director  did  not  relieve 
him  of  his  duty  as  a  member  of  the  board.  And,  as  to  the  effect 
of  the  liquidation,  either  the  liability  was  not  capable  of  being 
proved  under  sect.  31,  or,  if  it  was,  it  was  incurred  by  means  of  a 
breach  of  trust,  and  then  sect.  49  provides  that  the  discharge 
shall  not  release  the  debtor  from  it :  Ex  parte  Hemming  (3) ; 
Emma  Silver  Mining  Company  v.  Grant  (4) ;  Cooper  v.  Prichard  (5). 
Even  if  the  company  had  proved  in  the  liquidation,  they  might 
sue  the  debtor  personally  for  the  unpaid  balance:  Bohson  on 
Bankruptcy  (6).  If  the  company  would  be  barred  by  the  dis- 
charge, the  Plaintiff  Eamshill  is  not,  for  the  right  of  contribu- 
tion did  not  arise  till  after  the  liquidation  petition  :  Bohinson  v. 
Ommanney  (7)  ;  Wallis  v.  Swinburne  (8).  Colly er  v.  Isaacs  (9) 
only  decides  that  an  assignment  of  future  chattels  amounts  to  no 
more  than  a  covenant  to  assign  ;  if  there  was  a  breach  of  such  a 
covenant,  the  covenantee  could  sue  the  covenantor. 

(1)  21  Ch.  D.  519.  (5)  11  Q.  B.  D.  351. 

(2)  10  Ch.  D.  450.  (6)  5th  Ed.  p.  714. 

(3)  13  Ch.  D.  163.  (7)  21  Ch.  D.  780;  23  Ch.  D.  285. 

(4)  17  Ch.  D.  122.  (8)  1  Ex.  203. 
(9)  19  Ch.  D.  342. 
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As  to  Long,  an  executor  of  a  deceased  surety  may  be  sued  for  PEARSON.J. 

contribution  :  Leake  on  Contracts  (1).    Neither  Phillips  v.  Horn-  1885 

fray  (2)  nor  Peek  v.  Gurney  (3)  apply.   This  case  falls  within  the  ramskill 

exception  stated  by  Lord  Justice  Bowen  (4) ;  but  for  that  ex-  Edwards 

ception,  the  executor  of  a  deceased  trustee  could  not  be  sued  for   

a  breach  of  trust  unless  his  testator's  estate  had  been  benefited 
by  it. 


Peaeson,  J.  (after  stating  the  facts  relating  to  the  first  loan  of 
£800,  continued) 

The  Plaintiff  says  that  the  Defendant  Edwards  was  equally 
liable  with  himself  to  the  company  for  the  £600  which  remains 
unpaid  of  that  loan,  and  in  support  of  that  contention  Aslihurst 
V.  Mason  (5)  was  cited,  in  which  case  directors  who  were  not 
actually  present  when  certain  acts  ultra  vires  were  authorized 
were  held  liable  to  the  company.  To  my  mind  it  may  very  well 
be  that  Edwards  is  liable  to  the  company.  But  the  question  is, 
whether  that  makes  him  liable  as  between  himself  and  the  Plain- 
tiff, who  was  present  when  the  loan  was  made,  and  the  company's 
money  paid  away  at  a  meeting  at  which  Edivards  was  not  pre- 
sent. The  question  is,  whether  his  presence  at  the  subsequent 
meeting  makes  him  in  equity  liable.  Now  the  principle  of  the 
doctrine  of  contribution  between  sureties  was  thus  stated  by  Lord 
Bedesdale  (6) :  "  The  principle  established  in  the  case  of  Bering 
V.  Earl  of  Winclielsea  (7)  is  universal,  that  the  right  and  duty  of 
contribution  is  founded  in  doctrines  of  equity ;  it  does  not  depend 
upon  contract.  If  several  persons  are  indebted,  and  one  makes 
the  payment,  the  creditor  is  bound  in  conscience,  if  not  by  con- 
tract, to  give  to  the  party  paying  the  debt  all  his  remedies 
against  the  other  debtors.  The  cases  of  average  in  equity  rest 
upon  the  same  principle.  It  would  be  against  equity  for  the 
creditor  to  exact  or  receive  payment  from  one,  and  to  permit, 
or  by  his  conduct  to  cause,  the  other  debtors  to  be  exempt 
from  payment.    He  is  bound,  seldom  by  contract,  but  always  in 

(1)  Page  81.  (4)  24  Ch.  D.  454. 

(2)  24  Ch.  D.  439.  (5)  Law  Eep.  20  Eq.  225. 

(3)  Law  Rep.  6  H.  L.  377.  (6)  1  W.  &  T.  L.  C.  5tli  Ed.  p.  112. 

(7)  1  Cox,  318. 
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PEAESON,J.  conscience,  as  far  as  he  is  able,  to  put  the  party  paying  the  debt 
1885      upon  the  same  footing  with  those  who  are  equally  bound.  That 
Eamskill    was  the  principle  of  the  decision  in  Bering  v.  Earl  of  Winchel- 
I  Edwards    ^^^^  (■^)  '  ^^^^        there  was  no  evidence  of  contract." 

  This,  therefore,  is  a  question  of  equity  and  of  equity  only. 

There  certainly  was  no  contract  here  of  any  sort  or  description  ; 
and  I  have  to  determine  on  the  ordinary  principles  of  equity 
whether  under  the  circumstances  there  is  any  equity  to  make  the 
other  directors  contribute  to  what  the  Plaintiff  has  been  ordered 
to  pay.  That  the  Plaintiff  was  liable  there  can  be  no  doubt.  But 
Edivards  was  not  present  when  the  loan  was  authorized.  He  was 
present  at  the  meeting  at  which  the  resolution  authorizing  the 
loan  was  confirmed,  after  the  money  had  been  actually  paid  away. 
To  my  mind,  therefore,  he  was  not  a  party  to  the  making  of  the 
loan,  and,  as  between  himself  and  the  Plaintiff,  I  can  see  no 
equity  whatever  to  order  him  to  repay  to  the  Plaintiff  any  part 
of  the  loan  for  the  making  of  which  Edwards  was  not  responsible, 
and  in  the  making  of  which  he  took  no  part. 

The  case  in  respect  of  the  £600  is  unlike  that  as  to  the  £400, 
because,  however  much  Edwards  protested  in  that  matter,  what- 
ever his  dislike  to  the .  making  of  the  £1000  loan,  I  think  it  is 
plain  that  he  afterwards  assented  to  it  in  more  ways  than  one. 
But,  in  respect  of  the  £600,  although  he  may  have  been  responsi- 
ble to  the  company,  either  from  the  fact  of  his  being  present  at 
the  subsequent  meeting  when  the  resolution  was  confirmed,  or 
from  his  not  taking  any  steps  to  get  in  the  loan,  the  Plaintiff 
cannot,  I  think,  be  heard  to  say  that  Edwards  is  liable  to  him. 

[His  Lordship  then  stated  the  facts  relating  to  the  second  loan, 
and  continued  : — ] 

To  my  mind  the  signing  by  Edivards  of  the  cheque  for  £400 
at  the  meeting  of  the  15th  of  January,  1877,  was  an  assent  by 
him  to  the  resolution  which  had  been  previously  passed,  by,  at  all 
events,  a  majority  of  the  directors.  I  do  not  forget  that,  accord- 
ing to  the  minutes,  there  never  was  really  any  voting,  but  I  mean 
that,  after  the  board  had  discussed  the  matter,  the  resolution  was 
assented  to  by  the  majority.  It  was  entered  in  the  books,  and 
Edwards  afterwards  signed  the  cheque,  which  could  only  have 

(1)  1  Cox,  318. 
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been  signed  if  the  board  bad  agreed  to  it.    When  Edwards  was  PEAKSON,J. 
pressed  as  to  bis  signing  tbe  cheque,  bis  answer  was  that  he  1885 
signed  ministerially ;  that  it  would  have  been  of  no  use  for  him  eamskill 
to  refuse  to  sign,  for  some  one  else  would  have  signed  the  edwards 

cheque.    To  my  mind  a  director  who  thought  that  the  loan  was   

improper  was  not  justified  in  signing  the  cheque,  and  thus  giving 
effect  to  the  resolution,  and  the  result  of  his  signing  is  that  he 
must  be  held  to  have  adopted  the  resolution,  and  to  have  agreed 
to  give  effect  to  it.  It  is  true  that  the  £400  for  which  that 
cheque  was  drawn  was  not  the  £400  which  the  Plaintiff  was 
ordered  to  pay ;  the  first  £400  was  paid  off,  and  the  £400  which 
the  Plaintiff  has  had  to  pay  is  a  further  part  of  the  £1000  which 
was  authorized  to  be  lent,  and  the  question  is  whether  Edwards 
is  liable  to  contribute  in  respect  of  that  second  £400  ?  In  my 
judgment  he  is,  and  for  this  reason,  that  his  signature  of  the 
cheque  for  the  first  £400  must  be  taken  to  be  an  accession  by  him 
to  the  resolution  for  the  loan  of  £1000,  and  after  that  accession 
there  is  not  to  be  found  any  protest  by  him  against  the  further 
advance. 

The  case  of  the  deceased  Defendant  George  Long  is  to  a  certain  ■ 
extent  parallel  to  that  of  Edwards.  Long  was  not  present  at 
either  of  the  meetings  relating  to  the  loan  of  £800;  his  case  is, 
therefore,  stronger  than  that  of  Edwards,  and  I  cannot  make  his 
estate  responsible  for  the  £600.  As  regards  the  £400,  Long  was 
present  at  the  meeting  of  the  5th  of  September,  1877,  and  he 
himself  signed  the  cheque  for  the  second  £400,  and  therefore  he 
would  have  been  liable  in  respect  of  that.  But  Mr.  Mulligan  has 
contended  that,  inasmuch  as  he  is  dead,  his  estate  cannot  now  be 
made  liable.  It  was  undoubtedly  a  bold  contention,  and  if  it 
succeeded,  the  result  would  be  that  any  defaulting  trustee  would 
have  only  to  die,  and  his  estate  would  cease  to  be  liable  for  his 
misfeasance.  Not  only  is  there  no  authority  for  such  a  propo- 
sition, but  it  seems  to  me  that  it  would  be  most  pernicious  to 
allow  it. 

The  third  case  is  that  of  the  Defendant  Evens,  He  stood  in  a 
peculiar  position,  for,  by  one  clause  of  the  articles  of  association, 
he  was  appointed  one  of  the  directors  generally:  by  another 
clause  he  was  declared  to  be  managing  director,  and  as  managing 
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rEAESOlS'jJ.  director  it  was  his  duty  to  obey  the  instructions  of  the  board  of 
1885       directors.    The  argument  founded  on  that  is,  that  Evens  is  not 
Kamskill    liable  at  all,  because,  being  managing  director,  he  had  simply  to 
Edwards,   ^bey  whatever  the  board  told  him,  however  wrong  their  instruc- 
  tions  might  be.    It  appears  that  as  managing  director  he  intro- 
duced all  these  loans,  and  induced  the  directors  to  make  them, 
and  now  it  is  said  that,  inasmuch  as  he  was  managing  director, 
he  is  liable  neither  to  the  company  nor  to  his  co-directors.  To 
my  mind  it  is  impossible  for  him  to  shake  off  his  character  and 
office  of  director  in  this  way.    He  was  just  as  much  a  director  as 
he  was  the  managing  director,  and  I  must  treat  him  as  standing 
in  the  same  position  as  all  the  other  directors.    Clause  67  of  the 
articles,  which  has  been  relied  upon,  is  certainly  not  a  provision 
for  indemnifying  the  directors  as  between  themselves,  and  as 
against  the  company  it  must  have  been  already  disposed  of  in 
the  action  against  the  Plaintiff,  for,  if  it  would  have  protected 
anyone,  it  would  have  protected  him. 

Then  it  is  said,  and  this  is  undoubtedly  the  more  difficult  part 
'  of  the  case,  that,  by  the  discharge  which  Evens  obtained  in  his 
liquidation  he  is  freed  altogether  from  any  claim,  either  by  the 
company  or  by  his  co-directors,  in  respect  of  these  loans.  I  think 
he  is  not.  To  my  mind  the  granting  of  the  loans  was  a  breach 
of  trust  within  the  meaning  of  sect.  49  of  the  Bankruptcy  Act, 
1869,  which  expressly  excepts  from  the  discharge  debts  "  incurred 
by  means  of  any  fraud  or  breach  of  trust."  Mr.  Beaumont  said 
that  in  this  case  there  was  not  a  breach  of  trust  strictly  speaking, 
but  only  a  quasi  breach  of  trust.  So  far  as  I  am  aware,  there  is 
no  such  thing  known  to  the  law  as  a  quasi  breach  of  trust.  The 
expression  used  in  sect.  49  is  simply  "  breach  of  trust ;  "  a  quasi 
breach  of  trust,  if  it  is  a  breach  of  trust  at  all,  is  within  these 
words,  which  have  the  widest  meaning  possible,  and  I  think  I 
should  be  doing  wrong  to  the  Act  if  I  did  not  give  that  meaning 
to  them.  I  hold,  therefore,  that  the  discharge  of  the  Defendant 
Evens  is  no  bar  to  this  action,  and  that  he  must  contribute  in 
respect  of  both  the  £600  and  the  £400. 

Solicitors  :  A.  S.  BamsMll ;  E,  C.  Bawlings ;  F.  Carter ;  ShejO' 
pard  &  Bileij, 

'    W.  L.  C. 
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In  re  OVEY. 
BEOADBENT  v,  BAEKOW. 

[1881    0.  282.] 

Administration  of  Estate — Charge  of  Legacies  on  Real  Estate — Order  of  Appli- 
cation of  Real  and  Personal  Estate — Charitable  Gift — Interest  in  Land — 
Poiuer  of  Selection  given  to  Trustees — Selection  of  Charities  authorized  to 
hold  Land, 

A  testator,  after  directing  his  executors  (whom  he  also  appointed 
trustees)  to  pay  his  debts  and  funeral  and  testamentary  expenses,  and 
giving  various  pecuniary  legacies,  gave  all  his  personal  estate  and  effects, 
except  money  or  securities  for  money,  to  R.  And  he  gave  and  devised 
all  the  rest,  residue,  and  remainder  of  his  estate,  both  real  and  personal,  to 
his  trustees,  upon  trust  thereout,  in  the  first  place,  to  pay  two  specified 
sums,  and,  as  to  the  residue  thereof,  or  such  part  or  parts  thereof  as  might 
lawfully  be  appropriated  for  the  purpose,  for  such  one  or  more  or  any 
hospital  of  a  charitable  nature,  and  in  such  proportions  as  they  in  their 
uncontrolled  discretion  should  think  fit. 

It  was  held  by  the  Court  of  Appeal  that  the  gift  to  R.  was  not  specific, 
but  that  all  the  pecuniary  legacies  were  payable  in  full  before  she  could  be 
entitled  to  anything  under  the  bequest  to  her.  The  personal  estate  (in- 
cluding that  bequeathed  to  was  insufiicient  for  the  payment  of  the 
legacies,  and  the  real  estate  had  to  be  sold  to  make  good  the  deficiency. 
After  the  legacies  had  been  paid  there  remained  a  surplus  of  the  proceeds 
of  the  sale  of  the  real  estate  : — 

Held,  that  the  real  estate  was  charged  with  the  payment  of  the  legacies 
only  in  aid  of  the  personal  estate,  and  that  R.  was  not  entitled  to  be 
recouped  j)ro  tanto  out  of  the  surplus  the  loss  which  she  had  suffered  by 
the  application  of  the  personal  estate  bequeathed  to  her  in  the  payment  of 
legacies : 

Held,  also,  that  the  trustees  were  entitled  to  appropriate  the  surplus  to 
hospitals  which  were  duly  authorized  to  take  land  by  devise. 

Henry  OVEY,  by  Ms  will,  dated  the  1st  of  June,  1881, 
directed  his  executors  (whom  he  also  appointed  trustees)  to  pay 
his  debts  and  funeral  and  testamentary  expenses,  and  after  making- 
various  pecuniary  bequests,  some  of  which  were  to  charities,  he 
gave  all  his  personal  estate  and  effects  of  which  he  should  die 
possessed,  and  which  should  not  consist  of  money  or  securities 
for  money,  to  Mrs.  Bohertson  absolutely.  And  he  gave  and 
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PEARSON, J.  devised  all  the  rest,  residue,  and  remainder  of  his  estate,  both 
1885  real  and  personal,  to  his  trustees,  upon  trust  thereout,  in  the 
In  re  fi^^st  place,  to  pay  two  specified  sums  of  £500  and  £100,  and  as 
to  the  residue  thereof,  or  such  part  or  parts  thereof  as  might  be 
lawfully  appropriated  to  the  purpose,  for  such  one  or  more  or 
any  hospital  of  a  charitable  nature,  and  in  such  proportions  as 
they,  in  their  uncontrolled  discretion,  should  think  fit.  And 
he  directed  that  the  aforesaid  pecuniary  legacies  for  charitable 
purposes  should  be  paid  exclusively  out  of  such  part  of  his 
personal  estate  as  might  lawfully  be  appropriated  to  such  pur- 
poses, and  preferably  to  any  other  payment  thereout.  And  he 
empowered  his  trustees  in  their  discretion  to  sell  and  convert 
into  money  all  or  any  part  of  his  real  estate.  The  testator 
died  on  the  19th  of  June,  1881.  The  action  was  brought  for 
the  administration  of  his  estate.  Mr.  Justice  Fry  held  (1)  that 
the  gift  to  Mrs.  Bobertson  was  specific.  The  Court  of  Appeal  (2) 
reversed  this  decision,  and  declared  that  the  gift  was  not  spe- 
cific, and  that  all  the  pecuniary  legacies  were  payable  in  full 
before  Mrs.  Bohertson  could  be  entitled  to  anything  under  it. 
But  this  declaration  was  to  be  without  prejudice  to  any  question, 
as  between  her  and  the  testator's  heir-at-law,  as  to  the  liability  of 
the  real  estate  to  the  payment  of  the  pecuniary  legacies  in 
priority  to  the  property  bequeathed  to  her.  This  decision  was 
affirmed  by  the  House  of  Lords  (3).  It  turned  out  that  the  whole 
of  the  personal  estate  (including  that  which  was  given  to  Mrs. 
Bohertson)  was  insufficient  for  the  payment  of  the  testator's  debts 
and  pecuniary  legacies,  and  it  became  necessary  to  resort  to  the 
real  estate,  which  was  sold  for  the  purpose.  After  paying  the 
legacies  in  full,  there  was  a  surplus  of  the  proceeds  of  sale.  This 
surplus  was  claimed  (1)  by  Mrs.  Bohertson  to  make  good  pro  tanto 
the  bequest  to  her,  on  the  ground  that  the  real  estate  was  liable 
to  the  payment  of  the  pecuniary  legacies  in  priority  to  the  pro- 
perty bequeathed  to  her  ;  (2)  by  the  testator's  heir-at-law ; 
(3)  by  two  hospitals  selected  by  the  trustees  to  take  the  surplus 
in  equal  shares. 

The  two  hospitals  selected  were  St.  George's  Hospital  and  the 

(1)  20  Ch.  D.  676.  (2)  20  Ch.  D.  680. 

(3)  8  App.  Cas.  812. 
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Westminster  Hospital.  St.  George's  Hospital  was  incorporated  by  PEARSON, J. 
the  Act  4  &  5  Wm.  4,  c.  xxxviii.,  by  the  name  and  style  of  the  1885 
President,  Vice-Presidents,  Treasurers,  and  Governors  of  St. 
George's  Hospital.  The  Act  provided  by  sect.  1  that  the  corpora- 
tion by  that  name  should  have  perpetual  succession  and  a  common 
seal,  and  by  the  same  name  should  be  capable,  without  incurring 
the  penalties  or  forfeitures  of  the  Statutes  of  Mortmain,  to  hold  for 
the  purposes  of  the  institution  the  hospital  and  piece  of  ground 
at  or  near  Hyde  Park  Corner,  and  the  house  in  Old  Bond  Street  in 
the  Act  respectively  mentioned,  and  by  will,  gift,  purchase,  or 
otherwise,  to  obtain,  acquire,  hold  and  retain  for  the  purpose  of 
the  institution  any  lands,  tenements  and  hereditaments,  of  what- 
soever kind,  either  in  fee  or  for  terms  of  life  or  years,  or  otherwise, 
so  as  such  lands,  tenements  and  hereditaments,  exclusive  of  the 
hospital  and  ground  at  Hyde  Park  Corner  and  the  house  in  Old 
Bond  Street,  and  also  exclusive  of  any  lands,  tenements  and 
hereditaments  that  might  at  any  time  after  the  passing  of  the 
Act  be  vested  in  them,  or  in  any  trustee  or  trustees  for  them,  by 
way  of  mortgage,  or  upon  which  any  money  belonging  to  the  in- 
stitution might  be  charged,  did  not  in  the  whole  exceed  the  clear 
yearly  value  of  £20,000  over  and  above  all  charges,  computing 
the  same  at  the  rack-rent  which  might  have  been  gotten  for  the 
same  respectively  at  the  time  of  the  acquisition  thereof,  and  also 
by  will,  gift,  purchase,  or  otherwise,  to  obtain,  acquire,  hold,  and 
retain  for  the  purpose  of  the  institution  any  moneys  and  other 
personal  estate  of  what  nature  soever,  including  money  secured  on 
mortgage  of,  or  charged  upon,  any  lands,  tenements,  or  heredita- 
ments, and  also  to  grant,  aliene,  demise,  assign,  and  dispose  of 
such  hereditaments,  moneys,  and  other  personal  estate.  The 
total  income  derived  from  house,  lands  and  hereditaments  belong- 
ing to  the  hospital  amounted  in  1884  to  £1256  10s.  3c?.,  and  there 
was  evidence  that  it  had  not  since  materially  (if  at  all)  increased. 
No  income  was  derived  from  money  secured  by  way  of  mortgage 
on  houses,  lands,  and  hereditaments. 

The  Westminster  Hospital  was  incorporated  by  an  Act  6  &  7 
Wm.  4,  c.  XX.,  s.  1  of  which  contained  similar  provisions. 

The  action  had  been  heard  on  further  consideration  (1). 
(1)  FiV?e  29  Ch.  D.  560. 
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PEAKSON,J.     This  was  a  petition  by  the  trustees  of  the  will  for  payment  of 
1885      the  surplus  to  the  two  hospitals  respectively. 


In  re 

OvEY.         Coohson,  Q.C.,  and  BorthwieJc,  for  the  trustees. 

Broadbent 

V. 

Barrow.        Giffard,  Q.C.,  and  Decimus  Sturges,  for  Mrs.  Bohertson: — 

The  present  question  is  left  entirely  open  by  the  former  orders 
of  the  Court ;  it  is,  in  fact,  expressly  reserved.  The  pecuniary 
legacies  are  clearly  charged  on  the  real  estate,  and  it  is  not 
merely  a  charge  in  aid  of  the  personal  estate ;  the  realty  is 
charged  equally  with  the  personalty.  The  two  are  in  effect 
constituted  a  mixed  fund.  And,  though  the  excepted  residue 
which  is  given  to  M.ys.  Bohertson  is  subject  to  the  payment  of 
debts  and  legacies,  it  is  not  liable  until  after  the  general  residue. 
Consequently,  she  is  now  entitled  to  have  her  legacy  made  good 
pro  tanto  out  of  the  surplus  proceeds  of  the  real  estate,  which 
formed  part  of  the  general  residue :  Allan  v.  Gott  (1).  The  pre- 
sent case  is  governed  in  principle  by  Greville  v.  Browne  (2)  ;  the 
gift  of  the  rest,  residue,  and  remainder  "  of  the  estate  means 
that  which  is  left  after  satisfying  the  prior  gifts.  The  present 
point  was  reserved  by  the  Court  of  Appeal  because  the  heir-at- 
law  was  not  then  before  the  Court ;  if  the  Court  had  thought  the 
decision  ought  to  be  in  his  favour,  they  could  have  so  decided 
it  in  his  absence.  They  must  have  been  inclined  in  favour 
of  Mrs.  Bohertson, 

Cecil  Bussell,  for  the  Attorney-General,  as  representing  the 
charities : — 

The  real  estate  is  charged  with  the  payment  of  the  legacies,  but 
only  in  aid  of  the  personal  estate.  In  order  that  the  debts  and 
legacies  should  be  payable  rateably  out  of  real  and  personal 
estate  it  is  not  enough  that  the  testator  should  have  created  a 
mixed  fund  of  realty  and  personalty ;  there  must  be  words  which, 
either  directly  or  by  necessary  implication,  direct  that  the  pay- 
ment is  to  be  made  rateably.  In  Allan  v.  Gott  there  were  such 
words.    The  present  case  is  governed  by  Elliott  v.  Bearsley  (3). 

(1)  Law  Kep.  7  Ch.  439.  (2)  7  H.  L.  C.  689. 

(3)  16  Ch.  D.  322. 
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Fischer,  Q.C.,  and  Stirling,  for  the  heir-at-law,  were  not  heard.  pearson,j 

1885 

Giffard,  Q.C.,  for  Mrs.  Bobertson,  in  reply. 

In  re 

OVEY. 

Peaeson,  J.  (after  stating  the  provisions  of  the  will,  and  the  Broadbent 
other  facts),  continued  : —  Barrow. 

The  contention  now  is  that,  by  virtue  of  the  gift  of  the  residue 
of  the  testator's  real  and  personal  estate,  the  real  estate  must  con- 
tribute, so  far  as  it  can,  to  make  good  to  Mrs.  Bohertson  what  she 
has  lost  by  reason  of  the  general  personal  estate  having  been 
applied  in  the  payment  of  the  legacies  in  priority  to  her.  To  my 
mind,  the  only  foundation  for  that  argument  is  to  be  found  in 
the  reservation  which  was  made  by  the  order  of  the  Court  of 
xippeal,  and  which  was  necessarily  continued  in  that  order  when 
it  was  affirmed  by  the  House  of  Lords.  The  heir-at-law  was  no 
party  to  the  action  at  that  time,  and  neither  the  Court  of  Appeal 
nor  the  House  of  Lords  would  or  could  have  decided  any  ques- 
tion against  him  in  his  absence.  And  it  is  not  immaterial  to 
observe  that,  in  the  judgment  of  Jessel,  M.R.,  in  the  Court  of 
Appeal,  not  one  word  is  said  with  regard  to  this  reservation,  and, 
although  I  was  counsel  in  the  case  myself,  I  do  not  recollect  how 
the  point  was  raised  in  the  Court  of  Appeal.  It  must  have  been 
raised  before  Lindley,  L.J.,  gave  his  judgment,  and,  inasmuch  as 
the  question  whether  it  had  any  substance  could  not  be  decided 
against  the  heir-at-law  in  his  absence,  Lindley,  L.  J.,  very  properly 
abstained  from  giving  any  opinion  upon  it,  and  I  suppose  it  was 
at  the  request  of  Mrs.  Bohertson  s  counsel  tliat  the  reservation  was 
inserted  in  the  order  valeat  quantum. 

Is  there,  then,  anything  in  the  case  to  take  it  out  of  the  ordinary 
rule  of  law  for  the  administration  of  estates?  It  seems  to  me 
that  both  Jessel,  M.E.,  and  Lindley,  L.J.,  in  their  judgment  ex- 
pressed in  as  plain  terms  as  they  could  that  ordinary  rule.  They 
said  that,  inasmuch  as  the  gift  to  Mrs.  Bohertson  could  not  be 
treated  as  a  specific  legacy,  but  was  a  gift  of  the  general  personal 
estate,  with  the  exception  of  moneys  and  securities  for  money, 
the  moneys  and  securities  for  money,  which  constituted  the  residue 
of  the  personal  estate,  must  be  applied  first  in  payment  of  the 
legacies,  and  then  the  general  personal  estate,  which  was  given  to 
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PEARSONjJ.  Mrs.  Bobertson,  but  which  was  in  no  way  exonerated  from  the 
1885  payment  of  the  legacies,  must  be  applied.  There  is,  no  doubt,  a 
In  re  charge  of  the  legacies  upon  the  real  estate,  but  there  is  nothing 
OvEY.  more  than  a  charge ;  the  personal  estate  is  not  exonerated.  It 
■y.  is  admitted  that  there  is  no  authority  forj^saying  that,  where 
there  is  simply  a  charge  of  legacies  upon  real  estate,  that  charge 
is  anything  more  than  ancillary  to  the  personal  estate,  or  that  it 
can  be  enforced  against  the  real  estate  when  the  personal  estate 
is  sufficient  to  pay  all  the  legacies.  The  cases  in  which  the 
produce  of  the  real  estate  has  been  blended  with  the  personal 
estate,  and  constituted  one  fund  out  of  which  the  legacies  are  to 
be  paid,  are  totally  different  from  the  present  case.  To  my  mind 
there  is  nothing  whatever  in  this  case  to  shew  that  the  ordinary 
rule  of  administration,  which  makes  personal  estate  the  primary 
fund  for  the  payment  of  legacies,  is  not  to  be  followed,  and  I 
must  decide  that  it  is  to  be  followed. 

Fischer,  Q.O.,  and  Stirling^  for  the  heir-at-law : — 

The  charities  are  not  entitled  to  any  part  of  the  proceeds  of  the 
sale  of  the  real  estate.  The  trustees  are  directed  to  give  to  the 
hospitals  which  they  select  only  such  parts  of  the  residue  "as 
may  be  lawfully  appropriated  to  the  purpose."  That  must  be 
only  pure  personalty.  There  is  nothing  to  shew  that  the  testator 
had  in  his  contemplation  charities  which  were  authorized  to  take 
land  by  devise.    The  gift  is  not  of  real  estate  as  such. 

Cecil  Bussell,  for  the  Attorney-General,  was  not  heard. 
Peaesok,  J. : — 

I  must  say,  as  I  have  heard  Jessel,  M.E.,  say  in  other  cases, 
that,  though  I  do  not  know  what  the  testator  intended,  I  do  know 
what  he  has  said.  Having  given  the  residue  of  his  real  and 
personal  estate  to  trustees,  assuming,  as  I  must  conclude  he  did, 
that  there  would  be  some  residue  to  dispose  of,  he  directs  his 
trustees  to  apply  "  such  part  or  parts  thereof  as  may  be  lawfully 
appropriated  to  the  purpose,  for  such  one  or  more  or  any  hospital 
of  a  charitable  nature,  and  in  such  proportions  as  they  in  their 
uncontrolled  discretion  shall  think  fit."    Mr.  Fischer  says  that 
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I  cannot  assume  that  he  knew  that  there  are  some  hospitals  which  PEARSON, J. 
are  capable  of  acquiring  real  estate  by  devise.  I  do  not  see  1885 
why  I  should  assume  that  he  did  not  know  that  there  are  such 
hospitals,  but  he  may  not  have  known  whether  those  hospitals 
had  already  acquired  all  the  real  estate  which  they  are  autho- 
rized to  take.  But  he  says  in  effect,  that  his  trustees  are  to 
appropriate  (not  to  pay)  such  part  or  parts  of  the  residue  as  may 
lawfully  be  appropriated  to  that  purpose  to  any  hospital  of  a 
charitable  nature  in  such  proportions  as  they  think  fit.  It  appears 
that  there  are  some  hospitals  of  a  charitable  nature  which  can 
thus  take  real  estate,  and  I  cannot  see  any  reason  why  the 
trustees  are  not  entitled  to  do  exactly  what  the  testator  has 
directed  them  to  do,  viz.  to  appropriate  the  residue  which  they 
have  in  their  hands  to  hospitals  to  which  by  law  it  can  be  law- 
fully appropriated.  It  seems  to  me  that  the  testator  has  made 
an  admirable  distinction  between  this  gift  of  residue  and  the 
money  legacies  which  he  has  given  to  charities  in  the  former 
part  of  the  will.  He  says  that  those  legacies  are  to  be  paid 
exclusively  out  of  such  part  of  his  personal  estate  as  may  be 
lawfully  appropriated  to  such  purposes,  and  preferably  to  any 
other  payment  thereout.  In  the  gift  of  the  residue  he  in  effect 
directs  an  appropriation  of  such  parts  of  it  as  may  be  lawfully 
appropriated.  I  do  not  see  any  reason  why  the  two  hospitals 
should  not  take. 


Solicitors:  Lawford,  Waterhouse,  &  Lawford ;  Young y  Jones, 
Itoherts,  &  Hale  ;  Hare  &  Co, ;  S.  Copping. 

W.  L.  C. 
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C.  A.     In  re  SOUTHPOET  AND  WEST  LANCASHIEE  BANKING 


Winding-up — Contributory — Conditional  Application  for  Shares — Condition 
Subsequent — Allotment — Non-compliance  by  Company  with  Condition — 
Neglect  to  rescind  by  Allottee — Sale  and  Transfer  by  Allottee. 

A  new  company  was  constituted  to  take  over  the  assets  and  liabilities  of 
an  old  company  in  liquidation,  under  a  scheme  by  which  each  shareholder 
in  the  old  company  was  entitled  to  a  share  in  the  new  company  in  respect  of 
every  share  held  by  him  in  the  old  company,  but  no  sum  was  to  be  deemed 
paid  up  on  any  share,  £1  per  share  was  to  be  paid  up  within  a  month, 
and  no  share  was  to  be  transferred  until  all  calls  thereon  had  been  paid. 

B.  F.y  a  shareholder  in  the  old  company,  had  declined  to  come  in  under 
the  scheme,  but  was  willing  to  pay  £700  on  being  relieved  within  two  years 
of  all  liability  in  respect  of  the  old  company.  Before  any  payment  had 
been  made  by  R.  F.,  one  Fisher,  a  shareholder  in  the  old  company,  applied 
for  700  shares  in  the  new  company  "  on  condition  that  I  am  credited  with 
£1  per  share  paid  into  a  fund  by  B.  F." 

By  a  resolution  of  the  directors  of  the  new  company  passed  in  the  pre- 
sence of  Fisher,  certain  ordinary  shares  were  allotted  to  him,  and  700 
ordinary  shares  were  also  allotted  to  him  "  conditional,"  that  word  being 
placed  opposite  to  them  in  a  list  of  allotments  appended  to  the  resolution. 

Letters  of  allotment  and  certificates  in  respect  of  the  first-mentioned 
ordinary  shares  were  sent  to  Fisher,  but  none  were  sent  to  him  in  respect 
of  the  700  shares,  and  his  name  was,  but  without  his  knowledge,  entered  on 
the  register  of  shareholders  in  respect  of  the  700  shares  as  well  as  the 
others,  but  with  the  word  "  conditional "  written  opposite  the  700  shares. 

Fisher  afterwards  sold  and  transferred  400  of  the  700  shares  to  Sher- 
rington, and  the  company  registered  the  transfer  and  issued  certificates  to 
Sherrington  for  400  shares,  crediting  him  with  £1  as  paid  up  thereon  and 
placing  him  on  the  register  as  the  holder  of  400  shares.  B.  F.  was  not 
relieved  from  his  liability  within  the  two  years,  and  did  not  pay  the  £700 ; 
and  the  new  company  went  into  liquidation  without  any  steps  having  been 
taken  by  Fisher  to  enforce  the  condition  of  his  application  or  to  rescind  it : — 

Held,  in  Fisher^ s  Case,  that  the  condition  attached  to  his  application  was 
a  condition  subsequent,  which,  owing  to  the  liquidation  of  the  company, 
could  not  now  be  enforced ;  that  under  the  circumstances  Fisher  must  be 
deemed  to  be  a  member  of  the  company  within  the  meaning  of  sect.  23  of 
the  Companies  Act,  1862,  and  must  be  placed  upon  the  list  of  contribu- 
tories  in  respect  of  300  shares  : 

And,  held,  in  Sherrington's  Case,  that  he  must  be  placed  upon  the  list  of 
contributories  in  respect  of  400  shares. 


TPEAL  from  County  Palatine  Court  of  Lancaster. 
On  the  1st  of  July,  1881,  a  new  company  bearing  the  above- 


1885 


COMPANY. 


Nov.  6. 


FISHER'S  CASE. 
SHERRINGTON'S  CASE. 
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mentioned  title  was  constituted  to  take  over  the  business,  assets,       C.  A. 
and  liabilities  of  an  old  company  of  tbe  same  name  then  being  1885 
wound  up,  under  a  reconstruction  scheme  or  agreement,  which  fisher's 
provided  (inter  alia)  that  each  shareholder  in  the  old  company 

S  HERRING" 

should  be  entitled  to  re(][uire  the  new  company  to  allot  to  him  ton's  Case. 
one  share  therein  (on  which  nothing  was  to  be  deemed  to  be 
paid  up)  in  respect  of  each  of  his  shares  in  the  old  company. 

The  capital  of  the  new  company  was  divided  into  shares  of  £5 
each,  and  by  the  articles  of  association  (art.  15)  the  sum  of  £1 
per  share  was  payable  in  two  instalments  of  10s.  each,  on  the  8th 
and  15th  of  July,  1881,  and  (art.  23)  no  share  was  to  be  trans- 
ferred until  all  calls  thereon  had  been  paid. 

Nearly  all  the  shareholders  in  the  old  company  entered  into 
the  proposed  arrangement ;  but  one  of  them,  Balph  Fletcher,  who 
was  the  holder  of  700  shares  therein,  declined  to  come  in  under 
it  and  take  shares  in  the  new  company ;  he  was,  however,  willing 
to  pay  £700  on  condition  of  being  relieved  from  certain  liabilities 
which  he  had  incurred  in  respect  of  the  old  company,  both  as  a 
shareholder  and  as  a  guarantor  of  one  of  its  debts. 

On  the  5th  of  July,  1881,  Thomas  Fisher,  a  shareholder  in  the 
old  company  and  a  member  of  the  reconstruction  committee  of 
the  new  company,  who  had  then  already  applied  for  eighty 
ordinary  and  fifty  preference  shares  in  the  new  company,  made 
a  further  application  for  shares  therein  in  the  following  terms : 
"  I  hereby  request  you  to  allot  to  me  700  ordinary  shares  of  £5 
each,  on  condition  that  I  am  credited  with  £1  per  share  paid 
into  a  fund  by  Mr.  Balph  Fletcher.'" 

On  the  same  day  a  meeting  of  the  directors  of  the  new  com- 
pany was  held  at  which  Fisher  was  present  as  one  of  the  recon- 
struction committee,  and  thereat  a  resolution  was  passed  allotting 
(amongst  other  allotments  specified  in  a  schedule  or  list)  eighty 
ordinary  and  fifty  preference  shares  to  Fisher,  and  also  700  shares 
to  him  ;  and  against  his  name,  opposite  the  700  shares,  was 
written  in  the  schedule  or  list  the  word  "  conditional." 

Another  meeting  of  the  directors  was  held  on  the  11th  of  July, 
1881,  at  which  also  Fisher  was  present,  and  the  minutes  of  the 
meeting  of  the  5th  of  July  were  then  read  and  confirmed. 
Letters  of  allotment  of  the  eighty  and  fifty  shares  were  sent  to 
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Fisher's 
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him  on  the  5th  of  July,  the  day  of  the  allotment :  but  no  letters 
of  allotment  in  respect  of  the  700  shares  were  ever  sent  to  him ; 
and  though  certificates  of  the  eighty  shares  and  the  fifty  shares 
were  sent  to  him  in  the  month  of  April  following,  no  certificates 
of  the  700  shares  were  ever  sent  to  him. 

Fisher  was  however  (but  without  his  knowledge)  at  once 
entered  in  the  book  which  the  company  used  as  their  register  of 
members,  not  only  as  holder  of  the  eighty  shares  and  the  fifty 
shares,  but  also  as  holder  of  the  700  shares,  and  opposite  the 
entry  of  the  700  was  written  the  word  "  conditional." 

The  scheme  of  arrangement  for  the  reconstruction  of  the  com- 
pany was  duly  sanctioned  by  the  Master  of  the  EoUs  upon  a 
petition  presented  for  the  purpose,  and  in  the  list  of  shares 
submitted  to  the  Master  of  the  KoUs  as  having  been  allotted  in 
the  new  company  were  included  the  700  shares  allotted  to  Fisher. 

The  payment  referred  to  in  the  condition  to  Fisher's  applica- 
tion had  not  been  made  at  the  date  thereof,  though  it  had  been 
in  contemplation :  but  on  the  3rd  of  October,  1881,  Fletcher  paid 
£700  into  the  Liverpool  Union  Bank  in  the  names  of  two  persons 
to  be  paid  over  to  the  company  if  within  two  years  Fletcher  was 
legally  relieved  from  his  liabilities  in  respect  of  the  old  company, 
and  otherwise  to  be  repaid  to  Fletcher. 

Meanwhile,  on  the  29th  of  August,  1881,  the  new  company 
had  begun  its  business,  and  on  the  6th  of  September,  1881,  Fisher 
sold  and  transferred  to  Henry  Sherrington  400  of  the  700  shares, 
and  applied  the  sale  moneys  to  his  own  purposes.  The  transfer 
of  these  400  shares  was  lodged  with  the  company,  but  they  at 
first  refused  to  register  it  upon  the  ground  that  the  two  sums  of 
10s.  payable  in  instalments  and  making  £1  per  share  provided 
for  by  the  articles  had  not  been  paid  up.  It  was  however  ulti- 
mately registered  by  the  company  on  the  28th  of  February,  1882. 
On  the  6th  of  April,  1882,  certificates  for  400  shares  were  issued 
to  Sherrington,  and  he  was  entered  on  the  register  as  the  holder 
of  400  shares  in  the  company. 

The  £700  paid  to  the^  suspense  account  in  the  names  of  the  two 
persons  above  mentioned  was  never  received  by  the  company  as 
Fletcher  was  not  relieved  from  his  liabilities  within  the  two  years ; 
but  on  the  30th  of  December,  1882,  Fisher  and  Sherrington  were. 
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without  their  knowledge,  credited  in  the  company's  books,  the      c.  A. 
first  with  £300  and  the  second  with  £400 ;  and  this  £700  was  1885 
debited  in  the  company  s  books  to  the  LivBTpool  TJuion  SctfiJc,  fisher's 
though  it  was  not  payable  under  the  circumstances. 

In  the  month  of  July,  1884,  a  call  was  made  ui^ob.  Fisher  in  ton's  Case. 
respect  of  300  shares,  and  upon  Sherrington  in  respect  of  400  ~" 
shares,  and  then  for  the  first  time  Fisher  became  aware  that  the 
company  were  treating  him  as  the  holder  of  300  shares  with  £1 
paid  up  upon  them. 

A  resolution  for  the  voluntary  winding-up  of  the  new  company 
was  passed  in  August,  1884,  and  an  order  was  subsequently  made 
by  the  Court  that  the  voluntary  winding-up  should  be  continued 
under  supervision. 

The  liquidator  of  the  new  company  having  placed  the  names 
of  Fisher  and  Sherrington  upon  the  list  of  contributories  in  respect 
of  300  and  400  shares  respectively,  with  nothing  paid  up  upon 
any  of  them,  they,  on  the  14th  of  January,  1885,  obtained  from 
the  Registrar  of  the  Chancery  Court  of  the  County  Palatine  of 
Lancaster  an  order  that  their  names  should  be  struck  off  the  list 
of  contributories,  which  order  was  subsequently  affirmed  by  the 
Vice-Chancellor  of  the  county  palatine. 

The  liquidator  now  appealed. 

Macnaghten,  Q.C.,  and  Botch,  in  support  of  the  appeal : — 

The  condition  attached  to  Fisher's  application  for  shares  in  the 
new  company  was  in  its  essence  a  condition  subsequent,  for  he 
could  not  be  credited  with  £1  per  share  until  the  shares  had  been 
allotted  to  him.  He  became  a  shareholder  under  an  allotment 
in  pr^senti  with  a  collateral  agreement  containing  a  condition 
subsequent.  This  condition  was  one  which  contravened  the  25th 
section  of  the  Companies  Act,  1867,  requiring  (subject  to  the  ex- 
ception therein  mentioned)  every  share  in  a  company  to  be  issued 
and  held  subject  to  the  payment  of  the  whole  amount  thereof  in 
cash ;  and  even  if  Fisher  had  any  right  to  require  the  company 
to  perform  the  condition,  or  to  bring  an  action  to  be  relieved 
from  the  shares,  he  lost  that  right  by  not  enforcing  it  before  the 
winding-up  of  the  company.  It  is  true  that  no  letters  of  allot- 
ment of  the  700  shares  were  sent  to  him,  but  he  was  present 
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0.  A,  when  the  allotment  was  made  to  him,  and  knew  of  it,  and  knew 

1885  also  that  his  name  was  included  in  the  list  furnished  to  the 

Fishee's  Master  of  the  Kolls,  when  the  reconstruction  scheme  was  ap- 

Oase  proved,  as  an  allottee  of  these  700  shares.    He  moreover  sold 

Sh  ERRING"" 

ton's  Case.  400  of  these  shares,  and  applied  the  purchase-moneys  to  his  own 
"~  use.  The  condition  was  for  his  own  benefit,  he  had  the  power  to 
waive  it,  and  his  conduct  constitutes  a  waiver  of  any  right  he 
ever  had  to  insist  upon  it,  and  amounts  to  a  new  agreement  to 
take  and  hold  the  shares  without  any  condition.  As  to  Sherring- 
ton, he  is  either  a  transferee  from  a  duly  constituted  shareholder, 
or  there  has  been  a  novation,  and  he  is  the  duly  registered  abso- 
lute holder  of  400  shares  under  a  new  contract  between  him  and 
the  company. 

Whiteliorne,  Q.C.,  and  Balph  Neville,  for  Fisher  and  Sher- 
rington : — 

First,  as  to  Fisher,  The  words  of  the  condition,  viz.,  "  on 
condition  that  I  am  credited,"  taken  with  the  facts  of  the  case, 
shew  that  it  is  a  condition  precedent.  They  amount  to  this,  "  I 
ask  you  to  allot  me  700  shares,  but  not  to  allot  them  until  they 
are  credited  with  the  £700  which  Fletcher  says  he  will  pay  on 
being  released  from  his  liabilities."  This  is  a  conditional  appli- 
cation and  not  a  contract  to  take  shares ;  and  the  condition  is 
one  which  was  never  performed,  and  the  performance  of  which  has 
now  become  impossible.  It  is  said  that  Fisher  by  his  conduct 
has  waived  the  condition.  But  this  is  not  so.  Although  the 
company  sent  Fisher  letters  of  allotment  as  to  the  eighty  and  fifty 
shares  in  July,  1881,  and  the  certificates  as  to  those  shares  in 
April,  1882,  they  never  sent  him  any  letters  of  allotment  or  any 
certificates  whatever  as  to  the  700  shares;  and  the  only  allot- 
ment of  the  700  shares,  which  Fisher  knew  of,  was  an  allotment 
marked  "  conditional,"  that  is  subject  to  this  very  condition  pre- 
cedent. 

Fisher  attended  the  meetings  as  a  member  of  the  reconstruc- 
tion committee  and  as  the  holder  of  the  eighty  ordinary  shares, 
and  cannot  be  bound  by  the  unconditional  registration  which 
was  effected  without  notice  to  him.  An  attempt  is  made  to  shew 
that  the  condition  has  been  performed,  but  the  entries  in  the 
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company's  books  which  are  said  to  have  had  this  effect  were  0.  A. 
purely  fictitious  (as  the  company  never  had  what  they  purported  1885 
ta  credit  and  debit),  and  were  never  communicated  to  Fisher,  Fishee's 

As  laid  down  in  Buckley  on  the  Companies  Acts  (1),  citing  Ex 
jparte  Preston  and  Henry  (2),  "  the  test  whether  an  applicant  is  to?s^cTS. 
liable  to  be  placed  on  the  list  of  contributories  is  whether  specific 
performance  of  the  agreement  to  take  the  shares  could  have  been 
decreed  against  him."  Applying  this  test  and  the  principles  of 
Fellatfs  Case  (3)  and  Simpson's  Case  (4),  Fisher  cannot  be  put 
upon  the  list  of  contributories  in  respect  of  the  300  shares,  for  he 
only  agreed  to  take  the  700  shares  subject  to  a  condition  prece- 
dent which  has  not  been  performed,  and  either  was  ultra  vires 
the  directors,  and  therefore  not  binding  on  Fisher  for  want  of 
mutuality,  or  intra  vires  the  directors  and  incapable  of  perform- 
ance, and  so  not  enforceable  against  him.  And  if  he  is  held 
liable,  it  will  be  in  respect  of  something  which  he  never  bargained 
for  and  now  can  never  get. 

As  to  Sherrington,  he  only  bought  what  Fisher  could  sell,  i.e., 
shares  with  £1  paid.  The  transfer  was  in  the  face  of  the  23rd  of 
the  articles  of  association  prohibiting  transfer  until  the  £1  per 
share  called  up  had  been  paid,  and  as  he  stands  in  Fisher's  shoes  he 
is  entitled  to  say  that  the  shares  were  never  allotted  to  him,  that 
the  company  could  not  credit  him  with  £1  per  share,  and  that 
there  never  was  any  contract  between  him  and  the  company  which 
could  be  enforced  against  him. 

Morton's  Case  (5)  does  not  apply,  as  the  company  here  knew 
that  the  allotment  was  conditional. 


Fey,  L.J.:— 

I  have  been  requested  by  the  Lords  Justices  to  give  the  first 
judgment  in  this  case,  and  Lord  J ustice  Lindley,  who  is  not  present 
to  day,  agrees  in  the  conclusion  which  I  am  about  to  state.  [His 
Lordship  then  stated  shortly  the  facts  of  the  case,  and  after  re- 
marking that  the  £1  per  share  referred  to  in  the  condition  of 
Fisher's  application  obviously  related  to  the  two  sums  of  10s.  per 

(1)  4tli  Ed.  p.  59.  (3)  Law  Rep.  2  Oh.  527. 

(2)  15  L.  T.  (N.S.)  496.  (4)  Ibid.  4  Oh.  184, 

(5)  Law  Rep.  16  Eq.  104. 
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0.  A.  share  payable  in  instalments  of  those  amounts  during  the  month 
1885  of  July,  1881,  continued :— ] 
Fisheb's  Now,  that  being  the  nature  of  the  transaction  between  the 
parties,  and  taking  Mr.  Fisher's  Case  first,  the  question  is,  whether 
ton's  Case,  he  is  to  be  treated  as  a  contributory  to  the  new  company  now 
F^y^iTj.  being  wound  up,  or  in  other  words,  whether  he  satisfies  the 
language  of  the  23rd  section  of  the  Act  of  1862,  which  defines 
a  member  of  a  company  as  being  "  a  person  who  has  agreed  to 
become  a  member  of  a  company  under  this  Act,  and  whose  name 
is  entered  on  the  register."  I  may  say  at  once  that  Mr.  Fisher's 
name  was  on  the  register,  and  therefore  the  only  inquiry  which 
remains  is,  whether  or  not  he  had  agreed  to  take  shares.  That 
depends  upon  the  true  construction  to  be  put  upon  his  proposal 
or  application,  and  upon  what  took  place  on  the  acceptance  of  his 
proposal.  In  the  first  place  then,  simply  looking  at  the  terms  of 
the  proposal  or  application,  it  appears  to  me  that  the  condition 
was  in  its  nature  a  condition  subsequent  and  not  a  condition  pre- 
cedent. The  condition  I  read  to  be  one  which  provides  for  the 
payment,  at  some  future  time,  of  sums  which  were  to  become 
due  at  a  future  time  on  shares  which  were  to  be  allotted  in  pur- 
suance of  that  proposal.  Instead,  therefore,  of  the  things  contem- 
plated by  the  condition  being  things  which  could  be  done  before 
the  allotment  of  shares,  they  were  things  which  in  their  nature 
must  be  done  after  the  allotment  of  shares,  and  they  were  things- 
which  could  not  be  done  unless  shares  were  allotted,  for  unless- 
the  shares  were  allotted,  there  was  no  obligation  to  pay  the  sum 
at  all.  In  its  nature,  therefore,  the  condition  was  a  condition 
subsequent  and  not  a  condition  precedent. 

It  next  becomes  material  to  consider  what  was  done  by  the 
company  to  whom  this  proposal  was  tendered.  On  the  same  5th 
of  July,  1881,  a  meeting  of  the  directors  of  the  new  company  was 
held,  at  which  Mr.  Fisher,  although  not  a  director  of  the  new  com- 
pany, was  nevertheless  present  in  his  character  of  a  member  of  a 
committee  of  shareholders  which  had  been  appointed  to  have  the 
conduct  of  these  matters,  and  at  that  meeting  a  resolution  was 
passed  "That  the  following  persons  be,  and  they  are  hereby 
allotted  the  number  of  ordinary  shares  of  £5  each,  and  the 
number  of  preference  shares  of  £5  each  written  opposite  their 
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respective  names."  Now,  pausing  there,  it  is  obvious  that  the  C.  A. 
intention  of  that  resolution  was  to  make  a  definite  and  conclusive  1885 
allotment  of  the  shares  which  are  mentioned  in  the  subsequent  fisher's 
schedule.  In  that  subsequent  schedule  or  list  appears  the  name 
of  Mr.  Fisher  twice  over,  once  in  respect  of  the  other  shares  ton's  Case. 
which  he  had  applied  for,  and  once  in  respect  of  the  700  shares,  f^TiIj. 
the  application  for  which  I  have  read.  Against  his  name  in 
respect  of  that  last  application  the  word  "  conditional "  was  in- 
serted. Now,  I  pause  to  consider  what  is  the  nature  of  this  entry 
to  which  I  think  Mr.  Fisher  must  be  deemed  to  be  privy ;  and 
it  appears  to  me  that  the  effect  of  the  resolution  plainly  is  to 
allot  the  shares  to  Mr.  Fisher,  but  to  make  that  allotment  condi- 
tional on  some  unexpressed  condition.  It  is  obvious  that  if  the 
condition  had  been  a  condition  precedent,  there  ought  to  have 
been  no  present  allotment  of  shares,  whereas  if  the  condition  was 
a  condition  subsequent,  the  present  allotment  of  the  shares,  and 
the  statement  that  there  was  a  condition,  was  a  proper  and  appro- 
priate mode  of  conducting  the  business.  I  will  also  mention 
that  the  resolution  to  which  I  have  referred  was  not  only  passed 
in  the  presence  of  Mr.  Fisher,  but  that  at  a  later  date,  I  think 
the  11th  of  the  same  month  of  July,  he  was  present  at  another 
meeting  of  the  directors  (and  he  seems  to  have  been  present  at 
all  the  meetings  held  about  this  time),  at  which  the  minutes 
of  the  meeting  of  the  5th  of  July  were  read  and  confirmed.  I 
think,  therefore,  that  there  was  a  proposal  with  a  condition  sub- 
sequent, that  the  proposal  was  accepted  with  the  condition,  by  the 
company,  and  that  there  are  accordingly  the  elements  of  a  present 
contract  to  take  the  shares. 

It  is  not  immaterial  in  the  next  place  to  consider  (as  it  is 
admissible  to  do  when  there  is  any  ambiguity  in  the  language  of 
a  contract)  how  the  parties  to  this  contract  behaved  in  pursuance 
of  it.  Taking  the  company  first,  what  we  find  is  this,  that  the 
company  not  only  pass  this  resolution,  but  they  enter  Mr.  Fisher 
in  his  proper  order  in  the  share  register,  and  allot  to  him  700 
shares  with  specific  numbers.  Not  only  do  they  do  that,  but  they 
at  a  subsequent  date  allow  him  to  act  as  a  shareholder  by  trans- 
ferring the  shares.  It  appears  to  me,  therefore,  that  they  act  as 
if  the  allotment  had  been  a  definitive  one. 
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0.  A.         Then,  how  does  Mr.  Fisher  act  ?    Not  only  is  he  present  on 
1885    .  the  occasions  I  have  referred  to,  but  he  allows  the  company  (and 
Fisher's    ^^is  is  not  immaterial)  in  the  petition  for  the  confirmation  of  the 
Case.      reconstruction  scheme  to  state  to  the  Master  of  the  Eolls  that 
ton's  Case,  the  shares  have  been  allotted  to  him  in  the  manner  I  have  already 
s^^j,     mentioned,  a  statement  which  was  perfectly  correct  if  the  con- 
dition  was  a  subsequent  one,  but  very  incorrect,  and  not  consis- 
tent with  fair  conduct  on  the  part  of  Mr.  Fisher,  if  the  condition 
was  one  which  defeated  the  allotment  or  suspended  it.    Not  only 
does  he  do  that,  but  in  September  following  he  sells  400  of  these 
shares  to  Mr.  Sherrington,  and  he  receives  for  those  shares  the  sum 
of  £340,  and  when  he  subsequently  learns  that  the  £700  has  not 
been  credited  it  does  not  appear  that  he  made  any  repayment  of 
the  £340  to  Mr.  Sherrington,  or  in  any  way  signified  to  him,  as 
every  honest  man  would  have  done,  that  he  had  no  right  to  transfer 
the  shares.    Whether,  therefore,  we  look  at  the  conduct  of  the 
company,  or  at  the  conduct  of  Mr.  Fisher,  we  arrive  at  the  same 
conclusion  as  that  arrived  at  from  the  mere  naked  construction  of 
the  agreement  itself.    The  result  is  that  there  was  an  agreement 
that  Mr.  Fisher  should  become  a  shareholder,  that  his  name  was 
entered  on  the  register  of  members,  and,  accordingly,  that  the 
two  conditions  which  the  23rd  section  prescribes  as  constituting 
a  shareholder  are  satisfied  in  his  case. 

There  is  one  other  observation  which  I  desire  to  make.  It 
may  well  be  that  Mr.  Fisher  may  have  had  a  right  to  call  upon 
the  company  while  it  was  a  going  concern  to  perform  the  con- 
dition which  he  imposed  when  he  took  these  shares,  or  to  rescind, 
and  put  an  end  to  the  agreement.  But  if  he  had  any  such  equity 
or  any  such  right,  that  equity  and  that  right  have  been  lost  by  his 
allowing  the  winding-up  of  the  company  to  take  place  before  he 
enforced  it,  and  therefore,  without  expressing  any  concluded 
opinion  as  to  whether  he  may  have  any  right  to  enforce  the  per- 
formance of  the  condition,  it  seems  to  me  that  even  if  the  con- 
tract was  capable  of  being  avoided  when  the  company  was  a 
going  concern,  it  ceased  to  be  so  the  moment  the  winding-up 
order  was  made.  The  question  how  far  Mr.  Fisher  would  be 
liable  for  the  £5  a  share  is  not  open  on  the  present  occasion.  So 
far  as  the  discussion  has  gone  I  am  unable  to  see  any  ground 
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upon  wMcii  he  can  contend  that  he  is  not  liable  for  the  whole  C.  A. 
amount,  but  that  may  be  a  point  upon  which  it  would  be  wrong  1885 
to  prejudice  any  argument  which  Mr.  Fisher  may  desire  to  raise.  fisher's 

I  now  come  to  the  case  of  Mr.  Sherrington,  who  was  the  trans-  ^  ^^^^J^^ 
feree  of  400  of  the  shares  from  Mr.  Fisher.  In  one  respect  I  think  ton's  Case. 
his  case  is  better  than  M.Y.  Fisher's,  for,  after  receiving  from  the  com-  Fry,  l.j. 
pany  certificates  of  shares  which  stated  that  £1  per  share  had  been 
paid  upon  them,  he  may  be  in  a  position  to  argue  (and  for  aught 
I  see,  to  argue  successfully)  that  he  has  evidence  which  is  good 
against  the  company  that  the  £1  per  share  was  paid  in  cash.  The 
case  in  the  House  of  Lords  of  Burhinshaw  v.  Nicolls  (1),  certainly 
seems  strong  in  favour  of  that  contention,  but  it  is  only  incident- 
ally that  the  point  arises  before  us,  and  we  are  not  now  determining 
the  amount  of  Mr.  Sherrington's  liability.  In  other  respects  it 
appears  to  me  that  Mr.  Sherrington's  position  is  weaker  than  that 
of  Mr.  Fisher,  because,  even  if  the  conclusion  at  which  I  have 
arrived  with  regard  to  Mr.  Fisher  is  not  the  correct  one,  I  think 
it  would  be  very  difficult  for  Mr.  Sherrington  to  contend  that 
there  was  not  a  novation  entered  into  by  the  arrangement  between 
himself,  Mr.  Fisher,  and  the  company  under  which  he  became  the 
absolute  holder  of  400  shares,  independently  of  any  condition 
which  might  have  attached  to  the  original  contract. 

But  having  come  to  the  conclusion  that  no  such  condition 
precedent  did  attach  to  the  original  contract,  the  question  of 
whether  there  was  any  such  further  contract  between  Mr.  Sher- 
rington and  the  company  becomes  one  upon  which  it  is  not  neces- 
sary to  express  any  opinion.  For  these  reasons  I  am  unable,  and 
my  learned  brethren,  I  may  say,  are  equally  unable,  to  agree  with 
the  decision  arrived  at  by  the  learned  Judge  in  the  Court  below, 
and,  therefore,  this  appeal  must  be  allowed.  There  is  one  other  • 
observation  I  will  add,  which  is  this:  The  learned  Judge  has 
expressed  the  opinion  that  the  question  must  be  treated  as  if  it 
arose  in  an  action  for  specific  performance.  There  are  many  cases 
in  which  the  consideration  whether  specific  performance  can  be 
granted  is  a  very  material  one,  but  where  the  official  liquidator 
shews  that  all  the  predicates  which  according  to  the  23rd  section 
constitute  a  shareholder  exist,  that  is  to  say,  where  the  person  in 
(1)  3  App.  Gas.  1004, 1016, 1017. 
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question  has  entered  into  a  concluded  agreement  and  his  name  is 
on  the  register  of  shareholders,  I  am  not  satisfied  that  there  the 
case  can  be  treated  as  if  it  were  a  contract  resting  in  fieri.  Fot 
the  reasons  I  have  given  I  think  the  official  liquidator  has  satis- 
fied the  terms  of  the  23rd  section,  and  that  these  two  gentlemeii 
should  be  placed  upon  the  list  of  contributories. 


Baggallay,  L.J. : — 

I  entirely  agree  with  the  judgment  which  has  been  pronounced 
by  Lord  Justice  Fry,  and  as  we  had  an  opportunity  of  discussing 
the  question  during  the  interval  since  the  Court  rose,  I  am  in  a 
position  to  say  that  Lord  Justice  Lindley  takes  the  same  view. 

Solicitors :  Pritchard,  Englefieldf  &  Co.,  for  A.  S.  Mather,  Liver- 
fOol ;  Kime  &  Hammond,  for  Buch,  Dichsons,  &  Cockshott,  SouthjoorL 

W.  W.  K. 


C.  A. 

1885 
Nov.  11. 


In  re  PAKEY  AND  DAGGS. 

Will — Executory  Devise — Rejpugnancy — Death  of  Devisee 
of  happening  of  Contingency. 


Issue — Period 


A  testator  devised  real  estate  to  his  son  and  his  heirs ;  and  then  declared 
that  in  case  his  said  son  should  die  without  leaving  lawful  issue,  then  and 
in  such  case  the  estate  should  go  to  his  son's  next  heir-at-law,  to  whom  he 
gave  and  devised  the  same  accordingly : — 

Held,  that  the  contingency  of  death  without  leaving  issue  was  not  con- 
jBned  to  death  in  the  lifetime  of  the  testator,  but  referred  to  death  at  any 
time ;  and  that  the  gift  over  was  repugnant  and  void ;  and  that  the  devisee 
took  an  absolute  estate  in  fee  simple. 

This  was  an  appeal  from  a  decision  of  Yice-Chancellor  Bacon 
on  a  question  of  title  submitted  to  the  Court  under  the  Vendor 
and  Purchaser  Act,  1874. 

Thomas  Croose  Parry,  by  his  will,  dated  the  27th  of  November, 
1878,  devised  certain  property  to  his  son,  Thomas  Croose  Parry,  in 
the  following  terms  : — 

"  I  give  and  devise  unto  my  said  son,  T.  C.  Parry,  and  hi& 
heirs,  the  manor,  or  reputed  manor,  of  Birley,"  &c.  (describing, 
the  property).    And  after  charging  the  estate  so  devised  with 
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tlie  payment  of  certain  sums  of  money,  the  testator  proceeded  as  C.  A. 
follows : — "  And  I  hereby  declare  and  direct  that  in  case  my  said  1885 
son  T.  C.  Parry  shall  die  without  leaving  lawful  issue  then  and  in  re 
in  such  case  the  estate  and  premises  hereinbefore  devised  to  him  ^i^Sgs, 

shall  go  to  his  next  heir-at-law,  to  whom  I  give  and  devise  the   

same  accordingly." 

The  testator  died  on  the  11th  of  June,  1881.  T.  C.  Parry,  the 
son,  was  married,  but  had  no  issue  living.  He  contracted  to  sell 
a  portion  of  the  estate  devised  to  him  to  W.  Baggs.  The  pur- 
chaser objected  that,  according  to  the  true  construction  of  the 
will,  the  vendor  was  tenant  in  fee  [simple  with  an  executory 
devise  over  on  his  death  without  issue.  The  vendor  contended 
that  the  executory  devise  over  was  void,  and  that  the  vendor  had 
an  absolute  estate  in  fee  simple. 

The  parties  accordingly  submitted  the  point  to  the  Court 
under  the  Vendor  and  Purchaser  Act,  1874.  The  Vice-Chancellor 
held  that  the  executory  devise  over  was  void,  and  he  was  further 
of  opinion  that  the  devise  over  was  only  intended  to  take  effect 
on  the  death  of  T.  C.  Parry  in  the  lifetime  of  the  testator.  He 
therefore  decided  that  the  vendor  had  an  absolute  estate  in  fee 
simple.    From  this  decision  the  purchaser  appealed. 

Stallard,  for  the  Appellant : — 

First,  the  contingency  of  death  without  leaving  issue  applies 
to  death  at  any  time,  and  is  not  confined  to  death  in  the  lifetime 
of  the  testator,  Edwards  v.  Edwards  (1)  ;  O'Mahoney  v.  Bur- 
dett  (2),  unless  there  are  directions  in  the  will  inconsistent  with 
that  construction.  Here  there  are  no  words  in  the  will  inconsis- 
tent with  such  a  construction.  On  the  contrary,  if  the  testator 
had  intended  the  devise  over  to  take  effect  in  his  lifetime  he 
would  have  named  a  second  devisee  instead  of  leaving  the  estate 
to  his  son's  next  heir-at-law. 

Secondly,  the  executory  devise  is  not  repugnant  to  the  original 
gift  in  any  other  sense  than  that  in  which  every  executory  devise 
is  repugnant  to  the  original  devise,  namely,  as  putting  an  end  to 
it :  Holmes  v.  Godson  (3) ;  Shaw  v.  Ford  (4).    The  words  "  next 

(1)  15  Beav.  357.  (3)  8  D.  M.  «fc  G.  152. 

(2)  Law  Rep.  7  H.  L.  388.  (4)  7  Ch.  D.  669. 
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In  re 

Parry  and      BawUns,  for  the  vendor : — 
Daggs. 

—  With  respect  to  the  first  point,  the  rule  laid  down  in  O'Mahoney 

V.  Burdett  (1)  is  only  a  prima  facie  rule.  The  intention  of  the 
testator  must  govern  the  construction.  In  the  present  case  it  is 
probable  that  the  testator,  knowing  that  if  his  son  died  in  his 
lifetime  leaving  issue  the  devise  could  not  lapse  under  the  26th 
section  of  the  Wills  Act,  made  the  devise  over  to  prevent  the  gift 
lapsing  if  his  son  died  without  issue. 

Secondly,  we  contend  that  even  if  the  contingency  was  to  take 
effect  on  the  son's  death  at  any  time,  the  gift  over  is  repugnant 
to  the  absolute  gift  which  precedes  it.  It  is  not  an  executory 
devise  properly  speaking  for  an  executory  devise  alters  the  de- 
volution of  the  estate:  Jarman  on  Wills  (2).  This  devise  does 
not  alter  the  devolution  of  the  estate,  for  it  is  to  go  to  the  next 
heir-at-law.  It  amounts  simply  to  a  direction  that  the  first 
devisee  should  not  alienate  the  estate  in  his  lifetime  and  shall  die 
intestate  :  Gulliver  v.  Vaux  (3) ;  Murray  v.  Jones  (4).  But  we 
also  contend  that  the  words  "  next  heir-at-law  "  are  not  the  de- 
signation of  a  person  but  words  [of  limitation.  In  that  view  the 
effect  of  the  gift  is  to  give  the  son  the  fee  in  any  event :  Fuller 
V.  Ghamier  (5). 

Sfallard,  in  reply. 
Fey,  L.J.:— 

The  question  which  we  have  to  determine  in  this  case  arises 
on  the  will  of  T.  G.  Parry,  by  which  he  gave  certain  real  estate  to 
his  son  and  his  heirs,  and  then  proceeded  as  follows:  "And  I 
hereby  declare  and  direct  that  in  case  my  said  son,  T.  G.  Parry, 
shall  die  without  leaving  lawful  issue,  then  and  in  that  case  the 
estate  and  premises  hereby  devised  to  him  shall  go  to  his  next 
heir-at-law,  to  whom  I  give  and  devise  the  same  accordingly." 

(1)  Law  Eep.  7  H.  L.  888.  (3)  8  D.  M.  &  G.  167,  n. 

(^)  4tli  Ed.  vol  i.  p.  865.  (4)  2  V.  &  B.  313. 

(5)  Law  Eep.  2  Eq.  682. 
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Fry,  L.J. 


T.  C.  Farnj,  the  son,  has  succeeded  to  his  father's  property,  and  0.  A. 
has  made  a  contract  for  sale  of  part  of  it.  The  purchaser  objects  1885 
to  his  title,  and  we  have  now  to  decide  on  the  force  of  his  ob-  in  re 
jection.  The  purchaser's  objection  depends  upon  the  validity  of  "^daggs^^ 
the  gift  over  by  executory  devise.  Several  points  have  been 
argued  before  us  respecting  the  construction  of  this  devise.  In 
the  first  place,  it  was  argued  that  the  gift  over  was  to  take  effect 
only  in  the  case  of  the  devisee  dying  in  the  lifetime  of  the  tes- 
tator. In  my  opinion  that  construction  cannot  prevail.  When 
property  is  absolutely  given  to  a  person,  and  then  there  is  a  gift 
over  in  the  event  of  the  devisee  dying,  with  no  further  words,  it 
is  obvious  that  some  words  must  be  imported  to  define  the  con- 
tingency intended  by  the  testator.  Death  in  itself  is  not  a  con- 
tingency, and,  therefore,  we  must  imply  words  to  make  contin- 
gent the  event  which  has  been  spoken  of  as  contingent  by  the 
testator.  Where  there  is  no  antecedent  estate  the  contingency 
is  referred  to  death  in  the  lifetime  of  the  testator;  and,  accord- 
ing to  the  decision  in  Edwards  v.  Edwards  (1),  when  the  gift  in 
fee  is  preceded  by  a  life  estate,  the  contingency  has  been  held  to 
refer  to  the  death  of  the  donee,  either  during  the  preceding  life 
estate  or  in  the  lifetime  of  the  testator.  But  here  the  gift  over 
is  not  on  a  certain  event,  for  death  is  coupled  with  the  contin- 
gency of  not  leaving  issue.  Therefore,  there  is  no  need  to 
import  any  words :  and  consequently  there  is  no  necessity  for 
limiting  the  event  to  the  lifetime  of  the  testator. 

It  has  been  argued  that  the  words  "  next  heir-at-law  "  are  not 
words  of  purchase  but  of  limitation.  To  that  argument  I  am  not 
able  to  accede.  The  testator  has  in  the  earlier  clause  accom- 
panied his  devise  with  proper  words  of  limitation :  and  I  think 
that  it  would  be  a  strained  construction  of  the  clause  to  hold 
these  words,  which  are  properly  words  of  purchase,  to  be  words 
of  limitation.  I  may  further  observe  this,  the  testator  has  added 
express  words  of  devise  to  the  next  heir,  "  to  whom  I  give  and 
devise  the  same  accordingly."  That  argument,  therefore,  cannot 
be  maintained. 

Then  it  was  lastly  argued  that  the  gift  over  cannot  take  effect 
as  an  executory  devise,  because  the  only  operation  of  it  would 

(1)  15  Beav.  357. 
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0.  A.  be  to  give  an  estate  in  fee  simple  to  the  heir,  who  would  have 
1885  taken  the  same  estate  if  there  had  been  no  such  gift ;  that,  there- 
In  re  ^^re,  it  is  a  gift  which  would  not  alter  the  devolution  of  the  estate, 
but  that  its  only  effect  would  be  to  prevent  the  alienation  of  the 
estate,  and  that  it  is  therefore  invalid.  From  the  earliest  times 
the  Courts  have  always  leant  against  any  device  to  render  an 
estate  inalienable.  It  is  the  policy  of  the  law  always  to  make 
estates  alienable,  and  it  is  immaterial  by  what  device  it  is 
attempted  to  prevent  an  owner  from  exercising  the  power  of 
ownership.  This  lies  at  the  foundation  of  the  rule  in  Shelley  s 
Case  (1),  in  which  words  appearing  to  convey  an  independent  gift 
were  construed  to  be  words  of  limitation.  In  the  present  case  the 
testator's  son  is  devisee  in  fee,  and  on  his  death  either  one  of  his 
issue  will  be  his  heir  or  some  one  else.  If  his  heir  be  his  issue, 
such  issue  will  take  under  the  original  devise  and  the  gift  over 
does  not  arise :  if  his  heir  be  some  one  not  his  issue,  such  heir 
would  take  equally  under  the  original  devise  and  under  the 
gift  over :  so  that  the  operation  of  the  gift  over,  if  it  be  valid,  is 
not  to  alter  the  devolution  of  the  estate,  but  only  to  fetter  the 
power  of  alienation  during  the  lifetime  of  the  son.  That  was  an 
illegal  device,  and  consequently  the  gift  over  is  void.  I  am, 
therefore,  of  opinion  that  the  Vice-Chancellor's  decision  was 
right,  and  the  title  is  good.  The  appeal  must  be  dismissed  with 
costs. 

Sir  J.  Hannen  and  Bowen,  L. J.,  concurred. 

Solicitors :  Grundy,  Izod  &  Grundy,  agents  for  C.  B.  &  H, 
Andrews,  Leominster;  Twisden  &  Co.,  agents  for  W,  T.  Sale, 
Leominster, 

(1)  1  Eep.  93  a. 

M.  W. 
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Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  2,  suh-s.  5 ;  s.  56,  suh-s.  2 ;  s.  58, 

suh-s.  1,  c?.  vi.  ancZ  ix. — Person  having  Foiuers  of  Tenant  for  Life — Trust  Nov.  13,  14  ; 

Dec.  1. 

for  Accumidaiion — Person  not  entitled  to  Possession.   '_  ' 

A  testator  "by  will  dated  in  1883  devised  an  estate  to  the  use  of  trustees 
for  a  term  of  1300  years  and  subject  thereto  to  his  son  H.  S.  for  life,  with 
remainders  over  in  strict  settlement.  The  trusts  of  the  term  were  to  raise 
portions,  to  pay  annuities,  H.  S.  being  one  of  the  annuitants,  and  to 
apply  the  residue  as  a  sinking  fund  to  pay  off  mortgage  debts  and  other 
charges.  It  was  estimated  that  the  trusts  of  the  term  would  require  from 
fifteen  to  twenty  years  for  their  fulfilment.  The  testator  directed  that  the 
trustees  should  "  during  the  continuance  of  the  last-mentioned  trusts " 
enter  into  and  hold  possession  of  the  rents  and  profits  of  the  estate  "  and 
not  deliver  the  same  to  any  person  beneficially  interested  in  any  part 
thereof,"  and  should  manage  the  estate  as  therein  mentioned.  Very  full 
powers  of  management  were  given  to  the  trustees,  provided  that  when 
all  the  trusts  of  the  term  should  have  been  fully  paid  and  satisfied  the 
term  should  cease.  He,  moreover,  gave  to  the  trustees  such  other  powers 
over  the  estate  as  were  given  to  a  tenant  for  life  in  possession  by  the  Settled 
Land  Act,  1882  :— 

Eeld  (affirming  the  decision  of  Bacon,  V.C.),  that  H.  S.  was  a  person 
having  the  power  of  a  tenant  for  life  of  the  estate  within  the  meaning  of 
sect.  58,  sub-sect.  1,  cl.  ix.  of  the  Settled  Land  Act,  1882,  and  that  his 
consent  was  necessary  under  sect.  56,  sub-sect.  2,  to  the  effectual  exercise- 
by  the  trustees  of  the  powers  of  sale  and  enfranchisement  contained  m  . 
the  will. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Bacon 
upon  a  petition  presented  by  the  Hon.  James  Arehihald  Douglas 
Home,  Frederick  lltid  NicJioll,  and  Henry  Frederick  NichoU,  under 
sect.  56,  sub-sect.  3,  of  the  Settled  Land  Act,  1882,  praying  for 
the  opinion,  advice,  and  direction  of  the  Court  (1). 

The  settlement  was  made  by  the  will  of  the  late  Walter  Francis 
Duke  of  Buccleugh  and  Queenshury,  dated  the  8th  of  August, 


The  provisions  of  the  will  are  so  fully  set  forth  in  the  previous 
report  that  it  will  be  sufficient  to  state  the  general  effect  of  them. 
The  testator  thereby  limited  and  appointed  the  Clitheroe  estate  to 
the  use  of  the  Petitioners  for  a  term  of  1300  years  on  certain  trusts, 
and  from  and  after  the  expiration  or  sooner  determination  of  the 


1883. 
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(1)  28  Ch.  D.  378. 
M 
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Clitheroe 
Estate 


0.  A.  term,  then  to  his  second  son  Lord  Henry  Scott  for  life,  with 
1885      remainder  to  his  first  and  other  sons  in  tail  male. 

ye  The  trusts  declared  were :  first,  to  raise  certain  portions  for 
other  children ;  secondly,  to  raise  the  interest  upon  certain  sums 
charged  on  other  estates  at  5  per  cent. ;  thirdly,  to  set  apart  out 
of  the  rents  and  profits  an  annuity  to  Lord  Henry  Scott,  which 
was  to  be  raised  in  certain  events ;  and,  fourthly,  to  accumulate 
the  surplus  of  the  rents  and  profits  as  a  sinking  fund  for  the 
discharge  of  certain  debts  and  charges  amounting  in  the  whole  to 
over  £160,000,  and  there  was  a  direction  that  the  trustees  should 
enter  into  and  hold  possession  of  the  rents  and  profits  of  the 
Clitheroe  estate  and  not  deliver  the  same  to  any  person  beneficially 
interested  in  any  part  thereof.  Large  discretionary  powers  of 
management  were  given  to  the  trustees,  and  finally  they  were  to 
have  such  other  powers  over  the  Clitheroe  estate  as  are  given  to  a 
tenant  for  life  in  possession  by  the  Settled  Land  Act,  1882,  and 
"  as  extended  by  this  my  will." 

The  testator  died  on  the  16th  of  April,  1884,  and  his  will  was 
duly  proved  by  his  eldest  son  the  present  Duke  of  Buecleugh 
and  the  Petitioner  James  Archibald  Douglas  Home,  whom  he  had 
appointed  his  executors. 

The  Petitioners  on  the  death  of  the  testator  entered  into  pos- 
session of  the  Clitheroe  estate  in  pursuance  of  the  directions  of 
the  will.  The  net  rents  and  profits  of  the  estate  amounted  on 
the  average  to  about  £26,000  a  year,  and  the  debts  and  charges 
directed  to  be  liquidated  under  the  trusts  of  the  term  of  1300 
years  amounted  to  a  principal  sum  of  £160,000  in  addition  to  the 
yearly  sum  payable  out  of  the  rents  and  profits.  It  was  reckoned 
that  the  trusts  of  the  term  would  require  for  their  accomplishment 
a  period  of  from  fifteen  to  twenty  years. 

The  Petitioners  had  agreed  with  the  tenants  of  some  of  the 
copyhold  hereditaments  for  the  sale  to  them  of  the  freehold  and 
inheritance  of  the  copyholds  so  as  to  effect  an  enfranchisement 
thereof :  and  some  of  the  purchasers  having  objected  to  the  title 
on  the  ground  that  the  consent  of  Lord  Henry  Scott  was  necessary 
to  the  sale,  and  the  said  Lord  Henry  Scott  having  declared  that 
he  intended  himself  to  exercise  the  powers  given  to  a  tenant  for 
life,  the  following  questions  were  submitted  to  the  Court : — 
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1.  Whether  the  Petitioners  as  trustees  of  the  term  of  1300  C.  A. 
years  in  the  Glitheroe  estate  were  or  were  not  entitled  during  the  1885 
continuance  of  the  said  term  to  sell  the  freehold  of  the  said  j^^^ 
copyhold  hereditaments,  and  generally  to  exercise  the  powers  ^^g^^^^^^ 

expressed  to  be  conferred  on  them  by  the  said  will  for  any   

purpose  provided  for  in  the  Settled  Land  Act,  1882,  without  the 
consent  of  the  said  Lord  Henry  Scott. 

2.  Whether  the  said  Lord  Henry  Scott  during  the  continuance 
of  the  trusts  of  the  said  term  of  1300  years  is  to  be  deemed  a 
tenant  for  life  or  a  person  having  the  power  of  a  tenant  for  life  of 
the  Glitheroe  estate  within  the  meaning  of  the  Settled  Land  Act, 
1882. 

The  Vice-Chancellor  decided  that  Lord  Henry  Scott  was  during 
the  continuance  of  the  trusts  of  the  term  of  1300  years  to  be 
deemed  a  tenant  for  life,  or  a  person  having  the  powers  of  a  tenant 
for  life  of  the  Glitheroe  estate  within  the  meaning  of  the  Act ; 
and  that  the  trustees  of  the  term  were  not  entitled  to  sell  the 
estate  or  exercise  the  powers  for  that  purpose  provided  for  by  the 
Act  without  his  consent. 

From  this  decision  the  Petitioners  appealed. 

The  arguments  before  the  Court  of  Appeal  were  the  same  as 
those  used  before  the  Vice-Chancellor,  which  are  fully  given  in 
the  previous  report. 

Spencer  Butler,  for  the  Appellants,  cited  In  re  Hazles  Settled 
Estates  (1);  In  re  Strangways  (2)  Fearnes  Contingent  Ee- 
mainders  (3) ;  Boraston's  Gase  (4)  ;  Tregomvell  v.  Sydenham  (5)  ; 
In  re  Atkinson  (6)  ;  and  referred  to  the  Settled  Land  Act,  1882 
(45  &  46  Vict.  c.  38),  s.  2,  sub-s.  5;  s.  56,  sub-s.  2  :  s.  58,  sub-s.  1, 
cl.  vi.  and  ix. 

B.  J,  Gust,  for  Lord  Henry  Scott,  cited  In  re  Jones  (7),  and 
commented  on  the  same  sections  of  the  Settled  Land  Act, 

Spencer  Butler,  in  reply. 

(1)  26  Ch.  D.  428;  29  Ch.  D.  78.       Property  Gas.  1st  Ed.  p.  653, 

(2)  W.  N.  1885,  p.  191.  (5)  3  Dow.  194. 

(3)  loth  Ed.  p.  2.  (6)  30  Ch.  D.  605. 

(4)  3  Coke,  19  a ;  S.  C.  Tudor's  Keal       (7)  24  Ch.  D.  583 ;  26  Ch.  D.  730. 
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C.  A.      1885.  Dec.  1.    Sir  James  Hannen  : — 

1^  The  questions  raised  for  our  determination  on  this  appeal  are  : 

In  re  1st,  Whether  Lord  Eenrv  Scott  is,  within  the  meaning  of  the 
Estate.  2nd  section  of  the  Settled  Land  Act,  1882,  tenant  for  life  of 
certain  lands  settled  by  the  will  of  his  father,  the  late  Duke  of 
Buccleugh ;  or,  2ndly,  V^^hether  he  is  a  person  having  the  powers 
of  a  tenant  for  life  within  the  58th  section  of  the  same  Act.  If 
either  of  these  questions  is  answered  in  the  affirmative  this, 
appeal  fails. 

The  provisions  of  the  settlement  are  very  fully  set  out  in  the 
report  of  the  case  before  Vice-Chancellor  Bacon,  and  it  is  only 
necessary  for  me  on  this  occasion  to  give  the  effect  of  those  pro- 
visions. [His  Lordship  stated  the  effect  of  the  will  as  stated 
above,  and  proceeded : — ] 

The  definition  of  a  tenant  for  life  is  given  in  sect.  2  of  the 
Act,  sub-sect.  5 :  "  The  person  who  is  for  the  time  being,  under  a 
settlement,  beneficially  entitled  to  possession  of  settled  land,  for 
his  life,  is  for  purposes  of  this  Act  the  tenant  for  life  of  that  land, 
and  the  tenant  for  life  under  that  settlement." 

By  the  7th  sub-section  it  is  enacted  that  "a  person  being 
tenant  for  life  within  the  foregoing  definitions  shall  be  deemed 
to  be  such  notwithstanding  that,  under  the  settlement  or  other- 
wise, the  settled  land,  or  his  estate  or  interest  therein,  is  incum- 
bered or  charged  in  any  manner  or  to  any  extent." 

With  reference  to  the  clause  in  the  settlement  to  which  I  have 
referred,  giving  the  trustees  powers  ot  the  tenant  for  life  under 
the  Settled  Land  Act,  it  appears  to  me  that  if  Lord  Henry  Scott 
be  tenant  for  life  within  the  definition  so  given,  then  that  provi- 
sion that  the  trustees  should  have  the  powers  of  the  tenant  for 
life  would  be  void  by  virtue  of  the  51st  section,  which  enacts  that 
"  If  in  a  settlement,  will,  assurance,  or  other  instrument  executed 
or  made  before  or  after,  or  partly  before  and  partly  after,  the 
commencement  of  this  Act  a  provision  is  inserted  purporting  or 
attempting,  by  way  of  direction,  declaration,  or  otherwise,  to  forbid 
a  tenant  for  life  to  exercise  any  power  under  this  Act,  or  attempt-- 
ing,  or  tending,  or  intended,  by  a  limitation,  gift,  or  disposition 
over  of  settled  land,  or  by  a  limitation,  gift,  or  disposition  of 
other  real  or  any  personal  property,  or  by  the  imposition  of  any 
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tjondition,  or  by  forfeiture,  or  in  any  other  manner  whatever,  to  pro-      0.  A. 
hibit  or  prevent  him  from  exercising,  or  to  induce  him  to  abstain  1885 
from  exercising,  or  to  put  him  into  a  position  inconsistent  with  re 
his  exercising,  any  power  under  this  Act,  that  provision,  as  far  as  ^eTtatT^ 
it  purports,  or  attempts,  or  tends,  or  is  intended  to  have,  or  would  ^.^ 

or  might  have,  the  operation  aforesaid,  shall  be  deemed  to  be   

void."  It  appears  to  me  that  it  is  impossible,  having  regard  to 
the  scope  and  objects  of  this  Act,  that  the  powers  of  a  tenant  for 
life  can  be  vested  at  the  same  time  in  trustees  and  in  the  person 
who  would  otherwise  be  tenant  for  life.  But  this,  as  I  have  said, 
depends  on  whether  Lord  Senry  Scott  is  tenant  for  life,  or  has 
the  powers  of  a  tenant  for  life.  I  am  not  prepared  to  give  a 
•definite  opinion  upon  the  question  whether  he  is  a  tenant  for 
life,  and  I  do  not  think  it  necessary  to  do  so,  because  I  am  of 
opinion  that  if  he  is  not  tenant  for  life  he  is  a  person  having  the 
powers  of  a  tenant  for  life  under  the  58th  section. 

That  section  enacts  that  "  Each  person  as  follows  shall,  when 
the  estate  or  interest  of  each  of  them  is  in  possession,  have  the 
powers  of  a  tenant  for  life  under  this  Act,  as  if  each  of  them  were 
tenant  for  life  as  defined  by  this  Act." 

Then  clause  vi.,  which  has  been  particularly  referred  to,  says 
that  "  A  tenant  for  his  own  or  any  other  life,  or  for  years  deter- 
minable on  life,  whose  estate  is,"  among  other  things,  "  subject 
to  a  trust  for  accumulation  of  income  for  payment  of  debts  or 
other  purposes,"  is  to  have  the  powers  of  a  tenant  for  life. 

Now  the  language  of  this  section  is  peculiar,  and  I  think  it  is 
^ot  in  accordance  with  ordinary  phraseology  to  say  that  a  tenant 
for  life  whose  estate  is  subject  to  a  trust  for  accumulation  of 
income  is  in  possession;  but  the  section  assumes  that  it  may 
be  so,  and  I  think  that  such  a  construction  must  be  put  upon  it  as 
will  give  effect  to  the  section  upon  that  assumption. 

Now  this  seeming  inconsistency  has  been  dealt  with  and  ex- 
plained in  the  case  of  In  re  Jones  (1).  Lord  Justice  Lindley  at 
p.  744  of  the  report  of  that  case  says  :  "  It  at  first  struck  me  as 
doubtful  whether  a  person  in  that  position  could  be  said  to  have 
any  estate  or  interest  in  possession,  the  words  *in  possession' 
in  sect.  58  being  obviously  used  by  way  of  distinction  from  '  in 

(1)  26  Ch.  D.  736. 
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remainder  or  reversion.'  But  when  we  look  further  into  the  Act 
it  seems  obvious  that  a  term  of  years,  whatever  its  length  be, 
when  it  is  merely  a  security  for  charges,  is  not  such  an  interest  as 
prevents  the  person  entitled  to  the  income  subject  to  that  charge 
from  being  in  possession  within  the  meaning  of  sect.  58."  That 
is  precisely  the  position  of  Lord  Eenry  Scott,  he  is  tenant  for  life, 
subject  to  the  charges  and  subject  to  the  term — the  term  being 
merely  security  for  the  charges.  Nothing  stands  in  the  way  of  hi& 
receipt  of  the  rents  and  profits  but  the  charges,  which  he  might 
at  any  time  redeem,  and  therefore,  on  the  authority  of  that  case, 
his  interest,  though  subject  to  those  charges,  is  in  possession 
within  the  meaning  of  sect.  58. 

For  these  reasons  it  appears  to  me  that  we  must  answer  the 
questions  submitted  to  the  Court  as  follows  : — 

First,  that  the  trustees  are  not  entitled  during  the  continuance 
of  the  term  to  deal  with  the  estate  in  manner  proposed  without 
the  consent  of  Lord  Henry  Scott ;  and 

Secondly,  that  Lord  Henry  Scott  is  to  be  deemed  a  tenant  for 
life  or  a  person  having  the  powers  of  a  tenant  for  life  of  the 
estate,  and  therefore  that  the  appeal  must  be  dismissed. 

Fry,  L.J. 

I  concur  in  the  conclusion  arrived  at  by  the  learned  President. 

The  first  question  of  course  arises  on  the  2nd  section  of  the  Act. 
With  regard  to  that,  I  would  merely  say,  as  at  present  advised, 
I  am  not  satisfied  that  Lord  Henry  Scott  is  within  the  meaning  of 
the  Act  a  tenant  for  life.  I  incline  to  think  that  the  fact  of  the 
term  which  takes  precedence  of  his  interest  being  one  for  the 
management  of  the  estate  and  one  which  requires  the  trustees  to 
take  possession  of  the  estate  and  keep  that  possession  for  the 
purposes  of  accumulation,  does  prevent  him  being  a  person  bene- 
ficially entitled  to  possession  of  the  estate.  On  that  point  I  do 
not  desire  to  express  any  concluded  opinion.  I  abstain  from 
expressing  that  opinion,  because  I  concur  in  the  view  that  Lord 
Henry  Scott  is  clearly  a  person  who  under  the  58th  section  of  the 
Act  is  entitled  to  the  powers  of  a  tenant  for  life  under  the  Act. 

Now  the  first  difficulty  which  occurs  arises  on  the  words  of 
definition  with  which  that  section  commences  :  "  Each  person  as 
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Fry,  L.J. 


follows  shall,  when  the  estate  or  interest  of  each  of  them  is  in      C.  A. 
possession,  have  the  powers  of  a  tenant  for  life  under  this  Act."  1885 
It  is  said  that  the  estate  or  interest  of  Lord  Henry  Scott  is  not 
in  possession,  because  it  is  preceded  by  a  term  of  1300  years.  ^Es™tT^ 

But  clause  yi.  of  the  section  itself  shews  that  the  Legislature 
contemplated  an  estate  being  in  possession  within  the  meaning 
of  the  Act  which  nevertheless  is  preceded  by  a  trust  for 
accumulation. 

Now  to  what  does  the  trust  for  accumulation  attach  ?  Plainly 
to  some  antecedent  estate — a  term,  or  some  larger  interest  vested 
in  trustees  anterior  to  the  estate  of  the  person  in  possession.  It 
is  clear,  therefore,  whatever  may  be  the  proper  force  of  the  words 
"  in  possession  "  ordinarily  used  in  reference  to  estates,  that  under 
this  section  of  the  Act  the  fact  of  there  being  an  antecedent 
interest  which  supports  a  trust  for  accumulation  does  not  prevent 
the  subsequent  estate  from  being  treated  as  in  possession. 

The  next  point  is  this :  It  is  said  if  that  be  so,  neverthe- 
less having  regard  to  the  existence  of  this  term,  which  is  not 
merely  a  trust  for  accumulation,  but  for  other  purposes,  the  estate 
of  Lord  Henry  Scott  is  not  in  possession.  What,  then,  shortly,  are 
the  objects  of  the  term  ?  Its  objects  are  twofold.  In  the  first 
place  it  is  to  secure  certain  annuities  to  members  of  the  family. 
In  the  next  place  it  is  to  provide  by  means  of  what  is  called  the 
sinking  fund  an  accumulated  fund  for  the  payment  of  certain 
charges  and  principal  sum. 

It  performs  the  duties  therefore  of  an  ordinary  term  to  secure 
an  annuity,  and  of  a  term  for  the  purpose  of  an  accumulation 
fund.  Now,  that  a  mere  term  creating  an  incumbrance  in  the 
nature  of  an  annuity  does  not  prevent  the  estate  being  in  posses- 
sion was  determined  by  the  decision.  In  re  Jones  (1).  That  a 
trust  for  an  accumulation  would  not  prevent  an  estate  being  one 
in  possession  within  the  meaning  of  this  section  of  the  Act 
appears  from  clause  vi.  of  the  section  itself.  Therefore,  I 
conclude  that  the  term  in  neither  of  its  objects  prevents  Lord 
Henry  Scotfs  estate  being,  within  the  meaning  of  this  section  of 
the  Act,  one  in  possession.  I  therefore  agree  that  this  appeal 
should  be  dismissed. 


(1)  24  Ch.  D.  583;  26  Ch.  D.  736. 
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0.  A.         I  am  authorized  by  Lord  Justice  Bowen  to  say  that,  having 
1885       considered  the  case,  he  concurs  in  the  judgment  which  we  have 
pronounced. 

Clitheeoe 

Estate.        Qust  said  the  petition  being  a  friendly  one,  the  payment  of 
costs  had  been  agreed  upon  by  the  parties. 

Solicitors  for  all  parties :  Nicholl,  Manisty,  dt  Co. 

M.  W. 


a  A.  InreBIGGcim. 
1885  DAY  V.  TUENELL. 


Nov.  23.  [1884:    H.  4404.] 

Settlement — Covenant  hy  Settlor  for  Payment  of  a  sum  of  Money  during  his  Life 
or  after  his  Death — "  Free  from  all  Deductions  " — Succession  Duty  Act 
(16  &  17  Vict.  c.  51),  ss.  1,  42,  44  \_Bevised  Ed.  Statutes,  vol.  xi.,  pp.  595, 
604,  QO^y-Legacy  Duly  Act  (36  Oeo.  3,  c.  52),  s.  6  {Revised  Ed.  Statutes, 
vol.  Hi.,  p.  401]. 

The  father  of  a  married  woman  covenanted  with  trustees  for  payment  to 
them  at  such  time  or  times  during  his  life  as  he  should  think  fit,  or  within 
twelve  calendar  months  after  his  death,  of  the  sum  of  £10,000  "  free  from 
all  deductions  whatsoever,"  and  for  payment  to  them  in  the  meantime  of 
an  annuity  of  £200,  the  principal  sum  and  the  annuity  to  be  held  upon  the 
trusts  therein  mentioned  for  the  daughter  and  her  family.  The  covenantor 
did  not  pay  any  part  of  the  £10,000  in  his  lifetime,  but  after  his  death  his 
executor  paid  to  the  trustees  the  full  sum  of  £10,000.  The  Crown  claimed 
succession  duty  from  the  trustees,  who  paid  it,  and  claimed  repayment 
from  the  executor  on  the  ground  that  the  £10,000  was  to  be  paid  free  from 
all  deductions.  Both  parties  agreed  that  the  fund  was  liable  to  succession 
duty,  and  argued  the  case  on  that  footing.  Bacon,  V.C.,  decided  that  the 
fund,  and  not  the  covenantor's  estate,  must  bear  the  duty  if  payable : — 

Held  (affirming  the  decision  of  Bacon,  V.C),  that  if  the  duty  was  payable 
it  must  be  borne  by  the  fund,  for  that  the  relation  between  the  trustees 
and  the  executor  was  simply  that  of  creditors  and  debtor,  that  the  executor 
was  not  liable  to  be  called  on  by  the  Crown  for  the  duty,  and  that  when 
he  had  paid  the  £10,000  in  full  to  the  trustees,  he  had  discharged  his  tes- 
tator's obligation,  and  was  not  concerned  with  the  question  whether 
succession  duty  was  payable. 

Whether  any  succession  duty  was  payable  on  the  death  of  the  cove- 
nantor, quGere. 

This  was  an  appeal  by  the  Plaintiffs  from  a  decision  of  Vice- 
chancellor  Bacon  (1). 

(1)  29  Ch.  D.  697. 
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By  an  indenture  of  settlement  dated  the  5th  of  May,  1879, 
Henry  Higgins  covenanted  with  the  trustees  "  that  he,  the  said 
if.  Higgins,  will  at  such  time  or  times  during  his  life  as  he  shall 
think  fit,  or  within  twelve  calendar  months  after  his  death,  pay 
to  "  the  trustees  or  trustee  of  the  settlement  "  the  sum  of  £10,000 
sterling  free  from  all  deductions  whatsoever,"  and  that  in  the 
meantime  and  until  the  £10,000  was  paid,  Higgins,  his  heirs, 
executors,  or  administrators,  would  pay  to  the  trustees  an  annuity 
of  £200.  Trusts  were  declared  of  the  £10,000  and  the  annuity 
for  the  benefit  of  the  covenantor's  daughter,  Mrs.  Bay,  and  her 
family. 

Higgins  died  in  August,  1881,  without  having  paid  the  £10,000, 
^and  in  June,  1883,  the  executor  paid  it  to  the  trustees  of  the 
settlement.  The  Crown  claimed  succession  duty,  which  the 
trustees  paid,  and  the  question  now  was  whether  they  could 
recover  it  from  the  executor.  Vice-Chancellor  Bacon  expressed 
doubts  whether  succession  duty  was  payable  at  all,  but  held  that 
if  it  was  payable  it  must  be  borne  by  the  £10,000  and  not  by  the 
testator's  estate.  The  Plaintiffs,  the  trustees  of  the  settlement, 
appealed,  and  the  appeal  was  heard  on  the  23rd  of  November, 
1885. 
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Marten,  Q.C.,  and  Dunham,  for  the  Appellants : — 

[LoKD  Halsbury,  L.C.  : — Is  succession  duty  payable  at  all  ?] 

It  was  agreed  by  both  parties  in  the  Court  below  that  it  was 
payable,  and  we  were  not  called  upon  to  argue  that  point. 

[LoKD  Halsbury,  L.C. : — Suppose  we  should  be  of  opinion  that 
it  was  not  payable,  how  are  we  to  decide  the  question  who  is  to 
pay  it  ? 

Fry,  L.J. : — Do  you  agree  as  to  the  clause  under  which  it  is 
payable  ?] 

Yes. 

[  W.  Pearson,  Q.C.,  for  the  executor  : — The  point  whether  suc- 
cession duty  was  payable  was  considered  to  be  concluded  by  In 
re  MicMefhwait  (1)  and  Lord  Advocate  v.  Boherts'  Trustees  (2).] 

[The  Court  expressed  doubt  whether  those  cases  settled  the 

(1)  11  Ex.  452.  (2)  20  Scotch  Sess.  Cas.  2nd  Series,  449. 
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point,  but  said  that  the  argument  might  proceed,  and  they  would 
see  whether  the  case  could  be  disposed  of  without  deciding  that 
question.] 

We  contend,  then,  that  the  obligation  under  the  covenant  to 
pay  the  £10,000  clear  of  all  deductions  whatever  obliges  the 
executor  to  pay  it  free  from  any  deduction  for  duties  of  any  kind, 
just  as  when  a  legacy  is  given  free  from  all  deductions,  it  must 
be  paid  free  from  legacy  duty. 

[Fey,  L.J. : — The  executor  is  the  person  who  has  to  see  that 
the  duty  is  paid.] 

So,  in  the  present  case,  we  say  it  was  the  duty  of  the  executor 
to  see  that  the  succession  duty  was  paid,  so  that  the  £10,000 
might  be  subject  to  no  deductions. 

[LiNDLEY,  L.J. : — Could  the  Crown  have  called  on  the  executor 
to  pay  the  duty  ?] 

We  say  that  it  could.  Sect.  44  makes  various  persons  beside 
the  successor  liable  to  pay,  and  among  them  is  included  "  every 
trustee  ...  in  whom  .  .  .  any  property  .  .  .  subject  to  such  duty 
shall  be  vested."  Then  by  sect.  1  it  is  provided  that  "  property  " 
shall  include  real  and  personal  property,  and  that  the  term 
"  personal  property  "  shall  include  "  money  payable  under  any 
engagement,"  and  "  the  term  *  trustee '  shall  include  an  executor 
and  administrator."  This  executor  is,  then,  a  trustee  in  whom 
property  subject  to  succession  duty  is  vested,  and  by  sect.  44  is 
liable  to  the  duty  and  entitled  to  retain  it  out  of  the  property. 
This  case  cannot  be  dealt  with  as  a  simple  case  of  debtor  and 
creditor,  which  is  what  the  Yice- Chancellor  has  done ;  it  is  a  settle- 
ment by  which  the  wife's  father  is  to  settle  £10,000  free  from  any 
deductions.  If  it  were  a  simple  case  of  debtor  and  creditor,  there 
would  be  no  succession  duty  at  all.  Suppose  there  were  no 
stipulation  that  the  person  was  to  be  paid  free  from  all  deduc- 
tions, it  would  be  the  duty  of  the  executor  to  deduct  the  duty 
before  paying  the  sum  to  the  trustees.  The  effect  of  a  direction 
that  money  shall  be  paid  free  from  all  deductions,  was  fully  con- 
sidered in  In  re  Bannerman's  Estate  (1). 

[Fet,  L.J. : — I  feel  difficulty  in  seeing  that  this  is  property  on 
(1)  21  Ch.  D.  105. 
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wliicli  duty  is  payable  while  in  the  hands  of  the  executor.  How 
can  it  be  subject  to  duty  in  the  hands  of  the  payer  ?] 

As  soon  as  the  predecessor  dies,  his  executor  has  in  his  hands 
money  which  is  payable  under  an  engagement,  and  duty  can  be 
claimed  from  him  before  he  hands  it  over,  just  as  he  has  to  deduct 
the  duty  on  a  legacy. 

[Fry,  L.J. : — The  Legacy  Duty  Act  provides  for  the  liability 
of  the  executor.] 

We  say  that  the  effect  of  clause  44  of  the  Succession  Duty  Act 
is  the  same. 

[Fry,  L.J. : — The  right  to  receive  money  is  property  of  the 
payee,  you  are  asking  us  to  hold  that  the  obligation  to  pay  money 
is  property  in  the  hands  of  the  payer.] 

The  Act  includes  in  the  term  "  trustee  "  a  person  taking  on 
himself  the  administration  of  any  property,  and  the  executor  had 
the  administration  of  this  money.  The  settlor  had  the  option  to 
pay  during  his  life ;  he  elected  not  to  do  so :  if  he  had  paid 
during  his  life,  no  succession  duty  would  have  been  payable,  and 
if  he  delays  so  that  duty  is  payable,  his  covenant  that  the  sum 
shall  be  paid  free  from  deductions  is  not  kept  unless  his  estate 
pays  the  duty. 

W.  Pearson^  Q.C.,  Millar,  Q.C.,  and  W.  N.  Lawson,  for  the 
executor : — 

The  relation  between  the  covenantor  and  the  covenantees  was 
simply  that  of  debtor  and  creditor.  The  executor  has  paid  to 
the  trustees  of  the  settlement  £10,000  in  full.  The  question  is 
whether  he  has  not  fulfilled  the  covenant.  After  the  payment 
the  Crown  called  on  the  trustees,  not  on  the  executor,  for  pay- 
ment of  duty.  Then  the  trustees  call  upon  the  executor  to  pay 
them  something  more,  viz.,  the  amount  of  the  duty.  The  argu- 
ment of  the  Appellants  goes  to  prove  too  much,  viz.,  that  if  the 
settlor  had  paid  the  £10,000  to  the  trustees  in  his  lifetime,  his 
estate  would  have  been  liable  to  pay  succession  duty,  for  it  is  a 
fallacy  to  say  that  no  duty  would  have  been  payable :  it  clearly 
would  have  been  payable  as  soon  as  the  tenant  for  life  under  the 
settlement  died.    We  say  that  the  relation  is  purely  that  of 
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0.  A.  debtor  and  creditor,  and  tliat  the  executor  has  nothing  to  do  with 
1885       the  succession  duty. 

[They  were  then  stopped  by  the  Court.] 

HlGQINS. 

Day  Marten,  in  reply  : — 

TuRNELL.  TJie  question  is  what  the  settlor  covenanted  to  do,  and  I  sub- 
mit that  he  covenanted  for  payment  of  a  sum  clear  from  all 
demands  for  duty. 

LoED  Halsbury,  L.C.  : — 

I  must  protest  against  an  artificial  agreement  between  the 
parties  by  which  we  are  to  construe  the  instrument  according  to 
a  view  of  the  law  to  which  at  present  I  do  not  assent.  I  do  not 
mean  to  decide  whether  succession  duty  was  payable  or  not,  but 
it  is  not  reasonable  that  we  should  be  called  upon  to  construe  the 
instrument  upon  an  agreement  between  the  parties  that  the  duty 
shall  be  considered  to  be  payable.  I  shall  deal  with  the  settle- 
ment simply  as  it  stands.  I  think  the  covenant  only  means  that 
the  £10,000  shall  be  paid  in  full,  by  which  I  mean  that  nothing 
which  the  testator  himself  or  his  estate  could  claim  against  it 
should  be  set  off  against  the  sum,  and  I  think  that  it  has  no  refer- 
ence to  succession  duty  or  to  any  claim  of  the  Crown  for  duty. 
The  appeal  must  therefore  be  dismissed. 

LlNDLEY,  L.J. : — 

I  am  of  the  same  opinion.  There  is  a  plain  distinction  between 
legacy  duty  and  succession  duty  in  this  respect — the  Legacy 
Duty  Act  provides  that  the  executors  shall  be  liable  to  see  to 
payment  of  the  duty,  the  Succession  Duty  Act  does  not  contain 
a  similar  provision  applicable  to  sums  which  an  executor  has  to 
pay  under  a  covenant.  Mr.  Marten's  argument  is  that  sect.  44 
makes  both  the  trustees  of  the  settlement  and  the  executor  of 
the  covenantor  liable  to  see  to  the  payment  of  the  duty.  I  under- 
stand the  section  as  the  advisers  of  the  Crown  appear  to  have 
understood  it,  and  think  that  the  trustees  of  the  settlement,  when 
they  have  received  the  money,  are  the  persons  to  see  to  the  pay- 
ment of  the  duty,  and  that  the  executors  of  the  covenantor  have 
no  concern  with  it.    All  that  the  executors  have  to  do  is  to  hand 
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over  to  the  trustees  the  clear  sum  of  £10,000,  and  when  they      C.  A. 

have  done  that,  they  have  no  further  duty  in  respect  of  it.    It  1885 

would  be  startling  to  say  that  when  the  first  tenant  for  life  dies 

there  is  to  be  another  claim  a2:ainst  the  executors  of  the  cove-  hoggins. 

Day 

nantor  for  duty.  I  think  the  covenant  only  means,  "  I  or  my 
executors  will  pay  to  the  trustees  £10,000,  from  which  neither 
I  nor  they  shall  be  entitled  to  make  any  deductions." 

Fry,  L.J.  :— 

I  am  of  the  same  opinion.  It  appears  to  me  that  if  succession 
duty  is  payable  on  this  fund  it  is  under  sect.  42,  which  makes 
the  duty  a  charge  on  the  interest  of  the  successor,  and  I  cannot 
see  that  the  predecessor  was  in  any  way  liable  to  it.  I  think, 
therefore,  that  the  decision  of  the  Vice- Chancellor  was  right. 

Solicitors  :  Pritchard  &  Marshall,  agents  for  G.  B.  Eogerson  & 
Co,,  Liverpool ;  J.  H.  Johnson. 

H.  C.  J. 


In  re  GAENES.  0.  A. 

GAENES  V.  APPLIK.  1885 

[1885    G.    365.]  Nov.  24, 25. 

Fradice — Form  of  Decree  as  to  Moneys  received  hy  Trustee  during  his  Infancy. 

By  articles  of  settlement  on  the  marriage  of  Mr.  and  Mrs.  G.  in  1874,  it 
was  agreed  that  the  wife's  property  should  be  vested  in  a  trustee  or  trustees 
to  he  approved  of  hy  G.  and  wife,  upon  the  usual  trusts  of  a  marriage 
settlement,  with  power  to  purchase  a  leasehold  house.  In  1875  G.  and  wife 
purchased  a  leasehold  house,  which  was  assigned  to  A.,  who  agreed  to  hold 
it  on  the  trusts  of  the  articles.  In  1883  a  settlement  was  executed  hy 
which,  after  reciting  that  the  property  consisted  of  the  house,  and  certain 
other  particulars,  G.  and  wife  appointed  B.  to  he  trustee  and  assigned  to 
him  part  of  the  property,  and  agreed  that  the  rest  should  he  transferred  to 
him.  In  Tebruary,  1884,  A.  assigned  the  leasehold  to  JR.,  who  did  not 
attain  twenty-one  till  November,  1884.  One  of  the  children  of  the  mar- 
riage took  out  in  1885  an  originating  summons  against  A.  and  i?.  to  have 
their  accounts  taken  : — 

Held,  by  Bacon,  V.C.,  that  an  account  must  be  directed  against  A.  and 
B.,  limited  as  regarded  B.  to  moneys  and  properties  received  by  him  since 
he  attained  twenty-one. 

Heldj  on  appeal,  that  the  proper  course  was  to  direct  an  account  in  the 
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usual  form  against  A.y  with  an  inquiry  whether  all  or  any  and  what  parts 
of  the  trust  property  had  come  to  the  hands  of  JR.,  and  what  had  been  his 
dealings  and  transactions  in  respect  of  the  same,  and  as  to  the  dates  of  and 
circumstances  attending  such  receipts,  dealings,  and  transactions. 


indenture  of  settlement,  dated  the  1st  of  December,  1883,  was 
made  between  Games  and  wife  of  the  one  part,  and  W.  C.  Rolfe 
of  the  other  part,  reciting  to  the  effect  that  by  articles  of  agree- 
ment, dated  the  22nd  of  June,  1874,  made  before  the  marriage 
of  Mr.  and  Mrs.  Games,  it  was  agreed  between  them  that  all  the 
then  present  property  and  all  the  future  separate  property  (if 
any)  of  Mrs.  Games,  should  be  vested  in  a  trustee  or  trustees  to 
be  mutually  agreed  on  between  them,  and  that  a  settlement 
should  be  executed  by  all  necessary  parties,  which  should  contain 
all  the  powers,  provisions,  declarations,  covenants,  and  conditions 
usually  inserted  in  a  settlement  of  personal  property,  including  a 
power  to  vary  securities  with  the  joint  consent  of  the  husband  and 
wife  or  the  survivor,  and  a  power  to  invest  a  portion  of  the  trust 
fund  not  exceeding  £500  in  the  purchase  of  a  freehold  or  leasehold 
house  to  be  approved  of  by  the  husband  and  wife,  and  particularly 
certain  trusts  therein  mentioned,  being  the  trusts  set  out  in  the 
settlement.  It  further  recited  to  the  effect  that  the  property 
comprised  in  the  articles  was  now  represented  by  the  property 
thereinafter  mentioned,  namely :  1.  A  leasehold  house  purchased 
with  the  approval  of  Mr.  and  Mrs.  Games  with  part  of  the  trust 
funds,  and  vested  in  V.  A.  Applin  on  the  trusts  of  the  articles. 
2.  A  sum  of  £100  secured  to  the  husband  and  wife  by  a  mortgage 
of  leaseholds.  3.  A  sum  of  about  £131  9s.  4id.  secured  to  them  by 
a  bill  of  sale  of  furniture.  4.  Certain  furniture  mentioned  in 
a  schedule.  5.  Certain  furniture  mentioned  in  another  schedule. 
The  deed  went  on  to  recite  that  the  provisions  of  the  articles  had 
been  observed  up  to  that  time,  but  that  no  formal  settlement  had 
been  executed,  and  that  Mr.  and  Mrs.  Games  had  determined  to 
execute  such  a  settlement,  and  had  requested  Bolfe  to  act  as 
trustee,  and  that  it  was  intended  that  premises  Istly,  2ndly,  and 
3rdly  thereinbefore  described  should,  as  soon  as  conveniently 
might  be  after  the  execution  of  the  settlement,  be  assigned  and 
transferred  to  Bolfe.  Games  and  wife  then  assigned  the  furni- 
ture mentioned  in  the  two  schedules  to  Bolfe  upon  trust  to  sell 
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the  same  as  lie  should  think  fit,  but  during  the  joint  lives  of  Mr. 
and  Mrs.  Games  and  the  life  of  the  survivor  not  without  their,  his, 
or  her  consent  in  writing.  The  trusts  were  for  the  separate  use  of 
Mrs.  Games  for  life  for  her  separate  use  without  power  of  antici- 
pation, then  for  Mr.  Games  for  life,  and  after  the  decease  of  the 
survivor  for  the  children  of  the  marriage  as  the  husband  and  wife 
or  the  survivor  should  in  manner  therein  mentioned  appoint,  and 
subject  to  any  appointment  upon  trust  for  such  child  or  children 
of  the  marriage  as  being  a  son  or  sons  should  attain  the  age  of 
twenty-one  years,  or  being  a  daughter  or  daughters  attain  that 
age  or  marry,  and  if  more  than  one  in  equal  shares. 

The  leasehold  hous6  above-mentioned  was  assigned  to  AppUn 
by  a  deed  dated  the  23rd  of  December,  1875 ;  and  by  a  deed  dated 
the  16th  of  February,  1876,  which  recited  the  articles,  Applin 
covenanted  with  Games  and  wife  to  stand  possessed  of  the  house 
on  the  trusts  of  the  articles.  By  indenture  dated  the  18th  of 
February,  1884,  Applin  assigned  the  house  to  Bolfe, 

Bolfe,  as  it  appeared,  did  not  come  of  age  till  the  22nd  of 
November,  1884. 

In  February,  1885,  the  infant  daughter  of  Mr.  and  Mrs.  Games 
by  her  next  friend  took  out  an  originating  summons  against 
Applin  and  Bolfe  asking  that  each  of  them  should  furnish  and 
vouch  their  accounts  of  the  trust  declared  by  the  articles  and 
settlement,  that  the  funds  in  their  hands  might  be  paid  into 
Court,  and  a  new  trustee  or  trustees  appointed  in  the  place  of 
Bolfe. 

The  Chief  Clerk  of  Vice-Chancellor  Bacon  having  declined  to 
make  any  order  against  Applin  on  the  ground  that  he  was  not 
formally  a  trustee  of  the  articles,  and  any  further  order  against 
Bolfe  than  that  he  should  account  for  moneys  received  by  him 
after  he  came  of  age,  the  summons  was  adjourned  into  Court. 
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1885.  April  29. 
order : — 


Yice-Chancellor  Bacon  made  the  following 


"  Order  that  the  following  account  be  taken  (that  is  to  say),  an  account  of  all 
moneys  invested  and  property  come  to  the  hands  of  the  Defendants  as  trustees 
of  the  said  articles  and  indenture  of  settlement,  or  to  the  hands  of  either  of 
them,  or  to  the  hands  of  any  other  person  or  persons  by  the  order  or  for  the  use 
of  the  Defendants  or  either  of  them,  and  in  taking  such  account  the  same  is  as 


V 


150 


CHANCEKY  DIVISION.  [VOL.  XXXL 


1885 


In  re 
Gaenes. 

Gaknes 

V. 

Applin. 


C.  A.  regards  tlie  Defendant  W.  C.  Rolfe  to  be  limited  to  any  moneys  and  properties 
received  by  him  since  he  attained  the  age  of  twenty-one  years."  Appoint  a 
new  trustee  in  the  place  of  Rolfe.    Eeserve  costs. 

The  Plaintiff  appealed  from  this  order  so  far  as  it  restricted 
the  account  as  against  Rolfe  to  moneys  received  since  he  came 
of  age.    The  appeal  was  heard  on  the  24th  of  November,  1885. 

MacClymontj  for  the  Appellant : — 

I  am  not  now  asking  for  a  declaration  that  the  Defendant  Bolfe 
is  liable  for  what  he  did  during  infancy,  but  only  for  an  inquiry  as 
to  the  property  which  has  come  into  his  hands.  When  the  facts 
are  known,  I  may  be  able  to  prove  moral  fraud  against  him,  and 
in  that  case  the  Court  will  hold  him  liable  even  for  what  he  did 
when  an  infant :  Sculthor]pe  v.  Tipper  (1). 

C.  W.  Williams,  for  the  Defendant  Bolfe : — 

There  is  no  precedent  for  such  an  inquiry  against  an  infant. 
The  Defendant  Bolfe  was  incapable  of  committing  a  breach  of 
trust  during  infancy.  Therefore  the  inquiry  directed  by  the 
Vice-Chancellor  is  all  that  the  Plaintiff  is  entitled  to :  Whitmore 
V.  Weld  (2)  ;  HindmarsJi  v.  Southgate  (3) ;  Stott  v.  Meanock  (4). 


Nov.  25.    LoED  Halsbuky,  L.C.  :— - 

We  are  of  opinion  that  the  order  ought  to  be  varied.  We  do 
not  decide  anything  as  to  the  liability  of  the  Defendant  Bolfe^ 
but  we  think  that  an  inquiry  ought  to  be  directed  which  will 
bring  out  all  the  circumstances  connected  with  his  proceedings  as 
to  the  estate,  and  the  Court  will  then  be  in  a  position  to  deter- 
mine whether  he  is  subject  to  any  and  what  liability  in  respect  of 
sums  received  by  him  during  his  infancy.  The  Lord  Justice  Fry 
has  prepared  minutes,  which  he  will  read. 

LiNDLEY,  L.J. : — 

I  also  agree  to  the  minutes  proposed  by  Lord  Justice  Fry, 


(1)  Law  Kep.  13  Eq.  232. 

(2)  1  Vern.  326. 

(3)  3  Kuss.  324. 


(4)  31  L.  J.  (Ch.)  746 ;  10  W. 
605. 
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Fey,  L.J. :—  C.  A. 


The  following  are  tlie  minutes  of  the  order  we  propose  to 


1885 


V. 

Appltn. 


make :—  J"" 

Garnes. 

Vary  so  much  of  the  order  of  the  Vice -Chancellor  as  directs  the  accounts,  Garnes 
•and  direct  accounts  and  inquiry  as  follows  : — 

1.  An  account  in  the  usual  form  of  all  moneys  and  property  come  to  the 
hands  of  Defendant  Apph'yt  as  trustee  of  the  articles. 

2.  An  inquiry  whether  all  or  any  and  what  part  or  parts  of  the  moneys  and 
property  mentioned  in  the  indenture  of  the  1st  of  December,  1883,  as  then 
representing  the  property  comprised  in  the  articles  of  the  22nd  of  June,  1874, 
have  or  has  come  to  the  hands  or  into  the  possession  or  under  the  disposition  or 
■control  of  Defendant  Bolfe,  and  what  have  been  his  dealings  and  transactions  in 
respect  of  the  same,  and  of  what  the  property  subject  to  the  trusts  of  the  said 
indenture  of  settlement  now  consists,  and  as  to  the  dates  of  and  circumstances 
attending  such  receipts,  dealing,  and  transactions,  and  let  Defendant  Applin  be 
at  liberty  to  attend  the  inquiry. 

We  do  not  intend  by  this  inquiry  to  decide  anything,  but  only 
to  bring  out  the  facts  so  that  the  Court  can  deal  with  them.  I 
ean  conceive  circumstances  under  which  Bolfe  might  be  made 
liable  for  moneys  received  by  him  though  received  before  he 
came  of  age. 

Solicitors  for  Plaintiff :  Weall  &  Barker. 
Solicitor  for  Defendant :  IF.  C.  Bolfe, 

H.  C.  J. 


BICKERTON  v.  WALKER. 
[1883    B.  3348.] 

Mortgage — Tran sferee — -Estoppel — Indorsed  Receipt 

On  the  10th  of  February,  1879,  the  Plaintiffs  mortgaged  to  B.  for  £250 
their  equitable  interests  in  a  sum  of  stock,  and  also  certain  policies  of 
assurance.  By  the  mortgage  deed  they  acknowledged  the  receipt  of  £250, 
and  they  also  signed  a  receipt  for  that  sum  indorsed  on  the  mortgage  deed. 
On  the  11th  of  March,  1879,  B.  transferred  the  mortgage  to  who  gave 
full  value  for  it  as  a  mortgage  for  £250,  and  had  no  notice  that  the  Plaintiffs 
had  not  received  that  sum.  The  Plaintiffs  brought  their  action,  alleging 
that  they  had  only  received  £91  instead  of  £250,  and  asking  redemption  on 
payment  with  interest  of  what  they  had  actually  received.  The  Court 
considered  that  the  evidence  would  have  been  sufficient  to  entitle  the 
Plaintiffs  to  a  judgment  on  that  footing  as  against  B. : — 

But  held,  that  as  against  //.,  who  had  no  notice  that  the  whole  £250  had 
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C.  A.  not  been  advanced,  the  account  must  be  taken  on  the  footing  of  its  having 
jggg  been  advanced;  for  that,  in  the  absence  of  any  circumstances  to  cause 
suspicion,  he  was  entitled  to  rely  on  the  acknowledgment  in  the  mortgage 
BiOKEKTOx          deed  and  the  indorsed  receipt,  and  had  a  better  equity  than  the  PlaintiffSy 
Walker  leaving  the  documents  in  the  hands  of  B.,  had  enabled  him  to 
  commit  a  fraud. 

Elizabeth  GOULSTON,  who  died  in  I862,  bequeathed  to 
trustees  a  sum  of  £1000  upon  trust  to  invest  it  and  pay  the 
income  to  Elizabeth  BicJcerton,  the  wife  of  Jolin  Bicherton,  for  life, 
and  after  her  death  upon  trust  for  such  children  of  hers  as  should 
be  living  at  her  decease,  and  being  sons  should  attain  twenty- 
one,  or  being  daughters  should  attain  that  age  or  marry,  and  for 
such  issue  of  any  children  dying  in  Mrs.  Bickertons  lifetime  as 
should  be  living  at  Mrs.  BicJcerton's  death,  such  children  to  take 
their  parent's  share.  The  legacy  was  invested  in  £975  New  £3 
per  Cent.  Annuities. 

In  1879  Mrs.  Bicherton  was  a  widow  with  three  children,  all  of 
whom  had  attained  twentj^-one.  Emily  Bicherton,  spinster  (here- 
inafter called  Miss  BicJcerton),  was  one  of  them. 

On  the  10th  of  February,  1879,  Mrs.  and  Miss  Biclcerton  ex- 
ecuted a  mortgage  deed  by  which,  in  consideration  of  the  sum  of 
£250  therein  expressed  to  be  paid  to  them  by  Ehenezer  Bates, 
"  the  receipt  and  payment  of  which  said  sum  of  £250  they  the 
said  E.  BicJcerton  and  E.  BicJcerton  the  younger  do  hereby  ac- 
knowledge," and  from  the  same  and  every  part  thereof  do  hereby 
release  the  said  E.  Bates,  his  executors,  administrators,  and  as- 
signs," they  jointly  and  severally  covenanted  with  Bates  for  the 
payment  to  him  of  £250  with  interest  at  £7  per  cent,  on  the  10th 
of  August  then  next.  Mrs.  BicJcerton  then  assigned  to  Bates  her 
life  interest  in  the  £975  stock  and  a  policy  of  assurance  for  £100 
effected  by  her  on  her  own  life,  and  Miss  BicJcerton  assigned  to 
Bates  her  reversionary  share  in  the  £975  stock  and  a  policy  of 
assurance  for  £300  effected  -by  her  on  her  own  life,  subject,  as 
regards  all  the  interests  assigned,  to  redemption  on  payment  of 
£250  with  interest  at  £7  per  cent,  on  the  10th  of  August  then 
next.  Indorsed  on  the  deed  was  a  receipt  in  the  usual  form,  signed 
by  Mrs.  and  Miss  BicJcerton,  acknowledging  the  receipt  of  £250. 

Astley  acted  as  solicitor  for  both  parties  in  this  transaction,  and 
the  deed  was  left  in  his  hands.    On  the  Uth  of  March,  1879,  the 
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mortgage  was  transferred  by  Bates  to  Hunter,  who  acted  by  his      C.  A. 
own  solicitor,  Walher,  and  sfave  full  value  for  the  mortgage  as  a  1885 
mortgage  for  £250,  without  making  any  inquiry  from  the  mort-  bickeuton 
gagors.  Walki^r. 

This  action  was  commenced  by  Mrs.  and  Miss  Bickerton  against 
Walker,  Bates,  Astley,  and  Hunter,  alleging  that  the  Plaintiffs  had 
only  received  sums  amounting  to  £91  17s.  Qd.  instead  of  £250, 
that  Bates  was  the  nominee  and  trustee  of  and  for  Walker,  and 
that  Bates  and  Astley  acted  under  his  directions,  and  that  Hunter 
had  iiotice  of  the  above  facts  when  he  took  his  transfer.  The 
Plaintiffs  asked  that  the  mortgage  might  be  cancelled,  they 
offering  to  pay  the  sum  really  advanced  and  the  interest  thereon, 
and  that  the  transfer  might  be  declared  void  against  the  Plain- 
tiffs, or  in  the  alternative  that  the  mortgage  might  stand  as  a 
security  for  what  had  been  really  advanced  and  interest,  and  that 
the  Plaintiffs  might  have  redemption  on  that  footing,  or  as  another 
alternative,  that  they  might  have  redemption  on  the  mortgage 
deed  as  it  stood. 

It  was  clearly  shewn  that  Walker  was  not  interested  in  the 
mortgage,  and  had  simply  acted  as  Hunter's  solicitor,  and  no 
ground  was  sliewn  for  affecting  either  of  them  with  notice  that 
the  Plaintiffs  had  not  received  the  whole  £250.  yice-Chancellor 
Bacon  considered  the  Plaintiffs'  case  not  to  be  proved,  and  gave  a 
judgment  dismissing  the  action  with  costs  as  against  Walker,  and 
dismissing  it  with  costs  as  against  Hunter,  except  so  far  as  it 
sought  the  ordinary  judgment  for  redemption.  The  usual  order 
in  a  redemption  suit  was  made  against  Hunter  with  a  direction 
that  the  account  was  to  be  taken  on  the  footing  of  £250  having 
been  advanced  to  the  Plaintiffs. 

The  Plaintiffs  appealed,  and  the  appeal  was  heard  on  the 
16th  and  17th  of  November,  1885.  The  evidence  as  to  the 
circumstances  under  which  the  mortgage  was  executed  was  gone 
into,  and  in  the  opinion  of  the  Court  of  Appeal  was  such  as  would, 
if  there  had  been  no  transfer,  have  made  it  proper  to  decree 
redemption  on  payment  only  of  what  should  be  shewn  to  have 
been  actually  advanced.  Astley  was  abroad  and  Bates  did  not 
appear,  so  the  material  question  was  whether  a  decree  of  that 
nature  could  be  made  against  Hunter. 

N2  1 


154 


CHANCEKY  DIVISION.  [VOL.  XXXI. 


C.  A.         Setvard  Brice,  for  the  Appellants  : — 

I  contend  that  a  mortgage  can  only  be  enforced  by  a  transferee 
BicKERTON  same  extent  as  it  might  be  enforced  by  the  original 

Waleek.    mortgagee :  ParJcer  v.  Clarlie  (1).    The  transferee  takes  subject 

to  the  equities  which  affect  the  original  mortgagee :  Norrish  v. 

Marshall  (2). 

[Fky,  L.J. : — That  case  only  deals  with  subsequent  transactions 
between  the  mortgagor  and  mortgagee,  the  mortgagor  not  know- 
ing of  the  transfer.] 

The  principle  is  illustrated  by  Mattheivs  v.  WaUwijn  (3),  which 
decides  that  a  transferee  takes  subject  to  the  account  between  the 
mortgagor  and  mortgagee.  The  principal  thing  in  the  transac- 
tion is  the  assignment  of  the  debt,  as  said  by  Lord  Eldon  in  that 
case  (4).  The  debt,  until  the  recent  change  in  the  law,  was  only 
assignable  in  equity,  the  assignment  is  subject  therefore  to  equit- 
able principles  ;  and  passes  nothing  but  what  is  justly  due  on  the 
instrument.  Williams  v.  Sorrell  (5)  follows  the  same  principle. 
The  true  view  is  that  the  transferee  is  bound  by  all  equities 
affecting  the  mortgage  transaction,  not  merely  by  the  state  of  the 
account.  Smith  v.  Parlces  (6)  shews  that  the  assignee  of  a  debt 
takes  subject  to  all  equities. 

[BowEN,  L.J. : — Are  you  not  estopped  by  the  deed  and  the 
receipt  upon  it  from  saying  that  the  whole  sum  was  not  advanced  ? 
Goodwin  v.  Bdbarts  (7).] 

That  was  the  case  of  a  document  which  by  custom  is  a  ne- 
gotiable instrument.  The  present  is  the  case  of  a  mortgage  which 
is  not  given  with  a  view  of  its  passing  from  hand  to  hand. 

[BowEN,  L.  J.,  referred  to  In  re  Agra  and  Masferman's  BanJc  (8).] 

The  present  case  is  more  like  In  re  Natal  Investme7it  Company  (9), 
in  which  the  Agra  BanTc  Case  was  referred  to,  and  which  is  a 
strong  authority  in  my  favour.  There  is  no  estoppel  from  a 
recital  in  a  security  unless  it  is  shewn  that  the  recital  is  intended 

(1)  30  Beav.  54.  (5)  4  Ves.  389. 

(2)  5  Madd.  475.  (6)  16  Beav.  115. 

(3)  4  Ves.  118.  (7)  1  App.  Gas.  476. 

(4)  Ibid.  128.  (8)  Law  Kep.  2  Cli.  391. 

(9)  Law  Rep.  3  Ch.  355. 
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to  be  shewn  to  third  parties  to  induce  them  to  act  upon  it ;  and 
the  fact  that  no  prudent  person  takes  a  transfer  of  a  mortgage 
without  an  inquiry  from  the  mortgagor,  shews  that  the  recital  is 
not  intended  to  be  acted  on.  Bolt  v.  White  (1)  and  Athenwim 
Life  Assurance  Society  v.  Fooley  (2)  support  my  contention.  I  say 
then  that  the  mortgage  ought  to  be  cut  down  as  against  Hunter. 
No  prudent  transferee  of  a  mortgage  ever  takes  his  transfer  with- 
out inquiring  from  the  mortgagor,  and  it  is  negligence  to  do  so. 
The  case  is  quite  different  from  that  of  an  absolute  sale,  because 
there  an  inquiry  would  not  be  made  of  the  original  vendor  unless 
there  was  something  to  raise  suspicion. 

Millar,  Q.C.,  and  La.ing,  for  Walker  and  Hunter : — 

As  against  Walker  there  is  no  case :  he  ought  never  to  have 
been  made  a  party,  and  the  dismissal  as  against  him  must  stand. 
As  regards  Hunter,  assuming  that  the  whole  £250  was  not  ad- 
vanced, we  say  that  he  is  not  affected  by  that.  If  a  person  takes 
a  transfer  of  a  mortgage  without  inquiring  from  the  mortgagor, 
he  does  so  at  his  own  risk  as  regards  the  state  of  the  account, 
but  the  mortgagor  is  estopped  from  saying  that  any  statement 
made  by  himself  is  untrue.  The  transferee  has  a  right  to  act  on 
any  such  statement.  Everybody  knows  that  the  sum  due  on  a 
mortgage  may  have  been  reduced  by  part  payment,  and  if  a 
transferee  makes  no  inquiry  from  the  mortgagor  the  mortgagor 
gets  the  benefit  of  previous  part  payments  as  against  him.  By 
saying  that  a  less  sum  than  the  original  principal  is  now  due  he 
is  not  contradicting  anything  in  the  mortgage  deed,  but  here  the 
mortgagor  is  alleging  as  against  a  lona  fide  purchaser  without 
notice  that  the  statement  in  the  mortgage  deed  as  to  the  sum 
advanced  is  not  true.  That  cannot  be  allowed :  Hunter  v. 
Walters  (3);  West  v.  Jones  (4);  Bice  v.  Bice  (5).  In  Shropshire 
Union  Bailivays  and  Canal  Company  v.  The  Queen  (6),  Lord  Cairns 
refers  to  Bice  v.  Bice  with  approbation.  The  principle  is  not  con- 
fined to  cases  where  A.  makes  a  written  representation  to  B.  with 
the  intention  that  it  shall  be  shewn  to  C,  for  both  Lord  Cairns 


0.  A. 

1885 

Btckeeton 
v. 

Walkek. 


(1)  31  Beav.  520. 

(2)  3  De  G.  &  J.  294. 

(3)  Law  Eep.  7  Ch.  75. 


(4)  1  Sim.  (N.S.)  205. 

(5)  2  Drew.  73. 

(G)  Law  Eep.  7  H.  L.  49G,  509. 
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0.  A.     in  the  last-mentioned  case,  and  Lord  Eatherley  in  Hunter  v. 
1885       Walters  (1),  lay  it  down  broadly  that  a  receipt  for  money  estops 
BicKERTON  the  party  giving  it,  as  between  him  and  a  third  person  who  has 
AYalker     acted  on  the  faith  of  it. 

^  [Fey,  L.J. : — An  assignment  of  a  chose  in  action  is  subject  to 

all  equities.  Do  you  say  that  the  receipt  is  an  assertion  that 
there  are  no  such  equities  ?] 

I  say  that  at  all  events  it  makes  the  equities  unequal ;  a  person 
who  has  given  a  receipt  stating  that  he  has  received  money,  and 
then  disputes  its  truth,  cannot  have  as  good  an  equity  as  a  person 
who  acted  on  the  faith  of  the  receipt. 

[BowEN,  L.J. ; — What  do  you  say  to  In  re  Natal  Investment 
Company  (2)  ?] 

In  that  case  there  was  no  receipt,  and  no  one  buying  a  deben- 
ture in  the  market  buys  it  on  the  faith  of  the  whole  of  the  money 
having  been  advanced,  it  being  notorious  that  debentures  are 
often  issued  below  par.  In  none  of  the  cases  cited  against  us 
was  there  any  indorsed  receipt.  White  v.  Wahefield  (3)  is  strong 
in  our  favour. 

S.  Briee,  in  reply. 


1885.  Dec.  1.  The  judgment  of  the  Court  (Sir  James  Hannen, 
and  Boioen  and  Fry,  L.J  J.)  was  delivered  by 

Fey,  L.J. 

In  the  year  1879  a  sum  of  £975  New  3  per  Cent.  Annuities 
was  standing  in  the  name  of  a  trustee  under  the  will  of  a  Mrs. 
Goulston,  upon  trust  for  the  Plaintiff,  Mrs.  Bicherton,  for  life, 
with  remainder  in  equal  shares  to  her  children  living  at  her  death 
and  the  issue  of  children  then  deceased.  She  had  three  children, 
of  whom  the  Plaintiff,  Miss  BicJcerton,  is  one. 

By  an  indenture  bearing  date  the  10th  of  February,  1879,  the 
Plaintiffs  assigned  to  the  Defendant  Bates  their  interests  in  these 
annuities  to  secure  a  sum  of  £250  and  interest  at  7  per  cent, 
payable  on  the  10th  of  August,  1879.    On  this  mortgage  there 

(1)  Law  Kep.  7  Cli.  75.  (2)  Law  Eep.  3  Cli.  355. 

(3)  7  Sim.  401. 
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uas  indorsed  the  usual  receipt  for  the  sum  of  £250,  which  was  C.  A. 
signed  by  both  Plaintiffs.  1885 

The  Plaintiffs  allege  that  sums  amounting  to  £91  17s.  6d.,  and  bickekton 
no  more,  were  paid  to  them  in  respect  of  the  £250  ;  and  though  ^t^lkfi: 

the  evidence  adduced  by  the  Plaintiffs  is  far  from  satisfactory,  we  ^   

are  of  opinion  that  as  against  the  Defendant  Bates  the  Plaintiffs 
have  established  by  evidence  a  case  for  reducing  the  mortgage, 
or,  in  other  words,  that  as  against  Bates  the  Plaintiffs  would  be 
entitled  to  a  declaration  of  their  right  to  redeem  on  payment  of 
what  should  be  found  to  have  -been  actually  advanced  on  the 
mortgage,  with  interest. 

On  the  11th  of  March,  1879,  the  Defendant  Bates  assigned  this 
mortgage  security  to  the  Defendant  Hunter,  and  it  is  not  disputed 
by  the  Plaintiffs  but  that  this  Defendant  has  shewn  that  he  paid 
the  full  consideration  of  £250  for  the  assignment,  and  that  he 
took  the  assignment  without  actual  notice  of  any  equity  sub- 
sisting between  the  Plaintiffs  and  Bates  except  the  equity  of 
redemption  according  to  the  form  of  the  mortgage  deed. 

The  Plaintiffs,  however,  contend  that  inasmuch  as  the  assign- 
ment of  their  interests  in  the  legacy  was  the  assignment  of  a 
chose  in  action,  the  Defendant  Hunter  is  now  liable  to  all  the 
equities  which  the  Plaintiffs  had  at  the  date  of  the  assignment 
against  his  assignor.  Bates.    This  the  Defendant  Hunter  denies. 

As  the  legal  interest  in  the  legacy  was  and  is  vested  in  the 
trustee  of  Mrs.  Goulstons  will,  it  is  evident  that  the  interests  both 
of  the  Plaintiffs  and  of  the  Defendant  Hmter  are  equitable 
interests  only,  and  the  real  question  for  our  decision  is,  what  are 
the  relative  merits  of  these  persons  having  adverse  equitable 
interests  ?  If  the  merits  of  the  one  are  greater  than  those  of  the 
other,  the  Court  will  give  the  priority  to  the  greater  merits  ;  if 
-and  only  if  the  merits  are  equal,  it  will  give  the  priority  of  right 
to  the  one  who  is  prior  in  point  of  time. 

The  Plaintiffs  executed  a  deed  which  recited  that  they  had 
received  the  whole  sum  of  £250,  and  which  stipulated  that  their 
right  of  redemption  should  be  on  payment  of  the  sum  of  £250 
and  interest,  they  signed  a  receipt  on  the  back  of  the  deed 
stating  that  they  had  in  fact  received  this  sum  of  £250,  and  they 
permitted  Bates,  or  Astleij  who  was  acting  with  or  for  him,  to 
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C,  A.      have  possession  of  the  deed  containing  these  false  statements. 
1885       That  the  Plaintiffs  were  in  a  moral  point  of  view  excusable  for 
BicKEUTON  these  acts  is  beyond  doubt,  and  that  they  were  deceived  by  those 
Walkee     whom  they  trusted,  and  as  such  are  objects  of  sympathy,  is 

  equally  clear.    But  they  were  inexact  and  careless,  and  placed 

in  the  hands  of  Bates  or  Astley  the  means  of  deceiving  other 
persons,  and  these  are  in  the  view  of  a  Court  of  Equity  demerits. 

Was  Hunter  guilty  of  negligence  or  want  of  care  in  his  part  of 
the  transaction  ?  He  must,  on  the  evidence  before  us,  be  taken 
to  have  advanced  his  money  on  the  faith  of  the  production  of  the 
mortgage  deed  and  receipt  signed  by  the  Plaintiffs ;  and  if  the 
assignment  by  the  Plaintiffs  had  been,  not  a  mortgage  but  an 
absolute  conveyance,  it  would,  we  think,  have  been  clear  that  there 
would  have  been  no  negligence  whatever  on  the  part  of  the  De- 
fendant Hunter  in  not  inquiring  of  the  Plaintiffs  as  to  their  rights 
or  claims.  But  it  has  been  argued  before  us  that  there  is  a  wide 
difference  in  this  respect  between  a  mortgage  and  an  absolute 
conveyance,  because  it  is  said,  and  said  truly,  that  in  the  ordi- 
nary course  of  business  a  prudent  assignee  of  a  mortgage,  before 
paying  his  money,  requires  either  the  concurrence  of  the  mort- 
gagor in  the  assignment,  or  some  information  from  him  as  to  the 
state  of  accounts  between  mortgagor  and  mortgagee.  The  reason 
of  this  course  of  conduct  is  however,  in  our  opinion,  to  be  found 
in  the  fact  that  an  assignee  of  a  mortgage  is  affected  by  all 
transactions  which  may  have  taken  place  between  mortgagor  and 
mortgagee  subsequently  to  the  mortgage,  and  the  assignee  is 
bound  to  give  credit  for  all  moneys  received  by  his  assignor 
before  he  has  given  notice  of  the  assignment  to  the  mortgagor. 
But  in  the  present  case  the  assignment  was  made  very  soon  after 
the  execution  of  the  mortgage,  and  before  the  time  for  payment 
had  arrived ;  so  that,  whilst  it  was  possible,  it  was  not  probable, 
that  any  payment  would  have  been  made  either  of  principal  or 
interest;  and  we  are  of  opinion  that  if  an  assign  is  willing  to 
take  the  risk  of  any  payment  having  been  made  after  the  date  of 
the  mortgage  he  is  not  guilty  of  carelessness  or  negligence  if,  in 
the  absence  of  any  circumstances  to  arouse  suspicion,  he  relies 
upon  the  solemn  assurance  under  the  hand  and  seal  of  the  mort- 
gagor as  to  the  real  bargain  carried  into  effect  by  the  mortgage 
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deed,  upon  the  possession  of  that  deed  by  the  mortgagee,  and  0.  A. 
upon  the  receipt  for  the  full  amount  of  the  mortgage  money  1885 
under  the  hand  of  the  mortgagor.  Bickerton 

The  presence  of  a  receipt  indorsed  upon  a  deed  for  the  full  ^yalkee. 

amount  of  the  consideration  money  has  always  been  considered  a   

highly  important  circumstance.  The  importance  attached  to  this 
circumstance  seems  at  first  sight  a  little  remarkable  when  it  is 
remembered  that  the  deed  almost  always  contains  a  receipt,  and 
often  a  release,  under  the  hand  and  seal  of  the  parties  entitled  to 
the  money.  But  there  are  circumstances  which  seem  to  justify 
the  view  which  has  prevailed  as  to  its  importance.  A  deed  may 
be  delivered  as  an  escrow,  but  there  is  no  reason  for  giving  a 
receipt  till  the  money  is  actually  received,  unless  it  be  to  enable 
the  person  taking  the  receipt  to  produce  faith  by  it.  A  deed  is 
not  always,  perhaps  rarely,  understood  by  the  parties  to  it,  but  a 
receipt  is  an  instrument  level  with  the  ordinary  intelligence  of 
men  and  women  who  transact  business  in  this  country,  and  w^hich 
he  who  runs  may  read  and  understand. 

Our  decision  follows,  as  will  be  obvious  to  those  who  are  familiar 
with  this  branch  of  law,  the  general  lines  laid  down  by  Kinders- 
ley,  y.C,  in  Bice  v.  Bice  (1).  For  the  solution  of  the  particular 
question  which  distinguishes  this  case  from  that,  viz.  whether 
there  is  for  this  purpose  any  difference  between  a  mortgage  and 
an  absolute  conveyance,  we  have  not  been  aided  by  any  authority 
cited  to  us  at  the  bar. 

For  the  reasons  already  given  we  dismiss  this  appeal  with 
costs. 

Solicitor  for  Plaintiffs  :  G,  Timjnam. 

Solicitors  for  Hunter  &  Walker  :  Walker  &  Meivhurn- Walker. 


(1)  2  Drew.  73. 


H.  C.  J. 
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^  In  re  SUMMEEVILLE. 

1885 

Practice  —  Lunacy  Regulation  Act — Petition  for  Application  of  Property  of 
alleged  Lunatic — Notice  signed  hy  Agent  of  Solicitor — Lunacy  Orders^  1883, 
r.  59. 

The  notice  of  a  petition  under  the  Lunacy  Regulation  Act,  1862,  ss.  12, 
13,  14,  15,  which  was  served  on  an  alleged  lunatic,  was  signed  by  the 
London  agent  of  the  Petitioner's  solicitor,  expressly  as  agent : — 

Held,  that  this  was  not  a  compliance  within  the  59th  rule  of  the  Lunacy 
Order,  1883,  which  directs  the  notice  to  be  signed  by  the  Petitioner  or  his 
solicitor. 

IlJ^"  this  case  a  petition  was  presented  by  the  brother  of  a  person 
of  unsound  mind  not  so  found,  under  sects.  12, 13, 14,  and  15  of  the 
Lunacy  Regulation  Act,  1862,  for  the  application  of  her  property. 
By  the  59th  rule  of  the  Lunacy  Orders,  1883,  it  was  ordered  that 
"  the  notice  to  the  alleged  lunatic  of  the  application  for  an  order 
in  pursuance  of  the  said  sections,  shall  be  by  service  on  him  per- 
sonally of  a  copy  of  the  petition,  with  a  notice  thereon  indorsed, 
signed  by  the  Petitioner  or  his  solicitor  in  the  Form  YIII.  in  the 
schedule  hereto,  with  such  variations  as  the  case  may  require." 

In  the  present  case  the  alleged  lunatic  was  confined  in  the 
Kent  Lunatic  Asylum.  The  Petitioner  lived  at  Liverpool,  and 
his  solicitor  at  Bruton,  in  Somersetshire.  The  original  petition 
was  signed  by  the  Petitioner  in  London  in  the  presence  of  the 
London  agent  of  the  solicitor,  and  when  it  had  been  filed  the 
copy  for  service  was  indorsed  with  a  notice  signed  by  the  London 
agent,  expressly  as  agent  for  the  country  solicitor;  the  Petitioner 
having  in  the  meantime  left  London.  The  Eegistrar  in  Lunacy 
having  objected  to  the  notice  of  service,  the  point  was  mentioned 
to  the  Court. 

Bawlins,  for  the  Petitioner. 

LiNDLEY,  L.J. : — 

The  notice  was  signed  in  this  case  by  the  London  agent  as 
agent  for  the  country  solicitor ;  that  was  not  within  the  rule  and 
not  in  the  usual  form.    If  he  had  been  authorized  to  sign,  and 
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had  signed,  as  the  solicitor  of  the  Petitioner,  that  would  have  C.  A. 
been  sufficient.    But  we  think  this  signature  is  not  sufficient.  1885 


In  re 

Fky  and  Lopes,  L.JJ.,  concurred.  Su3imerville. 

Solicitors :  Bolton,  Bobbins,  Buslc,  &  Co.,  agents  for  W.  Bennett, 
Bruton. 

M.  W. 


In  re  NEVILL,  a  Lunatic. 

Power — Lunatic — Consent  to  exercise  of  Power — Lunacy  Regulation  Act,  1853 
(16  &  17  Vict.  c.  70),  ss.  136, 137  [Bevised  Ed.  Statutes  vol.  xi.,  p.  690.] 

A  marriage  settlement  contained  a  power  of  advancement  exercisable  by 
the  trustees  after  the  death  of  the  husband  and  wife,  or  at  any  time  pre- 
viously if  they  or  the  survivor  of  them  should  direct.  The  husband  was 
found  lunatic  : — 

Held,  that  under  the  Lunacy  Reg^dation  Act,  1853,  s.  137,  the  Court  had 
jurisdiction  to  authorize  the  committee  to  consent  on  behalf  of  the  lunatic 
to  the  exercise  of  the  power. 

By  a  settlement  dated  the  30th  of  June,  1855,  made  on  the 
marriage  of  Mr.  and  Mrs.  Nevill,  funds  belonging  to  the  husband 
and  wife  were  settled,  as  to  the  husband's  fortune  upon  trust  to 
pay  to  the  wife,  during  the  joint  lives  of  the  husband  and  wife,  a 
yearly  sum  of  £100  as  pin  money  for  her  separate  use  without 
power  of  anticipation,  and  subject  thereto  to  pay  the  income  to 
the  husband  during  his  life,  and  after  his  death  to  the  wife  for 
her  life;  and  as  to  the  wife's  fortune,  upon  trust  to  pay  the 
income  to  her  for  life  for  her  separate  use  without  power  of  anti- 
cipation, and  after  her  decease  to  pay  it  to  the  husband  for  life. 
After  the  decease  of  the  survivor  of  the  husband  and  wife,  both 
funds  were  to  be  held  in  trust  for  such  children  or  remoter  issue 
of  the  marriage  as  the  husband  and  wife  should  by  deed,  or  the 
survivor  of  them  should  by  deed  or  will,  appoint,  and  in  default 
of  appointment  upon  trust  for  such  child  or  children  as  being 
a  son  or  sons  should  attain  twenty-one,  or  being  a  daughter  or 
daughters,  should  attain  that  age  or  marry.  The  settlement  con- 
tained a  power  for  the  trustees  or  trustee  "  at  any  times  or  time 
after  the  decease  of  both  of  them  the  said  [husband  and  wife],  or 


C,  A. 

1885 
Bee.  14. 
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Nevill 
A  Lunatic, 


C.  A.  at  any  time  previously,  in  case  they  or  the  only  survivor  of  them' 
1885  shall  direct  by  any  writing  or  writings  signed  by  them,  him,  or 
her,"  to  levy  and  raise  any  part  or  parts  not  exceeding  in  the 
whole  one  equal  fourth  part  of  the  then  expectant  or  presumptive 
or  then  vested  portion  under  the  trusts  thereinbefore  declared  of 
each  and  every  or  any  child  of  the  said  intended  marriage  of  or 
in  all  or  any  part  of  the  said  trust  moneys,  stocks,  funds,  and  secu- 
rities, and  to  apply  the  same  in  such  manner  as  the  said  trustees 
or  trustee  shall,  in  their  or  his  discretion,  think  fit,  for  the  prefer- 
ment, advancement  or  benefit  of  such  child,  or  in  defraying 
either  wholly  or  partially  the  costs  and  expenses  of  educating  or 
training  him  or  her  at  any  time  after  the  age  of  sixteen  years,  in 
order  to  qualify  him  or  her  for  any  particular  profession,  or  pur- 
suit, or  employment,  or  if  the  child  should  be  adult,  to  advance 
and  pay  the  same  to  him  or  her  for  his  or  her  accommodation." 

There  was  issue  of  the  marriage  one  child  only,  a  son,  born  in 
November,  1857.  In  1867  the  husband  was  found  lunatic.  The 
income  from  his  settled  fortune  was  about  £1000  a  year.  At  the 
time  of  the  present  application,  £400  a  year  was  allowed  for  the 
maintenance  of  the  lunatic,  and  £485  was  allowed  to  the  wife  for 
the  maintenance  of  herself  and  her  son. 

In  1877  the  son  married,  and  by  a  settlement  made  with  the 
sanction  of  the  Court,  his  interest  under  his  parents'  settlement 
was  assigned  to  trustees,  upon  trust  to  raise  £4000  when  the  funds 
came  into  possession,  and  hold  it 'on  such  trusts  as  the  son  should 
by  deed  appoint,  and  in  default  of  appointment  on  the  trusts 
therein  mentioned.  The  son,  after  coming  of  age,  appointed 
this  sum  to  himself,  and  incumbered  it.  He  being  in  embar- 
rassed circumstances,  the  family  thought  it  desirable  that  the 
£4000  should  be  advanced  to  him  under  the  power  of  advance- 
ment in  the  settlement  of  1855,  which  would  enable  him  to  pay 
all  his  debts.  The  committee  of  the  estate  and  the  wife  and  son 
accordingly  took  out  a  summons  asking  that  leave  might  be 
given  to  the  committee  to  give  his  consent,  in  the  name  and 
on  the  behalf  of  the  lunatic,  to  the  exercise  by  the  trustees  of  the 
power  of  advancement.  The  summons  was  adjourned  into  Court, 
a  difficulty  having  been  felt  as  to  whether  there  was  jurisdiction 
to  make  an  order. 


VOL.  XXXI.] 


CHANCERY  DIVISION. 


163 


Ingle  Jot/ee,  for  the  application : —  C.  A. 

If  this  be  looked  upon  as  a  power  in  the  trustees  to  the  exe- 
cise  of  which  the  consent  of  the  husband  and  wife  is  necessary,      J^n  re 

1     '  n  ■  1  T  •         1  /»  NeVILI., 

their  power  of  consent  may  be  considered  as  m  the  nature  oi   a  Lunatic. 

a  beneficial  interest,  their  consents  being  required  in  order  that 

their  life  interests  may  not  be  interfered  with  against  their  wilL 

If  that  be  so,  then  as  regards  the  lunatic  the  case  comes  within 

the  terms  of  sect.  136  of  the  Lunacij  Regulation  Aet,  1853.    If  it 

be  looked  upon  as  a  case  where  the  husband  and  wife  are  the 

persons  to  exercise  the  power,  or  where  the  power  to  consent  is  not 

in  the  nature  of  a  beneficial  interest,  the  power  or  power  of  consent 

must  be  looked  upon  as  vested  in  them  in  the  character  of 

trustees,  being  a  power  to  be  exercised  for  the  benefit  of  other 

persons,  and  the  case  is  within  sect.  137.    It  is  evident,  taking 

the  two  sections  together,  that  they  are  intended  to  include 

all  cases  in  which  a  power  is  exercisable  by  a  lunatic,  or  with  his 

consent. 


The  Court  (Lindleg,  Fry,  and  Lojpes,  L.JJ.),  without  giving 
any  formal  judgment,  stated  their  opinion  to  be  that  they  had 
jurisdiction  under  sect.  137,  and  adjourned  the  case  for  considera- 
tion on  the  merits. 

Solicitors  :  Norris  &  Norris, 

H.  C.  J. 
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In  re  GAEEOD,  a  Lunatic. 

1885 

"-'v^  Lunacy — Appointment  ofNeiu  Tnistees — Consent  to  Appomtment  of  New  Trustees 
Dec^5.  —Lunacy  Regulation  Act,  1853  (16  &  17  Vict.  c.  70),  s.  137  \Iievised  Ed. 

Statutes,  vol.  xi.,  p.  690.] 

A  will  contained  a  power  of  appointment  of  new  trustees  exercisable 
with  the  consent  of  the  tenant  for  life.  The  trustees  having  died,  the 
tenant  for  life,  who  had  been  found  lunatic,  presented  a  petition  in  Lunacy 
and  Chancery  by  the  committee  of  her  estate  as  next  friend  for  the 
appointment  of  new  trustees  ; — 

Held,  that  there  was  no  jurisdiction  in  lunacy  to  appoint  new  trustees, 
and  that  the  only  proper  application  in  lunacy  was  to  ask  for  an  order 
authorizing  the  committee  to  consent  on  behalf  of  the  lunatic  to  an 
appointment  of  trustees  under  the  power. 

Charles  BEBE,  by  will  dated  the  13th  of  August,  1845, 
bequeathed  his  personal  estate  upon  trusts  under  which,  in  the 
events  which  had  happened,  his  daughter  Mrs.  Garrod  was  entitled 
to  the  income  for  life,  and  after  her  death  the  capital  was  to  be  in 
trust  for  her  children,  and  in  default  of  issue  was  given  to  such 
persons  as  she  should  by  will  appoint,  and  in  default  of  appoint- 
ment to  nephews  and  nieces  of  the  testator.  The  will  contained 
a  power  which  (inter  alia)  authorized  the  personal  representatives 
of  the  last  deceased  trustee,  with  the  consent  of  the  testator's  son 
and  daughter,  or  the  survivor  of  them,  during  his  or  her  life  to 
appoint  new  trustees. 

Mrs.  Garrod  was  found  of  unsound  mind  by  inquisition  in  1878. 
The  trustees  having  all  died,  Mrs.  Garrod,  by  the  committee  of 
her  estate  as  next  friend,  presented  a  petition  in  lunacy  and  in 
the  Chancery  Division  for  the  appointment  of  three  specified 
persons  to  be  new  trustees  in  the  place  of  the  deceased  trustees. 
The  petition  was  served  on  the  representative  of  the  surviving 
trustee.    The  testator's  son  was  dead. 

Bush,  Q.C.,  for  the  Petitioner,  referred  to  In  re  Tate  (1),  and  the 
Trustee  Act,  1852  (15  &  16  Vict.  c.  55),  s.  9. 

F.  G.  BagsTiaive,  for  the  Kespondent. 

(1)  20  Ch.  D.  135. 
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LiNDLEY,  L.J.  : —  C.  A, 

If  the  petition  had  asked  us  to  authorize  the  committee  on 
behalf  of  the  lunatic  to  consent  to  the  exercise  of  the  power  of  In  re 
appointing  new  trustees,  we  are  oi  opinion  that  the  case  would  a  Lunatic. 
liave  been  within  the  Lunacy  Regulation  Act,  1853  (16  &  17  Vict, 
c.  70),  s.  137,  the  consent  of  the  lunatic  being  necessary  "  as  a 
check  upon  the  undue  exercise  of  the  power."  We,  therefore, 
have  jurisdiction  to  authorize  the  committee  to  give  the  consent. 
It  would  not,  however,  have  been  necessary  to  present  a  petition 
to  obtain  an  order  for  that  purpose.  The  petition  does  not  ask 
tliat,  but  asks  that  new  trustees  may  be  appointed.  We  think 
that  we  have  no  jurisdiction  to  do  this.  The  Chancery  Division 
might  appoint  new  trustees,  but  there  is  no  case  here  of  a  lunatic 
trustee,  and  the  mere  fact  that  a  person  whose  consent  is  requisite 
to  the  appointment  of  new  trustees  under  a  power  is  a  lunatic, 
<loes  not  justify  an  application  in  lunacy  to  appoint  them.  The 
petition,  therefore,  is  misconceived.  We  will  not,  however,  put 
the  parties  to  the  expense  of  beginning  again  de  novo,  but, 
although  the  petition  is  irregular,  we  will  make  an  order  giving 
the  committee  leave  to  consent  to  the  appointment  of  the  new 
trustees  under  the  power.  The  committee,  however,  must  be 
allowed  out  of  the  estate  no  further  costs  than  he  would  have 
incurred  had  he  applied  by  summons  for  authority  to  consent  to 
the  exercise  of  the  power. 


Fey  and  Lopes,  L.JJ.,  concurred. 

Solicitor  for  Petitioner :  Tempany, 

Solicitors  for  Kespondent :  Palmer,  Eland.  &  NetilesMp. 

11.  C.  J. 
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<^  In  re  PATENT  INVEET  SUGAK  COMPANY. 

1885 


KAY,  J. 
Bee.  5. 


Com/pany — Reduction  of  Capital — Besolutions  passed  at  the  same  Meeting  to 
alter  the  Articles  and  reduce  the  Capital — Companies  Act,  1862  (25  &  26  Virt. 
c.  89),  s.  50  [Revised  Ed.  Statutes,  vol.  xiv.,  p.  214] — Companies  Act,  1867 
C.  A.  (30  &  31  Vict.  c.  131),  s.  9  [Revised  Ed.  Statutes,  vol.  xv.,  p.  624]. 

Bee.  IG. 

  A  company,  the  regulations  of  which  did  not  authorize  a  reduction  of 

capital,  passed  on  the  30th  of  October — (1)  A  resolution  inserting  in  the 
articles  a  power  to  reduce  its  capital,  and  (2)  a  resolution  for  reducing  the 
capital.  Both  these  resolutions  were  confirmed  at  a  meeting  on  the  16th 
of  November  : — 

Held,  by  Kay,  J.,  and  by  the  Court  of  Appeal,  that  the  Court  could  not 
confirm  the  resolution  for  the  reduction  of  capital,  for  that  a  special  reso- 
lution for  that  purpose  could  not  be  passed  until  after  the  regulations  of  the 
company  had  been  altered  so  as  to  make  them  authorize  a  reduction  of 
capital. 

The  company  was  registered  in  1883  as  a  company  limited  by 
shares.  The  nominal  capital  was  £80,000  in  8000  shares  of  £10 
each.  The  shares  were  fully  paid  up.  The  memorandum  and 
articles  contained  no  power  to  reduce  the  capital. 

In  December,  1884,  the  company  by  reason  of  a  fire  sustained 
a  loss  of  £8000,  after  which  its  capital  to  that  extent  was  not 
represented  by  available  assets. 

On  the  30th  of  October,  1885,  an  extraordinary  general  meeting 
was  held  at  which,  inter  alia,  the  following  resolutions  were 
passed : — 

"  1.  That  the  articles  of  association  be  altered  in  the  manner 
following : — (a)  That  the  following  article  shall  be  inserted  after 
article  3,  and  shall  be  called  article  3a : — The  company  may 
from  time  to  time  reduce  its  capital,  and  may  consolidate  and  sub- 
divide its  shares"  [the  other  alterations  need  not  be  noticed]. 
"  2.  That  the  capital  of  the  company  be  reduced  from  £80,000 
to  £72,000,  and  that  such  reduction  be  effected  by  cancelling 
capital  which  has  been  lost  or  is  unrepresented  by  available 
assets,  to  the  extent  of  £1  per  share  upon  each  of  the  8000  shares 
in  the  company,  and  that  reduced  capital  be  divided  into  72,000 
shares  of  £1  each  credited  in  the  books  of  the  company  as  fully 
paid  up." 
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The  above  resolutions  were  confirmed  at  a  further  extraordinary  C.  A. 
general  meeting  held  on  the  16th  of  November,  1885.  The  com-  188.5 
pany  then  presented  a  petition  for  confirmation  of  resolution  jnre 
No.  2,  and  the  petition  came  on  before  Kay,  J.,  on  the  5th  of  i^vekt  Stoar 

December,  1885.  Company. 

Seward  Brice,  for  the  Petitioner,  referred  to  the  Companies  Act, 
1867  (30  &  31  Yict.  c.  131),  s.  9,  which  enacted  that  "any  com- 
pany limited  by  shares  may,  by  special  resolution,  so  far  modify 
the  conditions  contained  in  its  memorandum  of  association,  if 
authorized  so  to  do  by  its  regulations  as  originally  framed,  or  as 
altered  by  special  resolution,  as  to  reduce  its  capital :  but  no 
such  resolution  for  reducing  the  capital  of  any  company  shall  come 
into  operation  until  an  order  of  the  Court  is  registered  by  the 
Eegistrar  of  Joint  Stock  Companies,  as  is  hereinafter  mentioned," 
and  submitted  that  the  special  resolutions  for  altering  the  articles 
and  for  a  reduction  of  the  capital  being  separate,  though  they 
were  passed  at  the  same  extraordinary  general  meeting,  were  a 
compliance  with  the  terms  of  the  section,  they  having  been  con- 
firmed by  a  special  resolution  at  a  subsequent  general  meeting. 

The  case  of  In  re  West  India  and  Facific  Steamship  Company  (1) 
was  referred  to. 


Kay,  J.,  was  of  opinion  that  the  special  resolution  for  the 
reduction  of  capital  must  be  subsequent  to  the  resolution  altering 
the  regulations,  and  accordingly  directed  that  the  petition  should 
stand  over  in  order  that  a  special  resolution  to  reduce  the  capital 
might  be  passed,  and  gave  liberty  to  amend  the  petition,  and 
to  bring  it  on  again  after  such  special  resolution  should  have  been 
passed. 

The  company  appealed,  and  the  appeal  came  on  before  Lindley 
and  Fry,  L.JJ.,  on  the  16th  of  December,  1885. 

Seward  Brice,  for  the  appeal,  referred  to  the  Companies  Act,  1862 
(25  &  26  Yict.  c.  89),  s.  50  ;  the  Companies  Act,  1867  (30  &  31  Yict. 
c.  131),  's.  9 ;  In  re  West  India  and  Facific  Steamship  Company  ; 
and  Taylor  v.  Filsen  Joel  and  General  Electric  Light  Company  (2), 

(1)  Law  Kep.  9  Ch.  11,  n.  (2)  27  Ch.  D.  268.  , 
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<--A-  and  contended  that  the  steps  which  had  been  taken  were  a 
1885       sufficient  compliance  with  the  requisitions  of  the  latter  Act. 

In  re 
Patent 

Invert  Sue  Au  LiNDLEY,  L.J. : — 
Company. 

  A  company  may  pass  a  special  resolution  to  reduce  its  capital 

if  authorized  to  do  so  by  its  regulations  as  originally  framed,  or 
as  altered  by  special  resolution.  At  the  time  when  the  meeting 
of  October  was  held  the  company  was  not  so  authorized,  and  the 
meeting  had  no  power  to  entertain  the  proposal  for  reducing  the 
capital.    I  am  of  opinion  that  Mr.  Justice  Kay  was  right. 

Fey,  L.J.,  concurred. 

Solicitors  :  Snell,  Son,  &  Greenip. 

H.  C.  J. 


In  re  YOUNG  AND  HAESTON'S  CONTEACT. 
[1885    Y.  242.] 

Vendor  and  Purclmser — Interest  on  Purchase-money — Wilful  Defaidt — Vendor 
and  Purchaser  Act,  1874' — Jurisdiction. 

Conditions  of  sale  provided  that  the  purchase  was  to  be  completed  by 
the  8th  of  September,  and  that  "  if  from  any  cause  whatever  other  than 
wilful  default  on  the  part  of  the  vendor  "  completion  of  the  purchase  was 
delayed  beyond  that  day  the  purchase-money  was  to  bear  interest  from 
that  day  to  the  day  of  actual  payment.  The  property  was  in  mortgage, 
and  the  draft  conveyance  was  not  returned  approved  by  the  mortgagees  to 
the  purchasers  until  the  6th  of  September.  On  the  8th  of  September  the 
engrossment  was  sent  to  the  vendor's  solicitors,  but  the  vendor  had  gone 
abroad  for  his  autumn  holiday  on  the  6th  of  September,  and  the  engross- 
ment executed  by  him  was  not  returned  until  the  18th  of  September.  The 
mortgagees  were  also  out  of  town,  and  the  vendor's  solicitors  declined  to 
incur  the  expense  of  a  special  messenger  to  procure  execution  by  them. 
The  purchase  was  not  completed  until  the  14th  of  October : — 

Held,  on  summons  by  the  purchasers  under  the  Vendor  and  Purchaser 
Act,  1874,  s.  9,  for  recovery  of  interest  on  the  purchase-money  paid  by 
them  under  protest,  that  by  his  going  abroad  two  days  before'the  time 
known  by  him  to  have  been  fixed  for  completion  of  the  purchase,  there 
had  been  so  far  "  wilful  default  on  the  part  of  the  vendor "  within  the 
exception  contained  in  the  conditions  of  sale,  that  the  purchasers  were 
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entitled  to  recover  out  of  the  interest  paid  by  them  a  sum  proportionate  C.  A. 

to  the  delay.  ^^^^ 

Qusere,  whether  the  Court  has  jurisdiction  upon  summons  under  sect.  9  v^v^ 

of  the  Vendor  and  Pitrchamr  Act,  1874,  to  order  interest  which  has  been  yovngat^H) 

erroneously  paid  by  a  purchaser  to  be  repaid  to  him.  Haeston's 


In  July,  1884,  Messrs.  Earston,  Broivn,  &  Dolman  agreed  to 
purchase  from  /.  Young,  who  sold  as  trustee  in  liquidation  of 
S.  G.  Eephurn,  an  estate  in  Kent,  called  The  Baldwyns,  for 
£41,000,  and  paid  a  deposit  of  £3000 :  it  being  provided  by  the 
contract,  dated  the  10th  of  July,  that  the  sale  should  be  on  the 
printed  conditions  (on  which  it  had  been  attempted  to  sell  by 
auction)  so  far  as  they  were  applicable  to  a  sale  by  private 
contract. 

By  the  conditions  of  sale  it  was  provided  that  the  purchaser 
was  to  pay  the  remainder  of  the  purchase-money  on  the  8th  of 
September,  1884,  when  the  purchase  was  to  be  completed — "  and 
if  from  any  cause  whatever  other  than  wilful  default  on  the  part 
of  the  vendor  the  completion  of  any  purchase  [the  property  was 
put  up  for  sale  in  lots]  is  delayed  beyond  the  before-mentioned 
day,  the  remainder  of  the  purchase-money,  and  the  amonnt  of 
valuation,  is  to  bear  interest  at  the  rate  of  5  per  cent,  per  annum 
from  that  day  to  the  day  of  actual  payment  thereof; "  objections 
and  requisitions  to  be  sent  in  within  fourteen  days  from  delivery 
of  the  abstract ;  the  conveyance  to  be  prepared  by  the  purchaser, 
and  the  ens^rossment  to  be  delivered  at  the  office  of  the  vendor's 
solicitors  before  the  20th  of  August  for  execution  by  the  vendor 
and  other  necessary  parties. 

The  abstract  of  title  was  not  delivered  until  the  25th  of  July, 
and  the  purchasers'  requisitions  were  delivered  on  the  6th  of 
August.  The  vendor's  replies  were  sent  on  the  12th  of  August, 
and  the  purchasers'  observations  on  the  replies  on  the  15th  of 
August.  On  the  19th  of  August  the  draft  conveyance  was  sent 
to  the  vendor's  solicitors.  On  the  26th  of  August  the  purchasers' 
solicitors  wrote  asking  to  have  the  draft  approved  and  returned, 
stating  that  their  clients'  money  would  be  ready  on  the  8th  of 
September,  and  that  they  should  object  to  pay  interest  if  the 
purchase  was  not  settled  on  that  day.  The  vendor's  solicitors  re- 
plied that  the  draft  conveyance  was  with  the  solicitors  of  the  first 
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C.  A.  mortgagees,  and  would  go  from  them  to  the  solicitors  of  the 
1885  second  mortgagees ;  and  that  the  terms  of  the  contract  with  re- 
In  re  gSiid  to  interest  must  be  observed.  On  the  3rd  of  September  the 
^aScon's  purchasers'  solicitors  again  wrote  asking  the  cause  of  the  delay. 
Contract,  and  repeating  their  objection  to  pay  interest.  On  the  6th  of 
September  the  vendor's  solicitors  forwarded  the  draft  conveyance 
with  a  letter  stating  that  if  they  could  have  the  engrossment 
during  the  next  Monday  (the  8th  of  September)  they  thought 
they  could  get  the  vendor  to  execute  it  on  that  day,  before  his 
departure.  This  letter  was  received  by  the  purchasers'  solicitors'^ 
on  Monday  the  8th  of  September,  and  in  the  afternoon  of  the  same 
day  they  sent  the  engrossment,  but  were  informed  that  Young, 
the  vendor,  had  left  London  for  Switzerland  on  Saturday  (the  6th) 
without  leaving  his  address,  which  was  being  asked  for  in  order 
that  the  deed  might  be  sent  out  to  him  for  his  execution.  On 
the  18th  of  September  the  engrossment,  executed  by  Young,  was 
returned  from  Switzerland.  Some  further  delay  occurred  in  pro- 
curing the  execution  by  the  mortgagees,  two  of  whom  were  out 
of  town,  one  at  Whithy  and  the  other  at  Dover,  and  were  not  ex- 
pected to  return  until  the  3rd  of  October.  On  the  27th  of  Sep- 
tember the  purchasers'  solicitors  wrote  suggesting  that  the 
vendor's  solicitors  should  send  a  clerk  to  Whithy  and  Dover  to  ob- 
tain at  once  the  execution  by  the  two  mortgagees,  adding  that  they 
hoped  that  interest  would  not  be  required  "  as  the  purchase-money 
was  ready  to  be  paid  on  the  8th  of  September,  and  particularly 
as  the  estate  was  in  hand  and  no  income  was  recoverable  from  it."" 
The  vendor's  solicitors  declined  to  send  a  special  messenger  to 
Whithy  and  Dover  except  at  the  purchasers'  expense.  The  purchase 
was  ultimately  completed  on  the  14th  of  October,  when  the  balance 
of  the  purchase-money  was  paid  with  (under  protest  and  without 
prejudice  to  contemplated  proceedings)  interest  to  the  amount  of 
about  £180,  which  the  vendor's  solicitors  again  declined  to  waive. 

A  summons  was  then  taken  out  by  the  purchasers  under  the 
Vendor  and  Purchaser  Act,  1874,  asking  that  the  vendor  might  be 
ordered  to  return  to  them  the  interest  they  had  so  paid. 

On  the  13th  of  March,  1885,  Vice-Chancellor  Bacon  dismissed 
the  summons  with  costs,  on  the  ground  that  there  was  no  juris- 
diction to  order  interest,  which  might  have  been  erroneously  paid. 
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to  be  repaid  upon  an  application  under  the  Vendor  and  Pur-      C.  A. 
■chaser  Act  (1).  1885 
The  purchasers  appealed  from  this  decision.  jn  re 

YorXG  AND 

Grosvenor  Woods,  in  support  of  the  appeal : —  Contract^ 
This  being  "  a  question  arising  out  of  or  connected  with  the 
•contract  (not  being  a  question  affecting  the  existence  or  validity 
of  the  contract),"  the  Court  has  jurisdiction  under  sect.  9  of  the 
Vendor  and  Purchaser  Act,  1874,  to  decide  it  upon  summons. 

[Sir  J.  Hannen  asked  if  the  vendor  insisted  upon  the  objec- 
don  to  the  jurisdiction. 

Marten,  Q.C.,  on  behalf  of  the  vendor,  waived  this  objection.] 

Upon  the  merits  xhe  vendor  is  not  entitled  to  interest,  as,  by 
leaving  England  on  the  6th  of  September,  he  rendered  comple- 
tion on  the  8th  impossible,  and  has  been  guilty  of  wilful  default 
within  the  meaning  of  the  conditions  of  sale.  The  Court  will 
not  allow  him  to  profit  by  his  own  wrong  by  compelling  the 
purchasers  to  pay  for  the  delay  which  he  has  himself  occasioned, 
and  in  such  a  case  effect  will  not  be  given  to  the  general  rule 
that  a  purchaser  must  pay  interest  from  the  time  fixed  for  com- 
pletion :  Esdaile  v.  Stephenson  (2) ;  Jones  v.  Mudd  (3) ;  De  Visme 
V.  Be  Visme  (4). 

[Fry,  L. J.,  referred  to  Barfs  Vendors  and  Purchasers  (5).] 

Sherwin  v.  Shalcspear  (6)  and  Williams  v.  Glenton  (7),  in  which 
cloubt  seems  to  have  been  thrown  on.  Be  Visme  v.  Be  Visme,  estab- 
lish that  delay  arising  from  difficulties  in  making  out  the  title 
will  not  exempt  the  purchaser  from  payment  of  interest  under 
such  a  condition,  but  also  clearly  recognise  that  there  may  be 
such  an  amount  of  delay  or  misconduct  on  the  part  of  the  vendor 
as  will  excuse  the  purchaser.  Neglect  or  default  may  be  wilful 
though  it  may  have  been  unintentional  and  have  arisen  from 
forgetfulness,  if  it  be  spontaneous,  and  did  not  at  all  arise  from 
the  pressure  of  external  circumstances  over  which  the  person 
could  have  no  control :  Elliott  v.  Turner  (8).    In  this  case  the 

(1)  29  Ch.  D.  691.  (5)  5th  Ed.  p.  640. 

(2)  1  S.  &  S.  122.  (6)  5  D.  M.  &  G.  517. 

(3)  4  Kuss.  118.  (7)  Law  Kep.  1  Ch.  200. 

(4)  1  Mac.  &  G.  336.  (8)  13  Sim.  477. 
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C.  A.      delay  was  not  due  to  the  state  of*  the  title,  but  arose  from  the 
1885       voluntary  act  of  the  vendor.    Then,  as  the  concurrence  of  the 
j^yg      mortgagees  was  essential  to  the  purchase,  the  vendor  should 
have  procured  execution  by  them  without  delay  and  at  his  own 
Contract,   expense,  and  cannot  excuse  himself  on  the  ground  that  they  were 
out  of  town  at  the  time  :  Wells  v.  Maxwell  (1). 

Marten,  Q.C.,  and  Northmore  Latvrence,  for  the  vendor : — 

The  purchasers  have  not  made  out  any  case  for  being  relieved 
from  payment  of  interest  from  the  day  fixed  for  completion.  No 
wilful  default  or  intentional  omission  can  be  attributed  to  the 
vendor,  who  was  justified  in  assuming  that  the  purchase  could 
not  be  at  once  completed  when  the  draft  conveyance  was  not 
returned  from  the  mortgagees  until  the  4th  of  September.  More- 
over, the  purchasers  had  themselves  failed  to  comply  with  the 
condition  that  the  engrossment  should  be  left  at  the  vendor's 
solicitors  before  the  20th  of  August  for  execution  by  the  vendor 
and  other  necessary  parties.  Any  delay  in  completing  the  pur- 
chase by  obtaining  execution  of  the  conveyance  by  the  mort- 
gagees, over  whom  the  vendor  had  no  control,  was  caused  by 
their  absence,  and  this  was  a  difficulty  in  making  out  the  title, 
which  has  never  been  held  to  be  that  wilful  delay  or  fraud  on  the 
part  of  a  vendor  which  will  alone  exempt  a  purchaser  on  such  a 
condition  from  payment  of  interest :  Williams  v.  Glenton  (2)  ; 
VicJcers  v.  Hand  (3)  ;  Sugden's  Vendor  and  Purchaser  (4).  At 
all  events  the  purchasers,  fn  order  to  be  relieved  from  payment 
of  interest,  must  have  given  notice  to  the  vendor  that  their 
money  was  "  lying  dead  "  :  Dyson  v.  Hornby  (5). 

Grosvenor  Woods,  in  reply. 

Sir  J.  Hannen  : — 

The  question  in  this  case  is  whether  or  not  the  delay  which  has 
occurred  in  the  completion  of  this  purchase  arose  from  wilful 
default  on  the  part  of  the  vendor. 

Now  a  great  many  cases  have  been  cited,  but  after  all  it  is  a 

(1)  32  Beav.  550.  (3)  26  Beav.  630. 

(2)  Law  Kep.  1  Ch.  200.  (4)  Uth  Ed.  p.  628. 

(5)  4  De  G.  &  Sin.  481. 
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question  of  fact  which  must  depend  upon  the  circumstances  of      c.  A. 
each  case.    The  cardinal  point  in  the  case  appears  to  be  this,  1885 
whether  where  a  person  has  entered  into  a  contract  to  be  com- 
pleted  upon  a  particular  day — in  this  case  the  8th  of  September —  h^^JJ^on^ 
and  he,  knowing  that,  goes  away  upon  the  6th  to  take  his  autumn  Contract. 
holiday,  he  has  been  guilty  of  wilful  default  thereby  causing  the  su  j.  lunnm. 
non-completion  of  the  contract.    It  seems  to  me  a  very  plain  " 
case,  and  I  really  can  entertain  no  doubt  whatever  as  to  what  any 
jury  would  have  thought,  and  we,  in  the  position  of  the  jury, 
come  to  the  conclusion  that  he  made  default  in  not  being  in  the 
position  to  complete  the  contract  so  far  as  it  lay  with  him  upon 
the  8th  of  September ;  and  that  was  a  default  of  an  intentional 
character  on  his  part,  and  therefore  wilful. 

It  has  been  said,  indeed,  that  that  reason  does  not  apply, 
because  there  had  been  a  delay  in  the  forwarding  of  the  engross- 
ment by  the  20th  of  August  under  the  conditions  of  sale.  But 
it  has  not  been  suggested  and  nothing  has  been  shewn  from 
which  we  can  infer,  that  there  was  any  blame  upon  anybody 
in  respect  of  that,  and  we  are  not  now  considering  whether  there 
has  been  a  default  for  which  damages  could  be  recovered  against 
anybody  by  reason  of  that  engrossment  of  the  conveyance  not 
having  been  supplied  by  that  day,  but  we  are  dealing  with  a 
state  of  facts  in  which  it  is  established  that  this  contract  might 
have  been  completed,  so  far  as  Mr.  Young  was  concerned,  upon 
the  8th,  if  he  had  not  gone  away  to  Switzerland. 

Our  judgment,  therefore,  is  that  where  a  man  knowing  that 
some  act  has  to  be  done  by  him  on  the  particular  day,  goes  away 
in  disregard  of  that  obligation,  he  is  guilty  of  default ;  and  doing- 
it  intentionally,  it  is  wilful  within  the  terms  of  a  contract  of  this 
kind. 

But  then  there  undoubtedly  still  arises  the  question,  what 
delay  was  occasioned  by  his  so  going  abroad  ?  In  the  first  place 
the  actual  time  that  it  took  for  the  conveyance  to  be  sent  to  him, 
and  to  be  received  back,  must  obviously  be  taken  into  account, 
and  that  was  ten  days.  But  then  it  is  said,  even  if  he  had  been 
here  on  the  8th  of  September  his  signing  the  conveyance  would 
not  have  been  the  end  of  it,  because  there  were  still  the  signa- 
tures of  the  mortgagees  to  be  obtained.    But  it  appears  to  us — I 
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Young  and 
Harston's 

CONTliACT. 


C.  A.  am  not  so  conversant  as  I  wish  I  were  with  subjects  of  this  kind, 
1885  but  I  collect  upon  the  argument  that  has  been  addressed  to  us, 
and  I  believe  it  is  the  opinion  of  my  learned  brethren — that  it 
was  the  duty  in  this  case  of  the  vendor  to  obtain  the  execution  by 
the  mortgagees,  and  that  it  does  not  come  within  the  condition  of 
Sir  J.  Hannen.  sale  which  has  been  referred  to.  If,  then,  it  was  his  duty  to 
obtain  these  signatures,  then  undoubtedly  a  question  arises  as  to 
what  difficulties  there  would  have  been  at  that  season  of  the  year 
in  finding  the  mortgagees,  and  I  do  not  think  it  can  be  imputed 
to  Mr.  Young  as  a  wilful  default  that  they  could  not  be  found 
exactly  at  the  moment  when  the  conveyance  was  brought  back. 
But  we  have  to  deal  with  this  as  a  jury,  and  we  are  not  bound, 
and  I  do  not  know  that  it  is  possible,  to  arrive  at  any  very  exact 
definition  of  the  time  which  has  been  lost  by  reason  of  Mr.  Young 
going  abroad,  and  so  delaying  the  time  when  application  could 
be  made  to  the  mortgagees.  But  we  think  that  we  are  allowing 
ample  time  if  we  say  that  the  execution  by  the  mortgagees  with 
due  diligence  might  have  been  obtained  in  another  fortnight ; 
and  we  therefore  come  to  the  conclusion  that  with  the  exception 
of  a  fortnight  the  delay  must  be  considered  as  arising  from  the 
wilful  default  of  Mr.  You7ig,  and  that  therefore  the  interest  must 
be  returned  to  that  extent. 


Bo  WEN,  L.J. : — 

I  am  of  the  same  opinion.  The  question  in  the  case  is  what 
delay,  if  any,  has  been  caused  by  wilful  default  on  the  part  of  the 
vendor  within  the  meaning  of  the  condition.  What  does  wilful 
default  mean  in  a  contract  like  this  ?  The  term  "  wilful  default " 
— though  one  in  common  use  in  such  contracts — is  not  a  term  of 
art,  and  to  pursue  authorities  with  a  view  to  defining  for  all  time 
what  is  its  meaning  in  a  contract  like  this  appears  to  me  to  press 
citation  far  beyond  the  point  at  which  it  ceases  to  be  useful.  De- 
fault is  a  purely  relative  term,  just  like  negligence.  It  means 
nothing  more,  nothing  less,  than  not  doing  what  is  reasonable 
under  the  circumstances — not  doing  something  which  you  ought 
to  do,  having  regard  to  the  relations  which  you  occupy  towards 
the  other  persons  interested  in  the  transaction.  The  other  word 
which  it  is  sought  to  define  is  "wilful."    That  is  a  word  of 
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familiar  use  in  every  branch  of  law,  and  although  in  some  branches      C.  A. 

of  the  law  it  may  have  a  special  meaning,  it  generally,  as  used  1885 

in  courts  of  law,  implies  nothing  blameable,  but  merely  that  the      jn  re 

person  of  whose  action  or  default  the  expression  is  used,  is  a  free  ^^^^ton's 

agent,  and  that  what  has  been  done  arises  from  the  spontaneous  Contract. 

action  of  his  will.    It  amounts  to  nothing  more  than  this,  that  he  Bowen.L.j. 

knows  what  he  is  doing,  and  intends  to  do  what  he  is  doing,  and 

is  a  free  agent.    Now,  if  that  is  all  you  can  get  out  of  the  analysis 

of  these  words,  it  becomes  plain  that  to  endeavour  to  classify 

every  conceivable  contingency  with  a  view  of  defining  what  will 

be  and  what  will  not  be  wilful  default,  would  be  idle.    You  cannot 

define  the  words  "  wilful  default "  more  than  I  have  defined  them. 

And  I  only  use  the  definition  for  the  purpose  of  shewing  that 

the  term  is  a  simple  one  and  not  technical  at  all.    The  next 

question  is  whether  there  has  been  wilful  default  here,  and  with 

regard  to  that  I  entirely  agree  with  the  view  which  has  been  taken 

by  the  President.    Can  it  be  said  that  the  vendor  knew  that  the 

conveyance  would  not  be  ready  for  execution  by  the  8th  of 

September?    He  ought  to  have  waited  to  see,  but  instead  of 

that  he  goes  away  from  England  and  is  absent  on  the  8th,  which 

was  the  day  fixed  for  completion.    That  being  so,  we  have  to 

consider  as  a  jury  how  much  time  was  lost  by  his  absence  on  that 

day.    I  think  a  fortnight  is  sufficient  to  allow  for  the  execution 

by  the  mortgagees ;  and  with  the  exception  of  that  fortnight,  I 

draw  an  inference  of  fact  that  the  delay  arose  from  Mr.  Young's 

wilful  default  in  being  absent  from  England  at  the  time  fixed  for 

the  execution.  And  therefore,  with  the  exception  of  this  fortnight, 

he  must  return  the  interest  for  the  period  of  delay  for  which  he 

is  responsible. 

Fry,  L.J. :  - 

I  entertain  the  same  view,  and  I  think  that  by  this  contract  of 
sale  Mr.  Young  undertook  as  part  of  his  duties  as  a  vendor  to 
execute  on  or  before  the  8th  of  September  the  conveyance  to  the 
purchaser. 

On  the  8th  of  September  the  conveyance  had  been  settled  not 
only  as  between  the  vendor  and  the  purchaser,  but  as  between 
them  and  the  mortgagees,  and  the  document  had  been  engrossed 
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C.  A.  and  was  in  the  hands  of  his  solicitors.  Nothing  whatever  re- 
1885  mained  for  Mr.  Young  to  do,  but  to  put  his  hand  and  seal  to  that 
jn  re  document. 

^hIrston's  reason  why  he  did  not  do  so  on  the  8th  of  September 

Contract,  ^as  because  he  had  gone  away  to  Switzerland.  That  appears  to 
Fry,  L.J.  mo  to  be  a  default  in  the  performance  of  his  duty.  I  think 
that  it  was  a  spontaneous  act  of  default  on  his  part,  and  conse- 
quently that  the  act  was  wilful.  Then  it  is  said  that  the  con- 
ditions of  sale  required  that  an  engrossment  should  be  delivered 
on  the  20th  of  August,  and  that  in  consequence  he  was  to  be 
allowed  eighteen  days  or  more  for  the  execution  of  the  con- 
veyance before  the  8th  of  September,  and  that  as  it  was  not  de- 
livered till  the  8th  of  September,  Mr.  Young  was  set  free  from  the 
obligation  to  execute  on  that  day. 

In  my  judgment  that  argument  must  be  unsuccessful,  and  for 
this  reason,  that  the  contract  contained  no  stipulation  as  to  the 
time  within  which  the  abstract  was  to  be  delivered.  It  did 
contain  stipulations  as  to  the  time  for  sending  objections  and 
requisitions.  Those  stipulations  were  observed,  and  there  was  no 
unreasonable  delay  on  the  part  of  the  purchasers  as  to  anything 
which  led  up  to  the  delay  of  the  engrossment.  Consequently,  I 
think,  nothing  relieved  Mr.  Young  from  the  obligation  to  execute 
on  the  8th  of  September. 

Further  than  that,  in  my  judgment  there  was  wilful  default 
on  the  part  of  the  vendor  in  not  obtaining  the  execution  of  the 
conveyance  by  the  mortgagees.  He  declined  to  send  a  messenger 
at  his  expense  to  the  places  where  some  of  the  mortgagees  were 
residing,  and  said  he  would  only  do  it  at  the  expense  of  the  pur- 
chaser. That,  I  think,  was  an  unreasonable  and  an  improper 
course  to  pursue.  Plainly  the  vendor's  solicitors  understood  that 
it  was  their  duty  to  obtain  the  execution  by  the  mortgagees; 
they  undertook  that  duty,  and  it  appears  to  me  that  they  were 
guilty  of  wilful  default  in  the  performance  of  it.  I  think,  there- 
fore, in  these  two  particulars  there  has  been  wilful  default  on  the 
part  of  the  vendor.  Taking  into  consideration,  on  the  one  hand, 
what  the  course  of  events  would  have  been  if  Mr.  Young  had  done 
his  duty,  and,  on  the  other  hand,  the  course  of  events  by  his 
not  doing  his  duty,  I  think  the  justice  of  the  case  will  be  fully 
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met  by  what  my  learned  brethren  have  indicated,  yiz.,  that  the 
vendor  will  repay  to  the  purchaser  the  whole  interest  which  he 
has  received  except  what  is  attributable  to  the  fourteen  days. 

Solicitors  :  Crosley  &  Burn  ;  Hollams,  Son,  &  Coivard. 

F.  a.  A.  W. 


In  re  HODGSOK 
BECKETT  V,  KAMSDALE. 

[1883    H.  3229.] 

Fartnership  Debt — Claim  against  Estate  of  Deceased  Partner — Subsequent 
Action  against  Surviviiig  Partners — Joint  and  Separate  Creditors — Res 
Judicata — Claim  against  a  Deceased  Person — Evidence  of  Claimant — Cor- 
roboration. 

The  creditor  of  a  partnership  firm,  although  not  strictly  a  joint  and 
several  creditor,  has  concurrent  remedies  against  the  estate  of  a  deceased 
partner  and  the  surviving  partner;  and  it  makes  no  difference  whicli 
remedy  he  pursues  first.  But  it  is  necessary  that  the  surviving  partner 
should  be  present  at  taking  the  accounts  of  the  estate  of  the  deceased 
partner,  and  that  the  partnership  creditor  should  not  come  into  competition 
with  the  separate  creditors  of  the  deceased  partner. 

A  father  and  son  being  in  partnership,  became  indebted  to  the  Plaintiff's, 
who  were  bankers.  The  son  died,  and  the  father  brought  an  action  and 
obtained  judgment  for  the  administration  of  his  son's  estate.  The  Plaintiffs 
carried  in  a  claim  for  the  debt  against  the  separate  estate,  being  at  that  time 
unable  to  prove  the  existence  of  a  partnership,  and  were  declared  entitled  to 
a  dividend.  Afterwards  the  father  died,  and  the  Plaintiffs  having  obtained 
proof  of  the  partnership,  brought  an  action  to  make  his  estate  liable  for  the 
partnership  debt : — 

Held  (affirming  the  decision  of  Bacon,  V.C.),  that  the  proceedings  in  the 
•  previous  action  did  not  constitute  a  res  judicata  or  estoppel  so  as  to  prevent 
the  Plaintiffs  from  recovering  the  debt;  but  they  were  put  under  an  under- 
taking to  postpone  their  dividend  on  the  son's  separate  estate  to  the  claims 
of  his  separate  creditors. 

Kendall  v.  Hamilton  (1)  considered. 

There  is  no  rule  of  law  which  precludes  a  claimant  from  recovering 
against  the  estate  of  a  deceased  person  on  his  own  testimony  without  cor- 
roboration :  although  the  Court  will  in  general  require  such  corroboration. 

The  action  in  this  case  was  brought  by  ]\Iessrs  Beckett  &  Co., 
bankers  at  Beverley,  trading  under  the  name  of  the  "  Yorlc  and 


(1)  3  C.  P.  D.  403 ;  4  App.  Gas.  504. 
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0.  A.      East  Biding  Bank,"  against  the  executors  of  James  Hodgson, 
1885       deceased,  claiming  payment  of  £3189  lis.  6d.,  being  the  balance 
In  re      of  the  banking  account  of  the  firm  of  Hodgson  &  Co.  with  the 
HODGSON.  Plaintiffs. 

V.  John  Bellshaw  Hodgson,  the  son  of  the  testator,  had  for  some 

Ramsdale.  ygaj,g  previous  to  1873  carried  on  the  business  of  a  brewer  in  the 
neighbourhood  of  Beverley,  in  partnership  with  Thomas  Gibson, 
The  firm  had  an  account  at  the  Plaintiffs'  bank.  In  that  year 
the  business  was  sold  to  James  Hodgson,  the  testator,  and  he 
entered  into  a  fresh  partnership  with  his  son,  which  was  regu- 
lated by  a  deed  dated  the  19th  of  January,  1874. 

According  to  the  evidence  of  Mr.  /.  B,  Pease,  the  managiug 
partner  of  the  Plaintiffs'  firm,  James  Hodgson  and  his  son  John  B, 
Hodgson  called  at  the  bank,  at  Beverley,  on  the  1st  of  October, 
1873,  and  told  Mr.  Pease  that  Gibson  had  retired  from  their  firm, 
and  that  the  father  and  son  were  going  to  be  partners,  and  asked 
to  continue  the  account  with  the  bank.  Mr.  Pease  shewed  them 
the  balance  due  from  the  old  partnership  of  Hodgson  &  Gibson 
to  the  bank,  and  they  asked  to  be  allowed  to  have  it  transferred 
to  the  new  account  of  Hodgson  &  Co.,  which  was  accordingly 
done.  But  there  was  no  entry  in  the  books  to  shew  of  w^hom  the 
new  partnership  was  composed. 

On  the  5th  of  September,  1877,  the  father  and  son  dissolved 
partnership,  and  the  brewery  was  thenceforth  carried  on  by  the 
son  alone.  A  notice  of  the  dissolution  was  advertised  in  the 
London  Gazette  and  in  the  Hull  News.  Mr.  Pease,  however,  stated 
that  the  firm  did  not  take  in  the  London  Gazette  or  the  Hull 
News,  and  he  and  the  other  Plaintiffs  swore  that  they  had  no 
knowledge  of  the  dissolution.  The  account  continued  to  be 
carried  on  without  alteration. 

Early  in  November,  1880,  /.  B.  Hodgson  was  too  ill  to  attend 
to  the  business,  and  the  Plaintiffs  became  anxious  about  the 
balance  which  was  due  from  Hodgson  &  Co.  Their  solicitors, 
Messrs.  Silvester  &  Son,  accordingly  wrote  to  Messrs.  Levett  & 
Champney,  the  solicitors  for  James  Hodgson,  a  letter,  in  which 
they  said : — 

"  Messrs.  Walker  &  Spink  "  (/.  B.  Hodgson  s  solicitors)  "  write 
us  that  they  believe  Mr.  James  Hodgson  is  prepared  to  accept  the 


VOL.  XXXI.] 


CHANCERY  DIVISION. 


179 


responsibility  of  tlie  banking  account,  but  that  we  bad  better 
write  to  you  thereon.  Our  clients  have  always  considered  Mr. 
James  Hodgson  as  one  of  their  debtors  for  the  balance,  but  this 
should  be  placed  beyond  a  doubt,  and  arrangements  must  be 
made  for  reducing  the  debt  within  reasonable  limits." 

On  the  8th  of  November,  1880,  Messrs.  Levett  &  Champiey 
wrote  in  reply,  saying,  "  We  have  seen  Mr.  James  Hodgson  this 
morning  on  the  subject  of  your  letter.  He  denies  any  liability 
for  payment  of  the  balance  due  to  the  York  and  East  Biding 
Bank  from  his  son  Mr.  J.  B,  Hodgson.'' 

In  July,  1881,  John  B.  Hodgson  died.  Immediately  after  the 
death  of  his  son,  James  Hodgson  took  out  a  summons  for  the 
administration  of  his  estate,  claiming  as  creditor  to  a  large 
amount.  In  this  suit  the  Plaintiffs  carried  in  a  claim  against 
the  estate  of  J.  B.  Hodgson  for  £3124  13s.  4(i.,  the  balance  due  to 
them  from  the  firm  at  the  time  of  his  death  :  and  the  claim  was 
allowed.  A  dividend  of  5s.  in  the  pound  had  been  declared,  but 
the  Plaintiffs  had  not  yet  received  any  of  it. 

James  Hodgson  died  in  1883,  and  on  the  29th  of  May  in  the 
same  year  the  Plaintiffs'  solicitors  wrote  to  Messrs.  Levett  & 
Champney  a  letter  in  which  they  gave  them  notice  not  to  dis- 
tribute the  estate  of  James  Hodgson  till  the  balance  due  from 
Hodgson  &  Co.  had  been  paid,  adding,  "  We  now  find  that  the 
late  Mr.  Hodgson,  the  father,  was  a  partner  in  this  firm  in  and  after 
the  year  1875,  and  no  notice,  actual  or  constructive,  was  given  to 
the  bankers  on  his  retirement." 

On  the  25th  of  July,  1883,  the  Plaintiffs  brought  the  present 
action  against  the  executors  oi  James  Hodgson  for  the  adminis- 
tration of  his  estate,  claiming  the  sum  of  £3189  lis.  Qd.  as 
the  balance  due  at  the  time  of  his  death  from  the  firm  of 
Hodgson  &  Co. 

The  Defendants  denied  the  liability  of  James  Hodgson  s  estate, 
on  the  ground  that  he  was  only  a  dormant  partner  in  the 
brewery,  and  that  the  Plaintiffs  did  not  know  the  fact  of  his 
partnership  and  did  not  give  credit  to  him ;  and  further,  that  if 
tlie  Plaintiffs  had  notice  of  the  partnership  they  had  also  notice 
of  the  dissolution  of  the  partnership  in  1877. 

They  also  contended  that  the  Plaintiffs  by  proving  against  the 
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C.  A.      estate  oi  John  B.  Hodgson  had  elected  to  treat  the  debt  as  the 


The  cause  was  heard  by  Bacon,  Y.C.,  when  his  Lordship  hekl 
that  there  was  sufficient  evidence  that  the  bankers  had  notice  of  the 
partnership  between /ames  Hodgson  and  his  son  and  gave  credit  to 
the  firm :  and  that  they  had  no  knowledge,  actual  or  constructive, 
of  the  dissolution  of  that  partnership.  His  Lordship  also  held  that 
the  fact  of  the  Plaintiffs  having  claimed  against  the  estate  of  the 
deceased  partner,  John  B.  Hodgson,  did  not  prevent  them  from 
also  claiming  against  James  Hodgson  as  the  surviving  partner. 
He  therefore  declared  the  Plaintiffs  entitled  to  the  relief  prayed, 
and  directed  an  account  of  what  was  due  on  the  banking  account 
at  the  death  of  James  Hodgson, 

From  this  judgment  the  Defendants  appealed. 

Sir  B.  E.  Wehster,  A.G.,  Marten,  Q.C.,  and  Nalder,  for  the  Ap- 
pellants : — 

The  case  is  governed  by  Kendall  v.  Hamilton  (1),  following 
King  v.  Hoare  (2).  The  proof  against  the  son's  estate  in  1881, 
was  equivalent  to  a  judgment  against  the  son :  Williams  on  Ex- 
ecutors (3).  When  a  creditor  on  behalf  of  himself  and  the  other 
creditors  obtains  a  decree  against  an  executor  that  is  equivalent 
to  a  judgment  for  all  the  creditors  :  Pennell  v.  Bog  (4).  Turner,  L.  J., 
there  says  (5) :  "  The  cases,  in  which  this  Court  interferes  to 
restrain  creditors  from  proceeding  either  in  the  Courts  of  this 
country  or  in  foreign  Courts  for  the  recovery  of  their  debts,  were 
also  referred  to  on  the  part  of  the  respondents ;  but  tiiose  cases 
do  not  seem  to  me  to  aid  their  case.  This  Court  does  not  in  such 
cases  interfere,  as  it  is  called  upon  to  do  in  the  present  case, 
before  decree,  and  its  interference  after  decree  is,  as  I  apprehend, 
founded  on  this,  that  the  decree  is  a  judgment  for  all  the  cre- 


[BowEN,  L.J. : — That  does  not  say  that  it  is  a  judgment  for 
each.] 


ditors.' 


(1)  3  C.  P.  D.  403 ;  4  App.  Gas.  504. 

(2)  13  M.  &  W.  494. 


(3)  8th  Ed.  vol.  ii.  p.  1009. 

(4)  3  D.  M.  &  G.  126. 


(5)  3  D.  M.  .1-  a.  137. 
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Goate  V.  Fryer  (1)  lays  that  down  distinctly.  Lord  Thurlow 
there  says  that  a  decree  to  account  and  for  payment  of  all  debts 
gives  every  creditor  who  carries  in  a  claim  equal  to  that  of  a 
creditor  by  judgment  at  law  from  the  date  of  the  decree."  The 
principle  is  affirmed  in  Faxton  v.  Douglas  (2).  Again,  it  is  the 
rule  at  law  that  if  a  creditor  sues  one  member  of  a  firm  alone  he  is 
considered  to  have  elected  to  release  the  other  partners  :  Munsfei' 
V.  Bailton  (3);  Scarf  \.  Jar  dine  {^).  And  on  the  same  principle, 
in  equity,  if  a  creditor  of  a  firm  wishes  to  pursue  his  remedy  both 
against  the  surviving  partners  and  the  executors  of  the  deceased 
partner,  he  must  sue  both  together :  Hills  v.  M'Bae  (5)  ;  Seton 
on  Decrees  (6) ;  In  re  McBae  (7) ;  Neve  v.  Weston  (8).  The 
effect  of  the  proceedings  of  the  Plaintiffs  in  the  former  action  is 
that  they  have  proved  their  debt  and  obtained  a  dividend  out  of 
the  separate  estate  of  the  deceased  partner  in  competition  with  the 
separate  creditors.  They  have  therefore  elected  to  treat  it  as  a 
separate  and  not  a  partnership  debt. 

But  we  also  contend  that  the  Plaintiffs  have  not  sufficiently 
proved  their  debt  to  be  a  partnership  debt.  The  only  evidence 
that  they  gave  credit  to  the  father  as  a  member  of  the  firm  is 
the  evidence  of  Mr.  Fease,  one  of  the  Plaintiffs,  and  his  testimony 
is  not  corroborated :  and  it  is  a  rule  of  evidence  that  in  claiming 
against  the  estate  of  a  dead  man  the  statement  of  the  plaintiff  is 
not  sufficient  without  corroboration :  In  re  Finch  (9)  ;  Hill  v. 
Wilson  (10) ;  In  re  WhittaJcer  (11).  Moreover,  if  the  Plaintiffs 
had  notice  of  partnership  they  had  also  notice  of  its  dissolution, 
which  was  duly  published  in  the  Gazette,  and  afterwards  they 
continued  to  give  credit  to  the  son. 
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Sir  J.  Hannen  said  that  the  Court  were  satisfied  as  to  the 
questions  of  fact,  and  only  wished  to  hear  the  counsel  for  the 
Eespondents  on  the  question  whether  the  proceedings  which 
had  been  taken  against  the  estate  of  the  deceased  partner  pre- 


(1)  2  Cox,  201. 

(2)  8  Ves.  520. 

(3)  11  Q.  B.  D.  435:  10  App.  Cas. 
680. 

(4)  7  App.  Cas.  345. 

(5)  9  Hare,  297. 


(6)  4th  Ed.  p.  1212. 

(7)  25  Ch.  D.  16. 

(8)  3  Atk.  557. 

(9)  23  Ch.  D.  267. 

(10)  Law  Rep.  8  Ch.  888. 

(11)  21  Ch.  D.  657. 
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0.  A.  eluded  the  Defendants  from  recovering  against  the  surviving 
1885  partner. 

Hotgson  Crossley,  Q.C.,  W.  Barber,  ^Q.C,  Solomon,  and  Silvester,  for  the 
Beckett    Kespondents : — 

Ramsdale.  The  right  of  a  creditor  of  a  partnership  has  always  been  con- 
sidered  an  exception  to  the  general  rule,  that  the  liability  on  a^ 
joint  contract  can  only  be  enforced  against  the  survivor.  It 
arose  out  of  the  right  of  the  surviving  partner  to  claim  contribu- 
tion from  the  estate  of  the  deceased  partner ;  and  then  it  was 
considered  more  convenient  that  the  creditors  should  prove 
directly  against  the  estate  of  the  deceased  partner.  There  is  na 
res  judicata  against  us.  It  is  admitted  that  we  have  a  con- 
current right  in  equity  to  prove  against  the  surviving  partner 
and  the  estate  of  the  deceased  partner,  and  that  if  we  had  first 
sued  the  surviving  partner  that  would  have  been  no  bar  to  our 
pursuing  our  remedy  against  the  estate  of  the  deceased  partner : 
Liverpool  Borough  Banh  v.  Walker  (1) ;  Jacomh  v.  Harwood  (2) ; 
Kendall  v.  Hamilton  (3).  It  can  make  no  difference  that  we 
first  prove  against  the  estate  of  the  deceased  partner  and  then 
sue  the  surviving  partner. 

We  are  not  in  any  way  estopped  by  our  conduct  in  that  action. 
We  believed  that  the  father  was  liable  as  a  partner,  but  we  could 
not  prove  it  until  after  our  claim  was  carried  in  ;  and  the  father^ 
who  led  us  into  the  mistake,  if  there  was  one,  by  denying  his 
liability,  was  himself  present  as  Plaintiff  in  the  action,  and  it  was 
his  duty  to  see  that  the  estate  was  properly  administered.  He 
cannot  now  set  up  those  proceedings  against  us.  We  have  never 
received  any  dividend  out  of  the  separate  estate  of  the  son,  and 
we  are  quite  willing  to  amend  our  proof,  if  that  can  be  done ;  or 
we  will  undertake  not  to  allow  our  claim  to  come  into  compe- 
tition with  the  separate  creditors  of  the  son. 

Marten,  in  reply. 

1885.  Nov.  12.    Sir  J.  Hannen  :— 

The  circumstances  out  of  which  this  litigation  arises  are  these  : 
the  Plaintiffs,  who  are  bankers,  seek  to  recover  from  the  repre- 

(1)  4  De  G.  &  J.  24.  (2)  2  Ves.  Sen.  265.         (3)  3  C.  P.  D.  403. 
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sentatives  of  James  Hodgson  &  Co,  a  sum  of  money  in  which  they      C.  A. 
say  the  firm  of  Hodgson  &  Co.  was  indebted  to  them  ;  and  they  1885 
allege  that  they  had  notice  that  James  Hodgson  was  a  member  of  2>^g 
that  firm,  and  that  they  never  had  any  notice  or  knowledge  that  Hodgsox. 
James  Hodgson  had  retired  from  that  firm,  and  so  withdrawn  the  v. 
authority  to  his  original  partner,  John  B.  Hodgson,  to  pledge  his  i^^^^^e. 
credit,  and  therefore  the  credit  was  given  to  / ames  Hodgson  and     J-  Hannea 
his  son,  and  that  James  Hodgson  was  liable.    The  Defendants 
deny  that  there  ever  had  been  any  holding  out  of  James  Hodgson 
to  the  Plaintiffs  as  a  member  of  the  firm  of  Hodgson  &  Co.,  and 
they  further  deny  that  the  Plaintiffs  had  no  notice  of  the  with- 
drawal oi  James  Hodgson  from  the  firm. 

On  the  first  point,  namely,  the  question  whether  or  not  the 
Plaintiffs  had  notice  of  the  connection  of  James  Hodgson  with  the 
firm,  the  evidence  of  Mr.  Pease,  one  of  the  Plaintiffs,  was  distinct 
and  circumstantial.  [His  Lordship  then  referred  to  the  evidence 
of  Mr.  Pease  SiS  to  his  interview  with  James  Hodgson  and  his  son  in 
October,  1873.]  Now,  it  is  said  on  behalf  of  the  Defendants 
that  this  evidence  is  not  to  be  accepted  by  the  Court  because 
there  is  no  corroboration  of  it,  and  that  in  the  case  of  a  conflict 
of  evidence  between  living  and  dead  persons  there  must  be  cor- 
roboration to  establish  a  claim  advanced  by  a  living  person  against 
the  estate  of  a  dead  person.  We  are  of  opinion  that  there  is  no 
rule  of  English  law  laying  down  such  a  proposition.  The  state- 
ment of  a  living  man  is  not  to  be  disbelieved  because  there  is  no 
corroboration,  although  in  the  necessary  absence  through  death 
of  one  of  the  parties  to  the  transaction,  it  is  natural  that  in 
considering  the  statement  of  the  survivor  we  should  look  for  cor- 
roboration in  support  of  it ;  but  if  the  evidence  given  by  the 
living  man  brings  conviction  to  the  tribunal  which  has  to  try  the 
question,  then  there  is  no  rule  of  law  which  prevents  that  convic- 
tion being  acted  upon.  But,  as  a  matter  of  fact,  it  does  appear  to 
us  that  in  the  present  case  there  is  not  an  absence  of  corroboration 
— that  there  are  corroborative  circumstances  about  which  there 
can  be  no  dispute,  since  they  are  written  documents.  It  appears 
upon  these  documents  in  the  highest  degree  probable  that  James 
Hodgson  and  John  B.  Hodgson  should  have  made  the  representa- 
tions which  Mr.  Pease  represents  that  they  did  make.  It  appears 
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C.  A.      that  the  firm  of  Hodgson  &  Gibson  was  about  to  be  broken  up  by 
1885      the  retirement  of  Gibson,  and,  therefore,  it  would  be  a  desirable 
jj^g      thing  that  the  credit  given  to  the  previous  firm  should  be  ex- 
HoDGsoN.    tended  to  the  new  firm.    But  if  Gibson  were  to  retire,  leaving 
Beckett    jr^^^  ^  Hodgson  alone,  that  would  have  weakened  the  security 
Bamsdale.  ^iiich  the  bankers  had  for  their  advances,  and  it  therefore  appears 
Sir  j.Hannen.      the  highest  degree  probable  that  the  father  should  have  made 
the  representation  that  he  and  his  son  contemplated  entering 
into  partnership.  That  they  did  enter  into  partnership  is  common 
ground.    [His  Lordship  then  referred  to  other  portions  of  the 
evidence,  and  expressed  his  opinion  that  they  did  not  throw  dis- 
credit on,  but  confirmed,  the  evidence  of  Mr.  Fease.'\ 

Upon  the  second  question  of  fact,  namely,  whether  or  not  the 
Plaintiffs  had  notice  or  knowledge  of  the  withdrawal  of  James 
Hodgson  from  the  partnership,  which  took  place  in  1877,  it  is 
elementary  knowledge  that  where  persons  have  had  dealings  with 
a  partnership  firm  the  mere  publication  of  the  dissolution  in  the 
Gazette  is  not  sufficient  to  affect  such  persons  with  notice,  if  they 
continue  to  give  credit  on  the  footing  of  the  continuance  of  the 
partnership.  It  is  necessary  in  such  a  case  that  actual  knowledge 
should  be  brought  home  to  the  persons  who  had  previously  given 
credit  to  the  firm.  In  the  present  case  we  have  the  positive  state- 
ment of  every  living  member  of  the  Plaintiffs'  firm  that  they  had 
no  such  knowledge,  and  that  they  had  not  in  fact  become  aware 
of  any  notice  of  the  dissolution  in  the  Gazette  or  in  any  of  the 
papers  that  copied  it  from  the  Gazette.  On  these  grounds  we  have 
come  to  the  conclusion  that  upon  these  two  questions  of  fact  the 
judgment  of  the  Vice-Chancellor  must  be  supported. 

But  then  it  was  said  that  as  a  question  of  law  the  course  which 
has  been  pursued  by  the  Plaintiffs  precludes  them  from  now  having 
recourse  to  the  estate  of  the  father,  and  that  argument  is  based 
upon  the  decision  in  Kendall  v.  Hamilton  (1).  Now,  in  that  case 
it  was  undoubtedly  decided,  confirming  the  decision  in  King  v. 
Hoare  (2),  a  case  which  has  always  attracted  a  good  deal  of  atten- 
tion, that  where  some  members  of  a  firm  or  some  joint  contractors 
are  sued  and  judgment  is  obtained  against  them,  the  matter  then 
passes  into  a  res  judicata,  and  is  to  be  treated  thenceforth  as  a 
(1)  4  App.  Gas.  504.  (2)  13  M.  &  W.  494. 
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debt  against  those  persons  only  against  whom  that  judgment  has 
been  recovered,  and  recourse  cannot  be  had  to  a  person  who  was 
not  joined  in  that  action.  That  of  course  must  be  taken  as  now 
clearly  established ;  but  in  that  case  it  was  from  the  beginning- 
pointed  out  that  there  is  an  exception  to  that  rule,  one  which 
had  long  prevailed  in  equity,  to  the  effect  that  when  one  member 
of  a  firm  has  died,  though  at  law  the  debt  would  from  that 
time  forth  be  only  the  debt  of  the  survivors,  in  equity  recourse 
might  always  be  had  to  the  estate  of  the  deceased  partner.  That 
is  very  clearly  laid  down  by  Lord  Justice  Cotton  in  the  judg- 
ment which  he  delivered  on  behalf  of  himself,  the  present  Master 
of  the  Kolls,  and  Lord  Justice  Tliesiger  in  Kendall  v.  Hamilton  (1), 
where  he  says,  "  It  is  now  well  established  that  a  Court  of  Equity  i 
does  treat  the  estate  of  a  deceased  partner  as  still  liable  to  thel 
partnership  creditors,  though  at  law  the  survivor  has  becomej 
solely  liable.  And  it  must  now  be  considered  as  establishedl 
that  the  partnership  creditor  may  obtain  relief  against  the  estate! 
of  the  deceased  partner  without  having  exhausted  his  remedy 
against  the  survivor."  He  goes  on  to  say,  "  It  is  difficult  to 
imderstand  how  the  Court  of  Chancery  came  to  interfere  with^ 
the  legal  liability  of  partners,  and  although  it  has  done  so,  it 
has,  in  giving  the  partnership  creditor  relief,  dealt  with  him  in 
an  anomalous  way,  that  is  to  say,  except  in  cases  where  there  has 
been  no  joint  estate,  the  Court  has  only  admitted  the  partnership 
creditor  to  rank  against  the  estate  of  the  deceased,  after  all  his 
private  or  separate  debts  have  been  paid."  That  passage  has  a 
very  important  bearing  on  a  matter  to  which  I  shall  subsequently 
refer.  He  says  in  conclusion  :  "  It  is  unnecessary  to  go  through 
the  numerous  cases  which  were  cited  during  the  argument,  but  it 
will  be  right  to  refer  to  the  cases  of  the  Liverpool  Borough  BanJc  v. 
Walker  (2)  and  Jacomh  v.  Harwood  (3),  as^in  those  cases  judgments 
recovered  against  some  of  several  partners  were  held  not  to  be  a 
bar  to  proceedings  in  Equity  against  the  estate  of  a  deceased 
partner.  But  in  each  of  those  cases  the  judgment  was  not  re- 
covered until  after  the  death  of  the  partner,  against  whose  estate 
the  creditor  was  seeking  relief ;  and  the  cases,  in  which  relief  has 

(1)  3  C.  P.  D.  407,  409.  (2)  4  De  G.  &  J.  24. 

(3)  2  Ves.  Sen.  265. 
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O.  A.      been  given  in  Equity  against  the  estate  of  a  deceased  partner, 
1885      certainly  establish  that  from  and  after  his  death  his  estate  is 
In  re      subject  to  a  separate  or  several  liability." 
Hodgson.       -^^^  ^j^-g  ^-^^  ^£  ^j^^  Yq,w  is  adopted  by  almost  every  member  of 
V.        the  House  of  Lords  who  took  part  in  the  affirmation  of  the  deci- 
Bamsdale.   g.^^^  g^g^^g^       Lord  Cairns,  by  Lord  Hatherley,  by  Lord 

Sir  J.  Hannen.  Sellome,  and  by  Lord  O'Hagan,  and  finally  by  Lord  Blachhurny 
who  says  that  he  had  been  convinced  in  the  course  of  the  argument 
by  Mr.  Bigbt/  that  that  was  the  law ;  and  it  would  be  impossible 
for  us  to  resist  such  a  consensus  of  opinion  of  such  high  authori- 
ties as  these.  We  come  therefore,  without  any  hesitation,  to  the 
conclusion  that  this  is  the  correct  view  of  the  law.  It  was  argued 
here  that  there  was  a  difference  between  this  case  and  the  cases 
cited,  inasmuch  as  the  judgment  recovered,  or  that  which  is  said 
to  make  the  transaction  a  res  judicata,  namely,  the  proof  against 
the  estate  of  the  son  John,  took  place  before  the  action  was 
brought  against  the  surviving  partner  James;  but  we  are  of 
opinion  that  that  difference  in  the  order  of  events  can  make  no 
difference  in  the  principle.  What  is  clearly  established  by  the 
decision  which  I  have  referred  to  is  this,  that  in  the  case  of  a 
deceased  partner  there  is  a  concurrent  remedy  against  his  estate 
and  against  the  surviving  partner,  and  we  can  see  no  reason  why 
the  order  of  events,  where  several  remedies  are  pursued,  can  make 
any  difference  as  to  the  liability  of  the  assets  of  the  surviving 
partner.  It  was,  however,  pointed  out  by  Lord  Justice  Cotton,  in 
the  case  to  which  I  have  referred,  that  though  this  concurrent 
remedy  has  been  established  by  the  Courts  of  Equity,  yet  it  does 
not  put  the  creditor  altogether  in  the  position  of  a  several  creditor 
against  the  estate  of  a  deceased  partner ;  because,  if  he  were 
treated  to  all  intents  and  purposes  as  a  joint  and  several  creditor, 
he  would  be  entitled  to  prove  with  the  separate  creditors  of  the 
deceased  partner,  which  he  says  is  not  the  case.  As  my  learned 
colleague.  Lord  Justice*  Fry  (who  is  more  conversant  with  the 
practice  in  these  matters  than  I  am),  has  pointed  out,  from  reports 
and  precedents  given  in  Seton  on  Decrees,  it  has  not  been  the 
practice  to  allow  the  creditor  to  compete  with  the  separate  credi- 
tors of  the  deceased  partner.  But  it  appears  to  me  that  that  does 
not  go  to  the  root  of  the  matter.    A  claim  has  been  brought  in 
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tliis  instance  against  the  separate  estate  of  tlie  son,  and  at  the  C.  A, 
time  it  was  brought  in  the  claim  was  stated  in  this  manner.  1885 
They  said:  "We  have  always  considered  that  the  father  was  Xn 
liable,  but  he  now  disputes  his  liability,  and  we  seek  to  prove 
against  the  estate  of  the  son."  The  father  was,  in  fact,  the  ^  r. 
creditor  of  the  son,  who  had  instituted  proceedings  in  the  admin- 
istration suit.  He  was  therefore  present,  and  had  cognizance 
of  all  that  took  place,  and  in  his  position  of  a  creditor  suing  on 
behalf  of  himself  and  all  other  creditors,  it  was  his  duty  to  the 
estate  to  see  that  no  person  improperly  advanced  claims  for  proof, 
and  therefore  it  was  his  duty,  when  the  claim  was  advanced  by 
the  bank,  if  there  was  any  doubt  as  to  the  nature  or  extent  of 
their  claim,  to  see  that  it  was  so  framed  that  the  estate  of  the  son 
which  he  was  to  administer  should  not  be  prejudiced.  Now  that 
he  did  not  do.  As  a  matter  of  fact  no  dividend  has  been  received 
by  the  Plaintiffs  from  the  estate  of  the  son,  and  it  is  in  our  power 
now  to  prevent  any  injustice  being  done  by  the  Plaintiffs  com- 
peting with  the  separate  creditors  of  the  son.  That  may  be 
effected  in  the  manner  that  has  been  suggested  by  a  declaration 
that  the  Plaintiffs  have  consented  to  postpone  any  claim  they 
may  have  upon  the  estate  of  the  son  until  his  separate  creditors 
are  satisfied.  This  appears  to  us  to  meet  the  justice  of  the  case, 
and  it  affords  a  firm  basis  for  our  decision  that  the  judgment  of 
the  Vice-Chancellor  must  be  supported.  The  appeal,  therefore, 
must  be  dismissed,  with  costs. 

BowEN,  L.J. : — 

With  respect  to  a  large  portion  of  the  ground  which  the  Presi- 
dent has  traversed,  I  desire  not  to  add  a  single  word.  It  is  only 
on  account  of  the  somewhat  delicate  and  interesting  nature  of 
the  questions  which  have  been  discussed,  and  which  the  President 
last  dealt  with,  that  I  add  any  remarks  of  my  own  to  what  has 
fallen  from  him.  It  has  become  necessary,  in  order  to  meet  the 
€ase  of  the  Appellants,  to  consider,  at  all  events  to  a  certain 
extent,  the  character  of  a  creditor's  right  to  pursue  a  remedy  in 
Equity  against  the  estate  of  a  deceased  partner.  The  allegation 
of  the  Appellants  in  this  case  is  to  the  effect  that  the  father  and 
son  being  joint  debtors  only  and  not  jointly  and  severally  liable, 
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the  bankers,  their  creditors,  by  the  course  which  they  have  taken 
in  proving  against  the  estate  of  the  son,  have  put  an  end  to  their 
right  any  further  to  pursue  a  remedy  against  the  father.  And  in 
respect  of  this  proposition  the  Appellants  invoke,  though  I  think 
they  invoke  unsuccessfully,  for  the  reasons  I  will  mention,  the 
judgment  in  Kendall  v.  Hamilton  (1).  It  appears  to  me  to  be  of 
considerable  importance  to  bear  in  mind  exactly  what  Kendall  v. 
Hamilton  did  and  what  it  did  not  decide.  Now  in  order  to  do  that, 
in  a  few  words  I  should  like  to  consider  the  rights  in  Equity  as 
distinguished  from  the  rights  in  Law  of  creditors  of  a  joint  debtor. 
The  common  law  principle  that  a  judgment  recovered  against  a 
joint  debtor  is  a  bar  to  a  further  action  to  be  prosecuted  against 
another  joint  debtor  is  explained  at  length  in  the  case  of  King 
V.  Hoare  (2).  There  is  in  the  cases  of  joint  contract  and  joint 
debt  as  distinguished  from  the  cases  of  joint  and  several  con- 
tract and  joint  and  several  debt,  only  one  cause  of  action.  The 
party  injured  may  sue  at  law  all  the  joint  contractors  or  he 
may  sue  one,  subject  in  the  latter  case  to  the  right  of  the  single 
defendant  to  plead  in  abatement ;  but  whether  an  action  in  the 
case  of  a  joint  debt  is  brought  against  one  debtor  or  against  all 
the  debtors,  or  continued  against  one  debtor  or  all  the  debtors,  it 
is  for  the  same  cause  of  action — there  is  only  one  cause  of  action. 
This  rule,  though  the  advantage  or  disadvantage  of  it  may  have 
been  questioned  in  times  long  past,  has  now  passed  into  the  law 
of  this  country.  I  should  only  wish  to  observe  that  whether  or 
no  the  rule  by  the  light  of  pure  reason  and  unassisted  by  autho- 
rity might  or  might  not  have  recommended  itself  to  modern 
minds,  the  rule  is  by  no  means  a  technical  rule.  It  is  based, 
rightly  or  wrongly,  on  the  idea  that  a  joint  debtor  has  a  fight  to 
demand,  if  he  pleases,  that  he  shall  be  sued  at  one  and  the  same 
time  with  all  his  co-debtors.  To  enforce  this  right  he  is  only 
entitled  to  plead  in  abatement,  but  the  right  is  one  of  consider- 
able business  value,  and  is  so  recognised  by  the  law.  In  order  to 
protect  each  of  the  joint  debtors,  the  law  treats  the  cause  of  action 
as  being  a  joint  one,  and  as  capable  of  being  merged  whenever  it 
is  pursued  to  a  judgment.  It  is  absorbed  and  merged  in  the 
judgment  which  is  recovered  against  one  of  the  debtors  not  only 
(1)  4  App.  Gas.  504.  (2)  13  M.  &  W.  494. 
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as  against  liim  but  as  against  all  the  rest,  and  the  object  is  to 
prevent  the  prejudice  which  the  law  conceives  might  arise  to  a 
joint  debtor  who  is  not  being  sued,  if  he  were  left  with  future 
litigation  still  hanging  over  his  head.  All  his  liability  is  merged 
therefore  in  the  judgment, — the  old  debt  disappears  and  the  judg- 
ment is  left  in  its  place.  That  is  the  legal  view  which  has  been 
laid  down  in  King  v.  Hoare  (1),  and  that  was  the  real  ground  of  the 
decision  in  Kendall  v.  Hamilton  (2).  In  Kendall  v.  Hamilton,  how- 
ever, it  was  sought  to  avoid  or  to  escape  from  the  consequence  of 
this  legal  doctrine  by  invoking  a  supposed  principle  in  Equity 
which  is  stated  somewhat  loosely  in  the  text-books  in  Equity, 
that  partnership  debts  are  joint  and  several.  Now  be  it  observed 
that  Kendall  v.  Hamilton  has  nothing  to  do  with  the  pursuit  of  a 
remedy  against  the  estate  of  a  deceased  partner.  An  attempt  had 
been  made  inter  vivos  to  extend  beyond  what  was  legitimate  the 
doctrine  that  partnership  debts  are  joint  and  several.  In  repu- 
diating that  attempt  the  House  of  Lords  explained  in  a  most 
valuable  way  what  in  their  view  are  the  useful  limits  within 
which  alone  language  can  be  properly  used  to  the  effect  that 
partnership  debts  are  joint  and  several.  "With  regard  to  the 
reason  of  the  thing,  I  do  not  know  that  anything  better  can  be 
cited  than  the  language  of  Lord  Selhorne  in  Kendall  v.  Hamilton. 
It  appears  to  me  that  Equity,  although  it  allows  the  pursuit  of  a 
remedy  against  the  estate  of  a  deceased  partner,  does  not  consider 
the  debt  of  the  deceased  partner  as  a  joint  and  several  debt,  but 
only  gives  the  right  to  pursue  the  remedy  of  a  joint  debt  as  if  it 
were  a  several  debt  so  far  as  the  rights  and  liabilities  of  the  other 
joint  debtors  are  not  disturbed  or  prejudiced.  It  seems  to  me 
that  Lord  Selhorne' s  language  really  shews  that  that  is  the  true 
view.  In  discussing  the  question  of  the  origin  of  this  principle,  he 
says  (3) :  "  There  is  (as  it  seems  to  me)  only  one  really  consistent 
explanation  of  this  course  of  practice,  when  taken  in  connection 
with  the  rule  in  bankruptcy,  and  with  the  general  principles  of 
law  and  equity,  viz.,  that  derived  from  the  doctrine  'jus  accrescendi 
inter  mercatores  locum  non  hahet'  As  in  several  other  well-known 
classes  of  cases  (of  which  mortgages  and  security  bonds,  with 
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penalties,  may  be  taken  as  examples),  Equity  controls  the  opera- 
tion of  a  legal  contract  so  as  to  give  effect  to  the  purposes 
and  objects  to  which  it  was  meant  to  be  subsidiary,  so  in  these 
partnership  cases  it  controls,  inter  mercatores,  the  legal  effect  of 
survivorship.  If  that  is  the  principle  of  the  rule,  it  is  one  which 
arises  upon  death  only.  The  partnership  is  dissolved  by  death  ; 
but  in  Equity  it  is  taken  as  still  subsisting,  for  every  purpose  of 
liquidation,  just  as  if  it  had  been  dissolved  inter  vivos,  and  the 
creditors  are  taken  as  still  creditors  of  that  partnership.  What 
was  before  joint  thus  becomes  several,  by  the  dissolution,  and  by 
the  exclusion  in  Equity  of  the  survivorship  which  takes  effect  in 
law ;  and  although,  when  this  rule  was  first  established,  it  might 
well  have  been  doubted  whether  it  did  not  give  creditors  rights 
for  which  they  had  never  contracted,  there  could  be  no  doubt,  after 
it  had  once  become  a  settled  rule,  that  the  rights  resulting  from  it 
were  necessarily  implied  in  all  subsequent  onerous  contracts  by 
co-partners.  For  this  purpose  (and,  as  it  seems  to  me,  for  this 
purpose  only  " — that  is  as  I  translate  it  to  exclude  the  doctrine  of 
survivorship — "  and  only  by  the  operation  of  death)  all  such  con- 
tracts may  be  described,  as  in  equity,  joint  and  several."  As  I 
said  a  few  minutes  ago,  the  rule  at  law  is,  that  a  several  remedy 
cannot  be  pursued  against  joint  debtors  if  the  joint  debtors  object 
and  each  has  a  right  to  protect  himself  against  that.  That  is  not 
a  technical  rule,  but  a  rule  based  upon  supposed  convenience  of 
commerce,  it  seems  to  me  it  ought  to  follow  that  Equity,  although 
displacing  the  effect  of  survivorship  when  there  is  a  death,  would 
never  give  such  effect  to  the  death  of  one  man  as  to  prejudice  the 
rights  of  another,  and  ought  only  to  regard  the  effect  of  death  as 
converting  a  joint  into  a  several  debt  so  far  as  the  interests  of  the 
other  joint  debtors  are  not  prejudicially  affected.  I  think  the 
cases  that  have  been  cited  before  us  shew  that  there  is  still  a  shield 
maintained  by  Equity  to  protect  the  other  joint  debtors.  On 
the  one  side  there  is  the  case  of  the  Liverpool  Borough  BanTc  v. 
Walher  (1)  which  was  cited  by  Lord  Justice  Cotton  in  the  case  of 
Kendall  v.  Hamilton  (2),  and  certainly  not  disapproved  of  by  the 
House  of  Lords,  which  lays  down  a  firm  principle  that  a  judgment 
at  law  against  surviving  partners  does  not  operate  as  an  extin- 
(l)  4  De  G.  &  J.  24.  (2)  3  C.  P.  D.  403,  409. 
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guishment  of  a  partnership  debt  in  Equity,  that  is  to  say,  that  the 
doctrine  of  res  judicata  will  not  prevent  the  remedy  of  pursuit 
against  the  estate  of  a  deceased  partner.  On  the  other  hand  we 
have  got  an  illustration  of  the  opposite  extreme  in  the  case  of  Hills 
Y,  M^Bae  (1),  which  seems  to  shew  that  the  Courts  of  Equity  have 
recognized  the  principle  that  in  pursuing  the  remedy  against  the 
separate  estate  of  the  deceased  partner  it  is  the  proper  course  to 
bring  the  surviving  partners  before  the  Court,  so  that  their  rights 
and  liabilities  in  respect  of  a  joint  debt  may  be  ascertained  and 
satisfied  at  the  same  time.  Taking  those  two  cases  together,  the 
result  appears  to  me  to  shew  that  the  debt  is  still  to  a  certain 
extent  a  joint  debt,  and,  as  Lord  Justice  Cotton  has  expressed  it, 
that  Equity  recognises  it  as  a  joint  debt,  though  it  will  allow  the 
separate  remedy.  Equity  therefore  ought  to  mould  that  separate 
remedy  so  as  to  protect  those  who  have  contractual  rights,  and  so 
as  not  to  prejudice  others  by  the  way  in  which  their  co-debtors 
should  be  sued. 

Now,  how  far  does  the  doctrine  res  Judicata  apply  in  dealing  in 
Equity  with  the  estate  of  a  deceased  partner  ?  Kendall  v.  Hamil- 
ton (2)  does  not  decide  the  point.  The  case  of  the  Liverpool  Borough 
Bank  v.  WalJcer  (3)  would  seem  to  shew  that  Equity  does  not 
apply  with  the  same  rigidity  the  extreme  rule  of  res  judicata  to 
those  classes  of  cases  as  the  common  law,  and  there  may  be  some 
reason  for  that  distinction.  The  doctrine  of  res  judicata  is  a 
doctrine  which  the  common  law  finds  it  convenient  to  apply  to 
protect  joint  debtors  in  the  absence  of  any  other  adequate  machi- 
nery for  protecting  them.  But  in  this  equitable  machinery 
employed  by  the  Courts  of  Equity  against  the  estate  of  the 
deceased  partner,  it  seems  to  me  that  there  is  sufficient  flexi- 
bility to  prevent  injustice  being  done  to  other  third  parties  ;  and 
I  can  see  no  reason  for  applying  in  all  its  fierce  severity  the 
doctrine  of  res  judicata,  if  you  can  do  complete  justice  without 
applying  that  doctrine.  In  the  present  case,  strict  justice  can 
be  done  in  the  way  in  which  our  judgment  will  be  drawn,  and 
it  must  not  be  forgotten  that  the  procedure  in  the  administration 
suit  which  has  led  to  the  difficulty,  is  a  procedure  of  which  the 

(1)  9  Hare,  297.  (2)  3  C.  V.  D.  403  ;  4  App.  Gas.  504. 

(3)  4  De  G.  &  J.  24. 


C.  A. 

1885 

In  re 
Hodgson. 
Beckett 

V. 

Eamsdale. 
Bowen,  L.J. 


192 


CHANCEKY  DIVISION.  [VOL.  XXXI. 


Appellants  are  the  last  persons  to  complain.  The  proper  course 
to  follow  in  such  administration  suits  will  be  expressed  by  my 
learned  Brother  Lord  J ustice  Fry,  who  is  more  familiar  with  the 
practice  of  Equity  than  myself.  But  I  agree  with  what  he  is 
about  to  add,  although  I  will  now  leave  him  to  deal  with  that 
part  of  the  case  as  well  as  the  rest. 

Fry,  L.J. 

Upon  the  first  head  of  inquiry  in  this  appeal,  namely,  the 
question  of  fact,  I  have  nothing  whatever  to  add  to  what  has 
been  said  by  the  learned  President.  For  my  own  part,  I  feel 
very  strongly  convinced  that  the  conclusion  arrived  at  by  the 
learned  Yice-Chancellor  was  the  correct  conclusion.  Upon  the 
second  question,  the  question  of  law  as  to  how  far  the  Plaintiffs 
were  precluded  by  what  took  place  in  the  administration  suit,  I 
will  add  a  few  words.  I  will,  in  the  first  place,  refer  to  a  passage 
in  the  judgment  of  the  Court  of  Appeal  in  the  case  of  Kendall  v. 
Hamilton  (1),  in  which  Lord  Justice  Cotton,  in  pronouncing  the 
judgment  of  the  Court,  says  (2)  :  "  It  is  now  well  established  that 
I  a  Court  of  Equity  does  treat  the  estate  of  a  deceased  partner  as  still 
f  liable  to  the  partnership  creditors,  though  at  law  the  survivor  has 
become  solely  liable.  And  it  must  now  be  considered  as  estab- 
lished that  the  partnership  creditor  may  obtain  relief  against  the 
estate  of  the  deceased  partner  without  having  exhausted  his 
remedy  against  the  survivor."  Now  it  appears  to  me  that  the  Court 
of  Chancery  and  the  Chancery  Division  of  the  High  Court  have 
enforced  the  remedies  against  the  estate  of  a  deceased  partner 
subject  to  two  conditions.  In  the  first  place,  they  have  required 
that  partnership  debts  shall  be  postponed  to  the  separate  debts, 
and  that  upon  a  very  apparent  ground  ;  for  it  is  obvious  that  inas- 
much as  the  partnership  debts  are  paid  first  from  the  partnership 
estate  before  anything  can  flow  from  the  partnership  estate  to  the 
separate  estate  of  the  deceased  partner,  it  is  not  unreasonable  by 
contrast  that  the  partnership  debts  should  be  postponed  to  the 
separate  debts.  The  second  condition  is  this, — the  Courts  have 
required  the  presence  of  the  surviving  partner  in  some  method, 
shape,  or  manner,  at  the  taking  of  the  accounts  of  the  partnership. 
(1)  3  C.  P.  D.  403.  (2)  3  C.  P.  D.  407. 
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The  obvious  justice  and  reasonableness  of  that  course  I  need  not  C.  A, 
occupy  the  time  of  the  Court  in  explaining. 

There  are  two  cases  which  obviously  arise :  the  first  where  the  in  re 
plaintiff  in  the  administration  action  against  the  estate  of  the 
deceased  partner  sues  as  a  creditor  of  the  firm ;  and  the  second, 
where  a  decree  has  been  obtained  for  the  administration  of  the 
estate  of  the  deceased  by  a  separate  creditor,  as  in  the  present 
case.  I  will  consider  what  appears  to  me  to  be  the  course  of 
practice  in  those  two  cases  separately.  In  the  first  place,  in 
the  case  where  the  plaintiff  in  the  administration  action  sues  as 
a  creditor  of  the  firm,  the  course  of  practice  seems  to  me  to  be 
well  ascertained  and  determined  by  the  case  of  Hills  v.  M'Bae  (1). 
That  was  a  case  which  came  before  Vice-Chancellor  Turner,  than 
whom  there  were  few  greater  masters  of  Equity  procedure,  and 
the  declaration  made  by  that  learned  judge  in  that  case  was  this : 
"  Declare  that  all  persons  who  are  creditors  of  Bonalcl  M'Bae  the 
testator,  are  entitled  to  the  benefit  of  this  order ;  and  that  the 
surplus  of  the  estate,  real  and  personal  of  the  said  testator,  after 
satisfying  his  funeral  and  testamentary  expenses,  and  his  separate 
debts,  was  liable  in  Equity,  at  the  time  of  his  death,  to  the  joint 
debts  then  due  from  the  said  testator  and  George  Potter,''  the 
surviving  partner,  "  in  respect  of  the  partnership  heretofore  carried 
on  by  them,  under  the  firm  of  George  Fotter  &  Co.,  but  without 
prejudice  to  the  liability  of  the  said  George  Fotter  thereto  as 
between  himself  and  the  said  testator's  estate."  Then  the  decree 
worked  out  that  declaration  in  this  way.  It  directed  that  George 
Potter,  the  surviving  partner,  should  be  summoned  to  attend 
before  the  Master  in  prosecuting  the  said  inquiry,  and  then  it 
directed  that  the  personal  estate  should  be  applied  in  the  first 
instance  in  the  payment  of  the  separate  debts  and  funeral  expenses 
of  the  deceased  in  a  due  course  of  administration,  and  then  in 
payment  of  the  joint  debts  of  the  partnership.  In  that  form  of 
decree  the  two  conditions  I  have  referred  to  were  satisfied.  It  is 
not  necessary  for  me  to  consider  whether  the  service  on  the  sur- 
viving partner  is  sufficient,  or  whether  the  making  of  the  surviving 
partner  a  party  to  the  original  action  is  necessary.  When  that 
question  arises  it  can  be  decided,  but  that  by  some  means  or  other 

(1)  9  Hare,  297. 
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the  surviving  partner  should  be  brought  before  the  Court  in  taking 
the  account  of  the  partnership  debts  appears  to  me  to  be  plain. 

In  the  second  case,  namely,  where  the  administration  decree  is 
obtained  by  a  separate  creditor  against  the  estate  of  a  deceased 
partner,  and  proof  is  afterwards  tendered  by  a  creditor  of  the 
partnership,  there  appears  to  me  to  be  no  distinct  authority 
shewing  what  the  course  of  procedure  is,  but  it  appears  to  me 
that  it  is  not  difficult  to  mould  the  procedure  so  as  to  make  it 
in  substance  the  same  as  the  decree  which  was  pronounced  by  the 
Yice-Chancellor  Turner  in  Hills  v.  M'Bae  (1).  I  think  it  would 
be  the  duty  of  the  Chief  Clerk  to  ascertain  and  certify  separately 
the  separate  debts  of  the  deceased  and  the  partnership  debts  of 
the  firm  in  which  the  deceased  was  a  partner ;  and  it  might  be 
possible  afterwards  by  some  order,  or  upon  further  consideration, 
to  bring  the  surviving  partner  before  the  Court  in  order  that  he 
might  dispute  the  Chief  Clerk's  finding  if  he  chose,  with  regard 
to  the  partnership  debts ;  and  on  further  consideration  it  seems 
to  me  it  would  be  the  duty  of  the  Court  to  deal  with  the  two 
separate  classes  of  creditors  in  a  different  manner,  and  to  direct 
the  immediate  application  of  the  estate  of  the  deceased  to  the 
payment  of  the  separate  debts;  and  after  those  separate  debts, 
and  the  funeral  and  testamentary  expenses,  had  been  paid,  it 
would  then  go  on  to  direct  the  distribution  of  the  surplus  among 
the  partnership  creditors.  In  that  or  in  some  similar  way  the 
two  conditions  which  were  satisfied  in  the  case  of  Hills  v.  M'Bae 
would  be  satisfied  by  the  decree  made  on  further  consideration 
in  an  action  to  which  the  creditor  was  not  really  a  party. 

Now  in  the  present  case  it  seems  to  me  that  the  surviving 
partner  having  been  himself  the  plaintiff  in  the  action  for  the 
administration  of  the  son's  estate  was  bound  to  have  proceeded 
iu  such  a  manner  as  to  satisfy  the  two  conditions  which  I  have 
mentioned.  I  think  that  the  proof  indicated  a  claim  against  the 
partnership  on  the  part  of  the  bankers,  although  I  admit  not  with 
very  great  distinctness,  and  I  say  that  it  was  the  duty  of  the 
father,  who  had  the  conduct  of  that  action,  to  raise  the  point 
whether  the  bankers  really  claimed  as  creditors  of  the  partner- 
ship or  as  creditors  of  the  separate  estate  of  the  son,  and  if  they 
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had  claimed  as  creditors  of  the  partnership,  then  to  require  the 
Chief  Clerk  to  find  what  was  the  debt  and  to  conduct  the  subse- 
quent proceedings  so  as  to  draw  a  distinction  between  the  two 
classes  of  creditors.  Unfortunately  the  Plaintiff's  interest  was 
antagonistic  to  that  course,  and  such  a  course  was  not  taken ; 
and  it  only  remains  for  us  to  consider  whether,  notwithstanding 
that  course  was  not  taken,  the  two  conditions  can  be  satisfied  in 
the  present  case.  I  think  they  can,  because,  in  the  first  place,  the 
surviving  partner  was  there,  as  he  was  himself  the  Plaintiff.  He 
owed  a  duty  to  all  the  creditors  for  whom  he  appeared  as  well  as  for 
himself  to  cut  down  the  amount  of  the  bankers'  claim  to  the  right 
amount.  He,  therefore,  was  present  on  behalf  of  all  the  creditors 
to  all  intents  and  purposes.  The  next  condition  is,  that  the 
surviving  member  of  the  partnership  shall  not  enforce  his  claim 
until  after  the  separate  creditors  have  been  satisfied,  and  that 
condition  can  be  satisfied  by  the  undertaking  which  the  Eespon- 
dents  have  given  at  the  bar  that  they  will  not  enforce  their  right 
to  dividends  which  were  ordered  to  be  paid  to  them  on  further 
consideration,  until  after  all  the  separate  creditors  have  been 
paid.  In  that  way  substantial  justice  will  be  done,  and  the 
slip  with  regard  to  the  estate  of  the  surviving  partner  will  be 
remedied. 

For  these  reasons,  without  going  into  the  other  portion  of  the 
case,  I  express  my  concurrence  in  the  views  which  have  fallen 
from  my  learned  Brethren,  and  I  concur  with  them  in  thinking 
that  this  appeal  must  be  dismissed  with  costs. 
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Following  Assets — Administration — Delay — Lapse  of  Time — Acquiescence — Resi- 
duary Legatees,  Action  against,  for  Restitution — Statutes  of  Limitation, 
3&4:  Will.  4,  c.  27,  s.  40  [Revised  Ed.  Statutes,  vol.  vii.,  p.  396]  ;  1  Vict, 
c.  28  [Revised  Ed.  Statutes,  vol.  viii.,  p.  36] — Acknowledgment  of  Debt — 
Payment  of  Interest. 

In  1843  O.  mortgaged  to  a  firm  of  solicitors  a  freehold  farm,  and  also 
the  furniture  and  farming  stock,  the  mortgagor  being  permitted  to  use  the 
furniture  and  stock  but  not  to  sell  without  consent  of  the  mortgagees.  In 
1859  G.  died,  having  by  his  will  bequeathed  the  furniture  to  his  un- 
married daughters  and  devised  the  farm  to  A.,  B.  and  C.  upon  trust  to 
allow  his  unmarried  daughters  to  occupy  it,  they  keeping  down  the  mort- 
gage-interest, and  having  bequeathed  his  residuary  personal  estate  to  A.,  B. 
and  C,  whom  he  appointed  executors  upon  trust  for  sale  and  division 
among  his  children.  By  a  codicil  the  testator  directed  that  his  unmarried 
daughters  should  pay  a  rent  of  £600  for  the  farm,  and  on  their  giving  it 
up  it  should  be  let.  Under  the  provisions  of  the  will,  and  with  the  know- 
ledge of  the  mortgagees,  who  made  no  objection,  two  of  the  testator's  four 
daughters  continued  to  carry  on  the  farm  as  tenants  to  the  trustees  of  the 
will,  and  for  that  purpose  used  the  furniture  and  took  to  part  of  the  farming 
stock  at  a  valuation  as  against  their  shares  of  residue.  In  1861  the  execu- 
tors, with  the  knowledge  of  the  mortgagees,  sold  the  remainder  of  the 
testator's  residuary  personal  estate,  consisting  almost  entirely  of  farming 
stock,  and  distributed  the  proceeds  among  the  residuary  legatees  pursuant 
to  the  trusts  of  the  will,  the  two  daughters  who  were  tenants  of  the  farm 
applying  their  shares  in  carrying  it  on.  In  1863  one  of  these  two  daughters 
married,  whereupon  her  husband  took  a  lease  from  the  trustees,  and  bought 
out  the  interest  of  the  unmarried  daughter  in  the  stock  and  furniture. 
The  interest  on  the  mortgage  was,  by  the  direction  of  the  trustees,  paid  to 
the  mortgagees  by  the  tenants  of  the  farm  out  of  the  rent,  the  mortgagees 
giving  receipts  to  the  tenants  only.  In  1882,  the  interest  having  been 
unpaid  from  August,  1880,  and  the  security  being  worthless  owing  to .  an 
existing  prior  mortgage,  the  legal  personal  representative  of  the  surviving 
mortgagee  sued  Q-.h  executors  for  an  alleged  devastavit  in  having  distributed 
C's  residuary  personal  estate  without  providing  for  the  mortgage  debt 
{Blake  v.  Gale  (1)),  when  it  was  declared  that  the  executors  were  not  liable 
for  a  devastavit,  but  judgment  was  pronounced  for  a  sale  of  the  mortgaged 
premises,  and  for  administration  of  G.h  estate.  Under  that  judgment  the 
Chief  Clerk  certified  that  the  security  was  unsaleable,  and  allowed  the 
payments  by  the  executors  to  the  residuary  legatees,  but  the  order  on  further 


(1)  22  Ch.  D.  820. 
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consideration  was  made  without  prejudice  to  any  proceedings  the  plaintiff  V.-C.  B. 

might  take  against  any  other  persons  than  the  executors.    Thereupon,  in  ^gg^ 

1885,  the  Plaintiff  brought  an  action  against  the  residuary  legatees  for  v^-y^ 

payment  of  the  mortgage  debt  out  of  G*s  assets  received  by  them.    The  Blake 

Defendants  pleaded  the  Statutes  of  Limitation,  delay,  and  acquiescence : —  Gale 

Held,  that  although  the  legal  debt  under  the  mortgage  was  still  subsist-   . 

ing,  and  was  in  no  way  barred  by  statute,  yet  that  the  Plaintiff's  claim 
against  the  residuary  legatees,  being  in  the  nature  of  an  equitable  demand, 
was  barred  by  lapse  of  time  and  acquiescence. 

In  the  year  1840  William  Gale  purchased  the  manor,  manor- 
house,  and  farm  of  North  Fanibridge,  Essex,  for  £12,000,  and 
shortly  afterwards  mortgaged  it  for  that  amount,  the  property 
having  been  valued  by  a  surveyor,  for  the  purpose  of  that  mort- 
gage, at  £19,940. 

By  an  indenture  of  the  30th  of  August,  1843,  William  Gale 
mortgaged  the  equity  of  redemption  of  the  premises  to  Thomas 
Moore  Keith  and  John  Joseph  BlaJce,  as  security  for  £2400  and  in- 
terest half-yearly  at  5  per  cent,  per  annum,  reducible  to  4  per 
cent,  on  punctual  payment,  the  mortgage  containing  the  usual 
covenant  by  the  mortgagor,  for  himself,  his  heirs,  executors,  and 
administrators,  for  payment  of  the  principal  money  and  interest. 
And  by  the  same  indenture  William  Gale  assigned  to  Keith  and 
BlaJce  all  the  furniture,  crops,  and  live  and  dead  stock  then  and 
thereafter  in  or  upon  the  said  premises,  or  in  or  upon  any  other 
hereditaments  which  might  thereafter  be  in  the  possession  or 
occupation  of  William  Gale,  his  executors  or  administrators,  upon 
trusts  for  further  securing  the  mortgage  debt  and  interest,  but 
permitting  William  Gale  in  the  meantime  to  retain  and  use  the 
same,  though  he  was  not  to  sell  the  same  or  any  part  thereof, 
without  the  mortgagee's  consent  in  writing. 

William  Gale  resided  on  and  carried  on  the  farm  until  his 
death.  By  his  will  dated  the  12th  of  November,  1851,  he  be- 
queathed, subject  to  the  direction  thereinafter  contained,  unto 
such  of  his  daughters  as  should  be  unmarried  at  the  time  of  his 
decease,  all  his  household  furniture  and  effects  in,  about,  and 
belonging  to  his  house  at  North  Famhridge,  and  directed  that 
the  share  and  interest  in  such  household  furniture  and  effects  of 
such  of  his  said  daughters  as  might  marry  after  his  decease  should 
immediately  after  such  marriage  cease,  and  thereupon  devolve 
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V.-C.  B.  to  his  other  unmarried  daughters,  so  as  absolutely  to  vest  in  and 
1885  belong  to  the  last  of  his  said  daughters  who  might  remain  un- 
Blake  married.  And  the  testator  devised  the  North  Famhridge  manor. 
Gale      estate,  and  farm  to  his  sons,  Jose^?^  Gale  and  James  Theobald  Gale, 

  and  his  brother-in-law,  Biehard  Knight,  upon  trust  to  permit  such 

of  his  daughters  as  might  be  unmarried  at  the  time  of  his  de- 
cease, and  so  long  as  they  might  severally  remain  unmarried,  to 
reside  at  and  carry  on  the  business  of  the  said  farm  so  long  as 
they  thought  proper,  but  upon  condition  of  their  regularly  paying 
and  keeping  down  the  interest  on  the  mortgages,  keeping  the 
buildings  and  fences  in  repair,  insuring  the  buildings  and  properly 
cultivating  the  farm:  and  upon  trust,  in  the  events  therein 
mentioned,  to  sell  the  said  manor,  estate,  and  farm,  and  (subject 
to  the  payments  thereby  directed)  to  pay  and  distribute  the 
proceeds,  and  the  rents  and  profits  until  sale,  to  and  equally 
amongst  such  of  his  children,  whether  sons  or  daughters,  as  should 
be  living  at  the  time  of  such  payment  or  distribution.  And  the 
testator  bequeathed  all  his  live  and  dead  stock  belonging  to  the 
North  Famhridge  farm  and  elsewhere,  and  all  other  his  residuary 
personal  estate,  to  the  said  J.  Gale,  J.  T.  Gale,  and  B,  Knight, 
upon  trust  to  sell  the  same  and  pay  and  distribute  the  proceeds 
amongst  all  his  children  who  should  be  living  at  his  death,  but 
deducting  from  the  shares  of  his  said  sons,  Joseph  Gale  and 
James  Theobald  Gale,  advances  made  to  them  in  his  lifetime,  and 
also  deducting  from  the  shares  of  such  of  his  daughters  as  should 
be  unmarried  at  his  decease,  and  should  be  desirous  of  continuing 
to  reside  at  and  carry  on  the  farm,  the  full  value  of  the  stock  and 
crops  on  the  farm.  And  the  testator  appointed  the  said  /.  Gale, 
J,  T.  Gale,  and  B.  Knight,  his  executors. 

By  a  codicil  dated  the  25th  of  May,  1858,  the  testator  directed 
that  his  said  manor,  estate,  and  farm  should  not  be  sold  until  after 
the  death  of  all  his  children,  but  that  in  the  event  of  the  mar- 
riage of  all  his  daughters  or  their  declining  to  carry  on  the  farm, 
the  farm  should  be  let  by  his  executors.  And  the  testator  directed 
that  the  yearly  rent  of  the  farm  during  its  occupation  by  his  said 
unmarried  daughters  should  be  £600  ;  and  that  his  "  executors  " 
should  out  of  the  rent  and  casual  profits  of  the  farm,  keep  down 
the  interest  on  the  mortgage  debts  of  £12,000  and  £2400,  and, 
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after  payment  thereof,  and  of  the  expenses  of  management,  should     V.-C.  B. 
divide  the  clear  residue  and  surplus  of  such  rent  and  casual  pro-  1885 
fits  between  all  his  children  share  and  share  alike.  Blake 

The  testator  died  on  the  9th  of  July,  1859,  and  his  will  was  ^^^^ 

duly  proved  by  all  his  executors.    He  left  six  children,  namely,   

four  daughters,  the  Defendants  Catherine  Gale  (wife  of  the  De- 
fendant George  Gale),  Ann  Knight  Westrup  (wife  of  the  Defendant 
Edward  Westrup),  Behecca  Pulley,  widow,  and  Jane  Orpwood, 
widow,  and  his  said  two  sons,  Joseph  Gale  and  James  Theobald  Gale. 

The  testator  died  possessed  of,  besides  real  estate,  personal 
estate  of  sufficient  value  to  pay  the  mortgage  debts,  the  personal 
estate  consisting  almost  entirely  of  the  furniture  and  stock  com- 
prised in  the  mortgage ;  and  in  the  year  1861  his  executors,  with 
tiie  knowledge,  it  appeared,  of  the  mortgagees,  who  were  solicitors, 
sold  the  personal  estate,  and,  after  payment  of  his  simple  con- 
tract debts  and  funeral  and  testamentary  expenses,  distributed  it 
among  the  residuary  legatees,  including  the  Defendants,  his  four 
daughters,  without  making  any  provision  for  the  mortgage  debt  of 
£2400.  In  passing  the  succession  duty  accounts  the  usual  de- 
ductions for  the  mortgage  debts  were  allowed  by  the  Inland 
Revenue  Department. 

On  the  testator's  death  his  two  then  unmarried  daughters,  the 
Defendants  Catherine  Gale  and  Ann  Knight  Westrup,  then  Ann 
Knight  Gale,  in  pursuance  of  the  provisions  in  the  will  and 
codicil,  remained  in  occupation  of  the  farm  as  tenants  to  the 
trustees,  and  continued  to  carry  it  on  with  the  aid  of  their  shares 
of  their  father's  personal  estate  until  the  marriage  of  Catherine, 
when  they  gave  up  their  tenancy.  The  greater  part  of  the 
testator's  furniture  and  live  and  dead  stock  on  the  farm  at  his 
death  was  purchased  or  taken  over  by  the  two  daughters  for  the 
purposes  of  the  farm.  In  1863  the  Defendant  George  Gale,  on 
his  marriage  with  the  Defendant  Catherine  Gale,  took  a  lease  of 
the  farm  from  the  testator's  trustees  at  a  rent  in  excess  of  that 
previously  paid  by  the  two  daughters  under  the  will  and  codicil, 
and  thereupon  bought  from  Ann  Knight  Gale  her  interest  in  the 
furniture  and  stock.  From  the  death  of  the  testator  the  interest 
on  the  mortgage  to  Keith  and  Blahe  was  regularly  paid  half- 
yearly,  first  by  the  two  unmarried  daughters  until  1863,  when 
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V.-C.  B.  George  Gale  became  tenant,  and  from  that  time  down  to  1880 
1885  by  George  Gale  alone,  the  interest  being,  by  the  direction  of  the 
Blake     trustees,  always  deducted  from  the  rent. 

Gale         Thomas  Moore  Keith,  one  of  the  mortgagees,  died  in  1869,  and 

  John  Joseph  Blahe,  the  surviving  mortgagee,  in  1873. 

In  1880,  owing  to  the  prevailing  agricultural  depression,  George 
Gale  became  unable  to  continue  the  payments  of  interest,  where- 
upon, on  the  2nd  of  March,  1882,  the  then  legal  personal  repre- 
sentatives of  John  Joseph  Blahe,  on  behalf  of  themselves  and  all 
other  creditors  of  William  Gale,  commenced  an  action  against  the 
said  Joseph  Gale  and  James  Theohald  Gale,  the  surviving  executors 
of  the  testator,  William  Gale,  and  against  the  executors  of  the 
said  Bichard  Knight,  the  other  executor,  who  had  died  in  1876, 
for  an  account  and  payment  of  the  mortgage  debt,  for  sale  of  the 
mortgaged  premises  in  default  of  payment,  and,  in  case  the  pro- 
ceeds of  sale  should  be  insufficient,  for  an  order  for  payment  of 
the  deficiency  against  the  Defendants  Joseph  Gale  and  Jar%es 
Theohald  Gale  personally,  and  against  the  Defendants,  Knighfs 
executors,  to  the  extent  of  their  testator's  assets,  for  the  adminis- 
tration of  William  Gales  estate,  and,  if  necessary,  of  Knighfs 
estate  also.  That  action  came  on  for  trial  on  the  25th  of  January, 
1883  (In  re  Gale ;  Blahe  v.  Gale  {!)),  the  main  question  being 
whether  William  Gales  executors  were  liable  for  devastavit  in 
having  distributed  their  testator's  estate  without  providing  for 
the  mortgage  debt.  His  Lordship,  however,  held,  as  stated  in  the 
report,  that  any  claim  founded  on  the  devastavit  was  barred  by 
the  Statute  of  Limitations,  but  that  the  Plaintiffs  were  entitled  to 
foreclosure,  and  to  an  order  for  administration  of  William  Gale's 
estate. 

A  question  afterwards  arose  as  to  the  precise  form  of  the  judg- 
ment, and  it  was  ultimately  drawn  up  to  the  following  effect, 
being  dated  the  21st  of  March,  1883  :— 

First,  an  account  was  directed  of  what  was  due  to  the  Plaintiffs 
under  the  mortgage  debt  and  for  their  taxed  costs  of  the  action, 
so  far  as  not  increased  by  their  claim  as  for  a  devastavit ;  then 
there  was  an  order  for  reconveyance  on  payment  of  what  should 
be  found  due  on  such  account,  and  for  sale  in  case  of  default ; 

(1)  22  Ch.  D.  820. 
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and  it  was  declared  that,  in  case  of  the  proceeds  of  sale  being     v.-c.  B. 

insufficient,  the  Plaintiffs  "were  entitled  to  receive  satisfaction  1885 

for  the  deficiency  out  of  the  assets  "  of  the  testator,  William  Gale.  Blake 

And  after  a  declaration  that  the  Defendants  were  not  liable  for  ^ 

Gale. 

the  alleged  devastavit,  administration  accounts  and  inquiries   

were  directed  against  the  real  and  personal  estate  of  the  testator, 
William  Gale,  and  a  consequential  account  against  the  personal 
estate  of  B.  Knight,  the  deceased  executor. 

By  his  certificate  in  that  action,  dated  the  26th  of  July,  1883, 
the  Chief  Clerk  found  that  there  was  due  to  the  Plaintiff  (the 
then  sole  representative  of  the  surviving  mortgagee),  for  prin- 
cipal and  interest  under  the  mortgage  and  costs  of  the  action,  the 
total  sum  of  £2964  2s.  M.,  the  interest  on  the  principal  mortgage 
debt  being  computed  from  the  30th  of  August,  1880,  when  the 
payments  of  interest  ceased. 

By  a  further  certificate  dated  the  23rd  of  December,  1884,  the 
Chief  Clerk  found  that  default  had  been  made  in  payment  of  the 
£2964  2s.  4:d.,  and  that,  as  it  appeared  that  the  Plaintiff's  secu- 
rity was  of  no  value,  he  had  not  proceeded  to  a  sale  of  the  equity 
of  redemption :  that  all  the  debts  of  the  testator,  William  Gale, 
had  been  paid  except  the  Plaintiff's  debt ;  that  the  Defendants, 
the  surviving  executors,  had  received  personal  estate  of  the  tes- 
tator to  the  amount  of  £11,400  13s.  Id.,  and  had  paid  or  were 
entitled  to  be  allowed  thereof  sums  to  the  amount  of  £10,725  19s., 
leaving  a  balance  due  from  them  of  £674  14s.  ;  that  the  pay- 
ments allowed  included  payments  therein  mentioned  to  the  total 
amount  of  £6208  19s.  ^d.,  on  account  of  their  shares  of  residue, 
to  the  testator's  four  daughters  above  named ;  and  that  neither 
Bichard  Knight,  the  other  executor,  nor  the  Defendants,  his 
executors,  had  received  any  part  of  the  testator's  personal  estate. 

The  Defendants,  the  surviving  executors,  having  paid  into 
Court  the  £674  14s.  ^d.  so  found  due  from  them,  an  order  was,  on 
the  28th  of  February,  1885,  made  on  the  further  consideration 
of  that  action  directing  taxation  of  costs,  the  Defendants'  costs 
to  be  paid  out  of  the  £674  14s.  M.  in  Court  in  priority  to  the 
Plaintiff's  ;  and  after  payment  of  costs  the  residue,  if  any,  of  the 
fund  to  be  paid  to  the  Plaintiff  on  account  of  the  mortgage  debt. 
And  the  order  was  expressed  to  be  made  without  prejudice  to  any 
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V.-O.  B.  proceedings  the  Plaintiff  might  be  advised  to  take  against  any 
1885  other  persons  than  the  Defendants  to  that  action.  The  fund  in 
Blake  Court  was,  however,  not  more  than  sufficient  to  answer  the  costs 
Gale.  ^^^^  action. 

  The  Plaintiff  in  that  action  thereupon  commenced  the  present 

action  against  the  testator's  four  daughters,  and  the  husbands  of 
the  two  who  were  married,  claiming  a  declaration  that  the  Defen- 
dants were  severally  liable  to  refund  so  much  of  the  assets  of  the 
testator  received  by  them  respectively  as  might  be  necessary  to 
make  good  to  the  Plaintiff  the  amount  due  to  him  for  principal, 
interest,  and  costs  in  respect  of  the  mortgage  of  the  30th  of 
August,  1843 ;  and  payment  to  him  accordingly. 

In  their  statement  of  defence  the  Defendants  craved  the  benefit 
of  the  Statutes  of  Limitation,  After  stating  that  the  final  distri- 
bution of  the  testator's  personal  estate  took  place  in  1861,  they 
alleged  that  for  more  than  twenty  years  previous  to  the  issue  of 
the  writ  the  Defendants  had  received  nothing  and  paid  nothing 
to  or  in  respect  of  the  testator's  personal  estate,  and  had  not  in 
any  way  recognised,  either  by  payment,  acknowledgment,  or 
otherwise,  any  liability  in  respect  of  the  mortgage  debt  of  £2400 ; 
that  Keith  &  Blalce,  the  mortgagees,  were  solicitors  carrying  on 
business  in  partnership  at  Norwich,  and  were  well  aware  of, 
acquiesced  in,  and  approved  of  the  final  distribution  of  the  tes- 
tator's personal  estate,  and  were  aware  that  no  part  thereof  was 
retained  to  meet  the  mortgage  debt,  and  that  neither  they  nor 
those  claiming  under  them  had  ever,  until  the  institution  of  the 
present  action,  made  any  claim  against  the  Defendants  in  respect 
thereof ;  but  that,  on  the  contrary,  they  had  allowed  the  Defen- 
dants to  receive  and  use  their  respective  shares  of  the  testator's 
assets  as  if  no  liability  was  attached  thereto,  and  had  thereby 
debarred  themselves  from  now  making  any  claim  against  such 
shares  or  against  the  Defendants  personally  ;  that  Keith  &  Blalce 
were  in  fact  content  with  the  security  of  the  mortgaged  premises, 
and  allowed  the  testator's  personal  estate  to  be  distributed,  and 
had  always  received  the  interest  on  the  mortgage  debt  first  from 
the  two  unmarried  daughters  and  then  from  George  Gale,  not  out 
of  the  personal  estate  at  all,  but  solely  out  of  the  rents  and  profits 
of  the  mortgaged  premises. 
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The  Plaintiff  joined  issue,  and  the  action  now  came  on  for  V.-O.  B. 
trial.  1885 

The  facts,  other  than  acquiescence  and  approval,  alleged  in  blake 
the  statement  of  defence  were  duly  proved  by  the  Defendants,  q^i.^, 
Mrs.  Gale  and  Mrs.  Westrup.   

The  principal  evidence  of  acquiescence  on  the  part  of  the 
mortgagees  and  knowledge  by  them  of  the  dealings  with  the  tes- 
tator's estate,  was  contained  in  a  lengthy  correspondence  which 
passed  between  Messrs.  Keith,  BlaJce,  &  Keith,  of  Norwich,  as  the 
mortgagees'  solicitors,  on  the  one  hand,  and  the  executors  and 
trustees  and  their  solicitor,  Mr.  Griffin,  on  the  other.  On  the  1st 
of  September.  1859,  shortly  after  the  testator's  death,  Mr.  Griffin 
wrote  to  Messrs.  Keith,  Blahe,  &  Keith  informing  them  fully  of 
the  nature  and  effect  of  the  dispositions  made  by  the  testator 
and  of  the  probable  intention  of  the  two  unmarried  daughters 
to  carry  on  the  farm  in  accordance  with  their  father's  wish  with 
their  shares  of  the  estate,  and  added,  "  In  any  case  you  will  observe 
the  executors,  who  are  also  trustees  of  the  will,  will  be  the  persons 
to  whom  your  clients  will  have  to  look  for  payment  of  their  in- 
terest, and  there  is  no  reason  to  expect  it  will  be  paid  with  less 
punctuality,  or  the  business  carried  on  less  effectively  than  it  was 
by  the  late  Mr.  Gale.''  In  reply  Messrs.  Keith,  Blake,  &  Keith 
wrote  on  the  3rd  of  September,  1859,  to  Mr.  Griffin,  "  We  shall 
be  very  glad  to  hear  that  Mr.  Gale's  daughters  are  able  to  con- 
tinue at  North  Famhridge  with  comfort  as  well  as  advantage  to 
,  themselves." 

From  that  time  down  to  the  year  1880  Messrs.  Keith,  Blahe,  & 
Keith  received  and  acknowledged  regular  half-yearly  cheques  for 
interest,  first  from  the  two  unmarried  daughters  and  then  from 
the  Defendant  George  Gale,  as  tenants  of  the  farm,  the  interest 
being,  by  the  direction  of  the  trustees  as  the  landlords,  deducted 
from  the  rent. 

On  the  11th  of  September,  1865,  upon  the  marriage  of  Ann 
Knight  Gale  with  the  Defendant  Edward  Westrup — a  fact  which 
was  known  to  the  mortgagees — a  settlement  was  executed  of 
certain  bank  shares  to  which  she  was  therein  recited  to  be 
"amongst  other  things  absolutely  entitled  in  her  own  right." 
The  settlement  did  not  mention  the  source  from  which  Mrs. 
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V. 

Gale, 


V.-C.  B.  Westrup  had  derived  these  bank  shares,  nor  did  it  purport  to 
1885  settle  any  property  belonging  to  her  other  than  those  shares  ;  but 
Blake  she  stated  in  evidence  that  on  receiving  her  share  of  her  father's 
personal  estate  she  "put  it  in  the  farm,"  and  that  " all  that  was 
left  out  of  the  farm  was  settled  upon  her." 

Mr.  Westrup  stated  that  when  he  married  he  knew  nothing 
about  the  testator's  debts,  and  that,  so  far  as  he  knew,  his  wife 
had  no  property  beyond  what  was  included  in  the  settlement. 

The  Defendant,  Catherine  Gale,  stated  that  all  the  money  she 
received  as  her  share  was  spent  in  carrying  on  the  farm ;  that  not 
a  penny  of  it  was  left. 

Marten,  Q.C.,  and  Freeman,  for  the  Plaintiff : — 

Our  claim  for  payment  of  the  mortgage  debt  is  not  barred  by 
statute,  payment  of  interest  being  an  acknowledgment :  3  &  4 
Will.  4,  c.  27,  s.  40 ;  1  Yict.  c.  28  ;  Chinnery  v.  Evans  (1) ;  Toft 
v.  Stephenson  (2)';  Roddam  v.  Morletj  (3) ;  Fears  v.  Laing  (4) ; 
In  re  Powers  (5).  The  debt  having  thus  been  kept  alive  against 
William  Gales  executors,  our  claim  against  the  residuary  legatees 
is  not  statute-barred,  and  they  must,  therefore,  refund  the  moneys 
they  have  received  :  Fordham  v.  Wallis  (6). 

Hemming,  Q.C.,  and  B.  B.  Rogers,  for  the  Defendants  other 
than  Mr.  and  Mrs.  Westrup  : — 

The  claim  is  too  late.  Even  if  it  is  not  statute-barred,  which 
we  will  consider  presently,  it  is  barred  by  delay  and  acquiescence. 
What  was  done  was  with  the  full  knowledge  of  the  mortgagees. 
They  stood  by  and  allowed  without  protest  the  sale  and  distribu- 
tion in  1861  of  the  testator's  personal  estate,  consisting  almost 
entirely  of  the  furniture  and  farming-stock  comprised  in  the 
mortgage.  Knowing  of  the  sale  and  having  the  right  as  mort- 
gagees to  forbid  it,  their  inaction  was  acquiescence  in  the  strictest 
sense.  Then  follows  a  lapse  of  more  than  twenty  years,  during 
which  a  large  part  of  the  distributed  estate  was  sunk  and  lost  in 
the  farm  and  no  claim  to  refund  was  made  against  the  residuary 

(1)  11  H.  L.  C.  115.  (4)  Law  Kep.  12  Eq.  41. 

(2)  1  D.  M.  &  a.  28.  (5)  30  Ch.  D.  291. 

(3)  1  De  G.  &  J.  1.  (6)  10  Hare,  217. 
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legatees.    The  case  is  covered  by  Bidgivay  v.  Neivstead  (1),  where     V.-C.  B. 
it  was  held  that  lapse  of  time  and  intervening  circumstances  were  1885 
a  sufficient  answer  to  a  mortgagee's  suit  against  legatees  so  far  as  blake 
it  called  upon  them  to  refund  ;  and  that  although  the  legal  claim  ^^'^e 

against  the  assets  unadministered  might  remain,  yet  the  equitable   

demand  (which  is  the  claim  made  here)  against  the  legatees  was 
gone.  It  has  already  been  found  by  the  Chief  Clerk  in  the  first 
action  that  the  distribution  of  the  testator's  personal  estate  was 
rightly  made,  for  the  payments  by  the  executors  to  the  Defendants 
were  allowed  in  the  accounts. 

In  the  next  place,  if  the  acquiescence  is  not  a  sufficient  answer, 
we  say  that  the  statute  has  run.  The  only  acknowledgments  relied 
on  within  the  statutory  period  are  payments  of  interest  by  George 
Gals  by  the  direction  of  the  trustees.  George  Gale  was  not  a 
beneficiary,  nor  does  it  appear  whether  any  and  what  part  of  his 
wife's  share  passed  to  him.  But  it  is  suggested  on  the  other  side 
that  his  payments  were,  in  effect,  payments  by  the  trustees,  and 
therefore  stopped  the  running  of  the  statute  in  favour  of  the 
residuary  legatees.  That  is  not  so.  A  payment  by  executors,  as 
such,  might  possibly  haA^e  that  effect ;  but  a  payment  by  trustees 
of  real  estate,  as  such,  is  not  an  acknowledgment  by  the  resi- 
duary legatees,  even  though  the  executors  and  the  trustees 
happen  to  be  the  same  persons.  Fordham  v.  Wallis  (2),  which 
was  the  converse  case,  established  this  principle,  and  all  the  cases 
cited  against  us  are  consistent  with  it. 

Begg,  for  the  Defendants  Mr.  and  Mrs.  Westrup  : — 

In  addition  to  the  equitable  defence  set  up  by  the  other  De- 
fendants, I  say  that,  assuming  Mrs.  Westrup' s  remaining  share  of 
the  testator's  personal  estate  was  represented  by  the  bank  shares 
settled  by  her  on  her  marriage,  the  settlement  was  a  bond  fide 
settlement  of  such  share ;  that  Mr.  Westrup  was  a  purchaser  for 
value  without  notice ;  and  consequently  that  neither  Mr.  Westrup 
nor  the  share  so  settled  were  under  any  liability  to  any  of  the 
testator's  creditors :  Spachman  v.  Timhrell  (3)  ;  Nolle  v.  Brett  (4) ; 
Bilhes  V.  Broadmead  (5). 

(1)  3  D.  F.  &  J.  474.  (3)  8  Sim.  253. 

(2)  10  Hare,  217.  (4)  24  Beav.  499,  505. 

(5)  2  D.  F.  &  J.  566. 
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V,-0.  B.       Marten,  in  reply : — 

[Bacon,  V.C.  : — There  can  be  no  doubt  that  the  legal  debt  is 
Blake  still  subsisting  ;  I  will  not,  therefore,  trouble  you  on  that  point. 
Gale.  The  only  question  is  whether,  having  regard  to  the  nature  of  the 
mortgage,  it  being  a  positive  mortgage  of  chattels,  and  also 
having  regard  to  the  forbearance  of  the  mortgagees  and  to  the 
fact  that  no  claim  of  any  sort  was  made  against  the  residuary 
legatees  during  the  whole  period  from  the  death  of  the  testator  to 
the  date  of  the  commencement  of  the  present  action,  you  do  not 
come  too  late  on  equitable  grounds.] 

In  Bidgway  v.  Newstead  (1)  it  was  held,  on  the  second  branch 
of  the  case,  that  lapse  of  time  was  no  bar  to  a  claim  by  the  mort- 
gagee against  the  residuary  devisees,  and  to  that  extent,  there- 
fore,  the  case  is  an  authority  in  our  favour.  The  residuary 
legatees  knew  that  in  ascertaining  the  net  residue  for  the  purpose 
of  duty,  the  mortgage  debts  due  from  the  testator's  estate  were 
deducted,  and  they  cannot  now  say  they  were  entitled  to  put  into 
their  own  pockets  part  of  the  residue  which  ought  to  have  been 
applied  in  payment  of  the  testator's  debts.  Moreover,  the  interest 
on  the  mortgage  was  paid  by  the  beneficiaries  themselves.  Thus 
there  is  no  equitable  circumstance  in  their  favour  to  sustain  the 
defence  of  acquiescence.  There  is  no  rule  in  equity,  any  more 
than  at  law,  that  the  mere  non-suing  by  a  specialty  creditor  for 
any  period  within  the  statutory  limit  of  twenty  years  is  such 
negligence  as  deprives  him  of  the  right  of  requiring  payment  of 
the  specialty  debt :  In  re  Baker  (2).  In  Ilooioer  v.  Smart  (3)  it 
was  held,  in  an  administration  suit,  that  after  residuary  legatees 
had  been  declared  entitled  to  a  fund  and  it  had  then  been 
assigned  for  value  by  them,  creditors  of  the  testator  subsequently 
ascertained  in  another  suit  were  entitled  to  the  fund  in  priority 
to  the  assignees  of  the  residuary  legatees. 

[Bacon,  Y.C.  : — Bidgway  v.  Newstead  appears  to  me  to  be 
almost  identical  with  this  case.] 

That  case  is  distinguishable  on  two  grounds :  first,  the  security 
being  leasehold  was  of  a  wasting  or  doubtful  description,  which 

(1)  3  D.  F.  &  J.  474.  (2)  20  Ch.  D.  230. 

(3)  1  Ch.  D.  90. 
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the  mortgagee  should  have  realized  without  delay.    Here  the  V.-C.B. 

security  was  a  permanent  and  safe  security  of  freehold  property.  1885 

Secondly,  none  of  the  legatees  in  that  case  paid  interest  to  the  Blake 

mortgagee,  as  was  done  in  the  present  case  ;  and  one  of  the  per-  gale, 

sons  sought  to  be  made  liable  was  an  annuitant,  a  stranger  to   

the  estate,  who  could  not  justly  be  called  upon  to  refund. 

The  term  "  acquiescence "  is  open  to  much  criticism :  there 
was  no  acquiescence  here  within  the  definition  laid  down  by  the 
Court  of  Appeal  in  Be  Bussche  Y.Alt  (1)  on  the  authority  of  Lord 
Cotfenham  in  Duhe  of  Leeds  v.  Earl  Amherst  (2). 

Hemming : — 

None  of  the  new  cases  cited  in  the  reply  have  any  bearing  on 
the  present  question.  They  had  nothing  to  do  with  refunding. 
In  re  Baher  (3)  was  a  case  of  enforcing  a  covenant  against  the 
executor  of  the  covenantor :  and  Be  Bussche  v.  Alt  (4)  was  entirely 
a  case  of  agency. 

Bacon,  V.C.  :— 

This,  in  many  senses,  is  a  very  remarkable  case.  The  facts  are 
not  in  dispute.  The  testator  bought  for  £12,000  a  very  valuable 
estate,  believed  to  be  worth  more  than  the  money,  for  he  very 
readily  mortgaged  it  for  £12,000,  and  for  £2400  ;  and  for  those 
two  sums  it  was  considered  by  everybody  as  a  perfectly  good 
security. 

The  testator  by  his  will  constitutes  residuary  legatees.  There 
is  a  provision  in  the  will,  which  I  need  not  dwell  upon,  which 
points  to  his  daughters  carrying  on  the  business  of  his  farm,  and 
in  those  days,  I  suppose,  farming  was  a  more  lucrative  business 
than  it  has  become  of  late  years.  But  the  Defendants  in  this 
action  are  sued  as  residuary  legatees.  Well,  what  took  place  was 
this  :  on  the  testator's  death  the  two  unmarried  daughters  became 
tenants  of  the  farm.  Out  of  the  rent  reserved  the  interest  on 
the  mortgages  was  duly  paid.  On  the  marriage  of  one  of  the 
daughters,  her  husband  became  tenant  of  the  farm.  All  this 
was  done  with  the  full  knowledge  of  the  mortgagees — I  say  with 

(1)  8  Cli.  D.  286,  314.  (3)  20  Ch.  D.  230. 

(2)  2  Ph.  117,  123.  (4)  8  Ch.  D.  286. 
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V.^a.B.  the  full  knowledge,  because  it  is  not  in  the  slightest  degree 
1885  disputed ;  it  is  not  only  to  be  inferred,  but  it  is  proved  by  the 
Blake     facts  of  the  case. 

.Gale  ^  relieved  Mr.  Marten  from  any  argument  upon  the  Statute  of 
  Limitations  as  to  the  Plaintiff's  demand.  I  think  that  the  mort- 
gagees' right  of  action  was  not  in  the  least  impeached  or  im- 
pugned by  what  had  taken  place. 

But  then  presents  itself  another  consideration,  which  was  gone 
into  at  great  length  in  the  case  of  Bidgway  v.  Newstead  (1),  and, 
although  it  is  true,  as  Mr.  Marten  has  pointed  out,  that  the  facts 
in  Bidgway  v.  Newstead  were  in  some  degree  different,  yet  the 
principle  upon  which  the  decision  in  Bidgway  v.  Newstead  went 
is,  in  my  opinion,  identical  with  that  which  is  applicable  to  this 
case,  and  whether  the  distribution  was  of  personal  estate  or  real 
estate  makes  no  kind  of  difference,  with  this  exception,  that,  if 
there  remained  any  real  estate  of  the  testator  upon  which  the 
present  Plaintiff  could  lay  his  hands,  then  the  Statute  of  Limita- 
tions would  be  no  bar  to  his  making  the  claim  available  against 
that  estate.  But  what  is  claimed  here  is  not  the  real  estate,  but 
the  residuary  personal  estate,  which  in  the  year  1861  was  dis- 
tributed by  the  executors,  and  paid  to  the  residuary  legatees. 

There  is  no  difference  between  a  residuary  legatee  and  another 
legatee.  They  are  both  of  them  legatees.  They  both  of  them 
a-re  entitled  to  receive  and  do  receive  legacies.  The  legacies,  as 
far  as  the  executors  were  concerned,  were  paid  in  the  year  1861. 
At  that  time  the  debt  due  on  the  covenants  of  the  mortgage  deed 
was  a  right  that  was  vested  in  the  present  Plaintiff's  predecessors, 
and  the  right  of  action  for  that  subsists.  The  Plaintiff's  present 
claim  is  an  equitable  demand.  It  purports  to  be  made  under  a 
doctrine  only  of  a  Court  of  Equity  founded  on  the  most  just  prin- 
ciples, and  amounting  to  this,  "  I  have  a  right  to  resort  to  the 
residuary  estate  for  payment  of  the  money  due  under  the 
covenant ;  although  twenty  years  or  more  have  elapsed  since 
the  testator's  death  I  still  have  that  right."  That  is  very  true, 
provided  the  Plaintiff  can  find  anything  to  which  the  doctrine 
would  apply.  But  the  demand  here  is  this  :  "  You,  the  legatees, 
received  in  1861  money  which  I  might  then  have  insisted  on 
(1)  3  D.  F.  &  J.  474. 
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being  applied  in  discharge  of  my  debt ;  it  was  my  money  tbat  you     V.-C.  B. 
received,  give  it  me  back."  That  is  purely  an  equitable  demand ;  1885 
and  being  a  plain  equitable  demand,  and  nothing  else,  it  is  open  blake 
to  that  well-known  principle  as  strong  as  any  Statute  of  Limita-  ^J^^ 
tions — stronger  perhaps — on  which  this  Court  declines  to  entertain  — - 
stale  demands. 

No  period  can  be  mentioned,  from  the  year  1859,  when  the 
testator  died,  when  that  demand  might  not  have  been  preferred. 
The  reason  it  was  not  preferred  is  plain  on  the  face  of  the  case — 
it  was  because  everybody  believed  that  the  mortgaged  property 
was  enough  to  satisfy  the  mortgage  debt,  and  the  mortgagees  did 
not  trouble  their  heads  about  any  other  part  of  the  testator's 
estate :  they  were  satisfied  to  rely  on  their  mortgage.  But  they 
at  no  time  claimed  anything  against  the  legatees,  and  there  was 
no  period  either  from  the  date  of  the  testator's  death  or  from  the 
year  1861  (when  his  residuary  personal  estate  was  distributed) 
until  the  present  time,  at  which  they  might  not  have  made  their 
claim  against  the  Defendants  as  they  now  make  it ;  and  now  it 
is  presented  to  the  Court  as  an  equitable  claim,  and  an  equitable 
claim  only. 

The  executors,  who  were  attacked  originally  in  the  adminis- 
tration action  for  having  disposed  of  the  residuary  estate  amongst 
the  residuary  legatees,  were  acquitted  by  the  Court  from  all 
blame  in  that  respect.  The  payments  made  by  them  were  in- 
vestigated in  the  Chief  Clerk's  Chambers:  they  appear  in  the 
certificate  which  the  Chief  Clerk  has  made,  and  the  sums  which 
they,  the  executors,  paid,  and  as  the  Court  has  decided,  so  far  as 
their  liability  is  concerned,  lawfully  paid,  were  those  sums  which 
have  been  so  often  mentioned  in  the  course  of  the  proceedings 
here.  Then  am  I  to  shut  my  eyes  to  the  principle  of  the  Court,  that, 
whatever  may  have  been  the  dealings  between  the  parties,  if  for 
twenty  years  or  more  no  claim  is  made  by  the  man  who  has  an 
equitable  right  to  claim,  a  claim  after  that  lapse  of  time  cannot 
be  entertained  ?  Can  any  instance  be  shewn  me  where  the  Court 
has  ever  entertained  such  a  claim  ?  Bidgway  v.  Newstead  (1)  goes 
into  a  variety  of  circumstances  which  perhaps  are  not  applicable 
to  this  case,  but  the  principle  there  is  this :  "  You  should  have 
(1)  3  D.  F.  &  J.  474. 
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V.-C.  13.  come  before  if  you  wanted  anything ;  you  have  in  the  meantime 
1885  suffered  dealings  and  transactions  to  take  place."  Here,  one  of 
Blake  the  residuary  legatees  who  was  examined  says  she  put  all  her 
Gale  money  into  the  farm,  and  that  it  has  been  lost.  Another  of  the 
—  legatees  says  she  put  part  of  her  share  into  the  farm  and  that  she 
settled  so  much  as  she  had  left  on  her  marriage  with  Mr.  Westrup, 
All  this  there  is  no  pretence  for  saying  that  the  mortgagees  did 
not  know  perfectly  well,  and  it  is  after  twenty  years — after  they 
have  failed  to  fix  the  executors  with  a  devastavit  for  having 
distributed  the  testator's  general  estate  amongst  his  residuary 
legatees,  that  they  or  their  present  representative  come  to  the 
legatees  and  say,  "  You  must  pay  back  what  you  received  because 
the  executors  ought  not  to  have  paid  you."  That  is  the  whole 
case.  I  can  find  no  answer  whatever  to  this  defence  which  has 
been  set  up  and  clearly  proved,  that  for  more  than  twenty  years 
previous  to  the  issue  of  the  writ  in  this  action  the  Defendants 
have  received  nothing  from,  and  paid  nothing  to  or  in  respect  of, 
the  testator's  personal  estate,  and  have  not  in  any  way  recognised, 
either  by  payment,  acknowledgment,  or  otherwise,  any  liability 
in  respect  of  the  mortgage  debt.  They  might  have  gone  further, 
but  that  is  enough  for  the  purpose. 

Since  I  find  that  the  claim  now  preferred,  which  is  purely  an 
equitable  and  not  a  legal  claim,  might  have  been  preferred  at  any 
time  during  those  twenty  years,  and  that  there  is  no  pretence  for 
saying,  and  in  fact  no  allegation  by  the  Plaintiff,  that  those  under 
whom  he  claims  were  not  perfectly  aware  of  the  distribution 
which  took  place — indeed  no  such  allegation  could  be  made 
because  they  admitted  their  knowledge  in  the  attempt  to  fix 
upon  the  executors  a  liability  for  the  devastavit  of  which  they 
complained — in  my  opinion  this  action  is  unsustainable,  not  only 
on  the  ground  of  acquiescence,  which  is,  I  admit,  a  very  flexible 
term  and  open  to  the  criticism  which  it  underwent  in  De  Bussclie 
V.  Alt  (1),  but  also  on  the  ground  of  the  wilful,  determined,  and 
deliberate  refusal  and  neglect  to  make  their  claim  which,  if  it  had 
been  made  earlier,  might  possibly  have  had  some  good  foundation, 
but  which  is  now  brought  forward  at  a  time  when  there  can  be 
nothing  to  answer  it.    In  the  year  1861  these  ladies  received  that 

(1)  8  Ch.  D.  286. 
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which,  as  legatees,  they  were  entitled  to,  and  they  received  it 
lawfully,  as  the  decree  in  the  other  action  establishes :  and  upon 
the  ground  that  they  have  received  it  lawfully,  that  it  has  never 
been  subject  to  an  equity  which  the  Plaintiff  can  now  set  up 
or  invoke  against  them,  I  say  that,  in  my  opinion,  the  claim  is 
untenable,  and  I  therefore  dismiss  this  action  with  costs. 

Solicitors :  Blake  &  Heseltine,  for  Keiths  Blake  &  Co.,  Norivich ; 
Duffield  &  Bruty, 

G.  I.  F.  C. 


In  re  MILLER'S  DALE  AND  ASHWOOD  DALE  LIME 

COMPANY. 

Limited  Company — Winding-up — Special  Resolution — Increase  of  Capital  — 
General  Meetings — Interval  of  "  not  less  than  fourteen  days  " — Invalidity 
of  Resolution  —  Rights  of  Creditors' — Contributor ies — Companies  Act, 
1862,  s.  51  [^Revised  Ed.  Statutes,  vol.  xiv.,p.  214]. 

Under  sect.  51  of  the  Companies  Act,  1862,  there  must  be  an  interval  of  not 
less  than  fourteen  clear  days  between  the  meeting  at  which  a  special  reso- 
lution— as  for  instance,  for  an  increase  of  capital — is  passed  and  the  meet- 
ing confirming  the  resolution.  If  the  interval  is  less  than  fourteen  clear 
days  the  statutory  defect  in  the  resolution  only  affects  the  position  of  the 
company  and  its  shareholders  inter  se,  and  does  not  concern  the  creditors. 

Thus,  where  a  director  of  a  company  took  shares  in  new  capital  raised 
under  a  resolution  passed  and  confirmed  at  meetings  the  interval  between 
which  was  thirteen  days  only,  and  the  company  afterwards  went  into 
liquidation,  he  was  held  to  be  precluded  from  objecting  to  the  validity  of 
the  resolution  as  a  ground  for  his  removal  from  the  list  of  contributories. 

In  re  Railway  Sleepers  Supply  Company  (1)  distinguished. 

Adjourned  summons. 

This  was  an  application  by  George  Ormerod  to  have  his  name 
removed  from  the  list  of  contributories  of  the  Miller's  Dale  and 
Ashwood  Bale  Lime  Company  (Buxton),  Limited,  in  respect  of  ten 
shares  of  £100  each.  The  company  was  in  course  of  voluntary 
liquidation  under  a  supervision  order  made  in  the  early  part  of 
1885. 

The  company  was  formed  in  1868,  under  the  name  of  the 
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V.-O.  B. 

1885 
Dec.  11. 


(1)  29  Ch.  D.  204. 
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Miller's  Dale  and  Oldham  Lime  Company,  Limited,  with  a  capital 
of  £10,000,  and  Ormerod  had  been  a  director  since  1873.  The 
articles  of  association  authorized  the  company  by  special  resolu- 
tion at  any  general  meeting  to  increase  its  capital  to  any  sum 
not  exceeding  £10,000. 

In  January,  1879,  the  company  purchased  an  estate  at  Ash- 
tvood  Dale,  and  thereupon  assumed  its  present  name.  In  order  to 
raise  the  purchase-money  an  extraordinary  general  meeting  of 
the  shareholders  was  held  on  the  3rd  of  January,  1879,  at  which 
a  special  resolution  was  passed  that  the  capital  of  the  company 
should  be  increased  from  £10,000  to  £30,000  by  the  issue  of  200 
new  shares  of  £100  each. 

This  resolution  was  purported  to  be  confirmed  at  a  subsequent 
general  meeting  on  the  17th  of  January.  Ormerod,  having  at 
the  meeting  of  the  3rd  of  J anuary  offered  to  take  ten  of  the  new 
shares,  forwarded  to  the  secretary,  on  the  16th  of  January,  the 
sum  of  £105  on  account  of  such  shares,  and  the  shares  were 
entered  in  his  name  on  the  register. 

His  contention  was  that  his  offer  to  take  the  shares  was  made 
subject  to  the  condition — though  this  was  denied  by  the  secre- 
tary— that  £80  of  the  £105  paid  should  be  appropriated  to  the 
payment  of  the  amount  due  on  the  original  shares  held  by  him, 
and  to  the  further  condition — which  the  chairman  in  fact  refused 
to  assent  to — that  the  calls  on  the  new  shares  should  be  limited 
to  £20  per  share  per  annum. 

The  new  share  capital  was  subscribed  for  by  original  share- 
holders of  the  company,  and  calls  to  the  total  amount  of  £60 
were  made  upon  and  paid  by  the  holders  of  new  shares,  with  the 
exception  of  Ormerod,  who  stated  that  he  had  never  received  any 
notice  of  the  calls  in  respect  of  his  shares,  and  that  he  was  not 
aware  until  April,  1885,  after  the  commencement  of  the  winding- 
up,  of  his  being  on  the  register  for  the  ten  shares.  The  secretary 
stated,  on  the  contrary,  that  notices  of  the  calls  were  served 
on  all  the  holders  of  new  shares,  including  Ormerod,  though 
no  allotment  letters  were  ever  sent  to  them  or  formal  allotment 
made,  inasmuch  as  the  names  of  the  intending  new  shareholders 
had  been  already  taken  down  in  writing  by  the  secretary  at  the 
meeting  of  the  3rd  of  January. 
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From  the  evidence  of  the  liquidator  it  appeared  that  Ormerod  V.-Q.  B. 

had  not  only  been  entered  on  the  register  as  the  holder  of  ten  1885 

new  shares,  but  that  he  was  present  at  successive  meetings  of  in  re 

the  directors  at  which  statements  of  assets  and  liabilities  were  dIl^e  and 

adopted  containing  entries  of  the  new  shares  issued,  including  j^lTlime 

the  ten  shares  standing  in  his  name.  Company. 

No  dividend  had  been  paid  on  the  new  share  capital. 

Ormerod,  having  been  settled  on  the  list  of  contributories  in 
respect  of  the  ten  new  shares,  took  out  the  present  summons, 
which,  having  been  dismissed  by  the  Chief  Clerk,  was  now 
adjourned  into  Court. 

Marten,  Q.C.,  and  8.  Hall,  for  Ormerod : — 

Sect.  51  of  the  Companies  Act,  1862,  is  imperative  that  between 
the  two  meetings  for  passing  a  special  resolution  there  must  be 
an  interval  of  "not  less  than  fourteen  days,"  whereas  here  the 
interval  was  only  thirteen  days ;  consequently  the  resolution  for 
the  issue  of  new  shares  was  absolutely  void:  In  re  Bailway 
Sleepers  Supply  Company  (1).  Ormerod  is  therefore  not  under 
any  liability  as  a  contributory,  notwithstanding  that  he  is  a 
director :  Stace  and  Worth's  Case  (2) ;  nor  has  he  by  his  conduct 
estopped  himself  from  denying  that  he  was  a  shareholder  :  Banh 
of  Hindustan  v.  Alison  (3). 

Millar,  Q.C.,  and  Farwell,  for  the  liquidator : — 

The  objection  to  the  validity  of  the  resolution  is  too  late : 
Oahes  v.  Turquand  (4)  ;  Central  Bailway  Company  of  Venezuela  v. 
Kisch  (5).  The  company's  capital  having  been  de  facto  increased 
and  new  shares  issued,  Ormerod  is  bound  by  acquiescence  and 
cannot  now  object  to  any  irregularity  in  the  manner  in  which  the 
capital  has  been  increased  :  Bichmond's  Case  (6).  The  acquiescence 
here  was  even  longer  than  in  that  case.  The  invalidity  of  the 
resolution  might  possibly  have  entitled  Ormerod  to  relief  had  the 
company  been  a  going  concern ;  but  now  that"  a  winding-up 
order  has  been  made  the  creditors  have  a  right  to  intervene  : 

(1)  29  Ch.  D.  204.  (4)  Law  Rep.  2  H.  L.  325. 

(2)  Law  Rep.  4  Ch.  682.  (5)  Ibid.  2  H.  L.  99. 

(3)  Ibid.  6  C.  P.  54,  222.  (6)  4  K.  &  J.  305. 
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Chains' s  Case  (1) ;  Hare's  Case  (2) ;  Campbeirs  Case  (3) 
eroffs  Case  (4). 

[They  also  referred  to  Brown  v.  Blach  (5).] 


Wheat- 


Marten  f  in  reply : — 

None  of  the  cases  cited  against  me  go  to  the  original  invali- 
dity of  the  creation  of  new  shares ;  and  there  can  be  no  estoppel 
by  conduct  when  the  thing  done  had  no  legal  validity  in  the 
first  instance. 


Bacon,  Y.-C.  :— 

This  is  a  very  peculiar  case — one  of  the  strangest  I  have  ever 
known,  and  of  the  many  odd  things  connected  with  it  not  the 
least  strange  is  the  argument  which  has  been  addressed  to  me  on 
behalf  of  the  applicant. 

Mr.  Marten  opened  his  case  with  a  proposition  which,  if  it  can 
be  maintained,  disposes  of  the  whole  matter.  He  referred  to  the 
51st  section  of  the  Companies  Act,  1862,  which  enacts  that  there 
must  be  an  interval  of  not  less  than  fourteen  days  between  the 
meeting  at  which  a  special  resolution,  such  as  this  for  the  increase 
of  capital,  is  passed  and  the  meeting  at  which  that  resolution  is 
confirmed.  Here  the  interval  was  not  sufficient.  The  meetings 
were  held  on  the  3rd  and  17th  of  January,  thus  leaving  an 
interval  of  thirteen  days,  and  that  is  not  enough.  The  interval 
should  have  been  fourteen  clear  days  exclusive  of  the  days  of 
meeting ;  and  on  the  authority  of  Mr.  Justice  Chitty  such  a  defect 
is  fatal.  Now  if  the  dispute  here  were  simply  between  the 
company  and  its  shareholders  and  directors,  undoubtedly  that 
would  be  so ;  but  that  is  not  the  case  I  have  now  to  deal  with. 
Such  an  objection  as  that  which  is  now  raised  does  not  apply 
where  the  creditors  of  the  company  are  concerned.  Mi,  Marten 
says,  that  the  resolution  was  absolutely  void  as  not  having  been 
passed  in  the  manner  required  by  the  Act,  and  that  therefore 
no  fresh  capital  whatever  could  be  raised  ;  but  then  fresh  capital 
was  de  facto  raised.    Not  only  were  new  shares  de  facto  issued, 

(1)  Law  Eep.  6  Ch.  266.  (4)  42  L.  J.  (Ch.)  853. 

(2)  Ibid.  4  Ch.  503.  .  (5)  Law  Eep.  15  Eq.  363;  8  Ch. 

(3)  Ibid.  9  Ch.  1,  15,  16.  939. 
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but  money  was  actually  raised.  Have  the  creditors  nothing 
to  do  with  that?  The  cases  referred  to  point  out  this  plain 
principle,  that  there  may  be  equities  between  shareholders  and 
the  company  entitling  shareholders  to  be  removed  from  the  list  of 
<;ontributories ;  but  that  is  no  answer  to  the  legal  rights  of  the 
creditors  who  have  trusted  them  both.  If  it  were  held  otherwise, 
what  a  door  would  be  opened  to  fraud  of  every  kind !  Suppose  a 
number  of  ticket-of-leave  men  combined  to  defraud  the  public  by 
forming  a  company  and  then  passing  a  resolution  to  increase 
its  capital.  They  might  leave  out  a  day  on  purpose  between  the 
two  meetings,  so  that  nothing  done  by  them  at  the  meetings 
should  be  lawful.  Then  they  might  raise  the  capital,  get  sub- 
scriptions from  the  unsuspecting  public  and  spend  the  money ; 
and  the  creditors  would  find  to  their  cost  that  they  had  no  redress 
against  these  men. 

Mr.  Martens  argument  is  unanswerable  as  far  as  the  Act  of 
Parliament  is  concerned,  but  it  leaves  out  this  consideration — 
that  there  is  a  distinction  between  the  rights  of  shareholders 
inter  se  and  the  rights  which  they  owe  to  the  creditors  of  the 
■company.  Mr.  Ormerod  says,  "  I  find  my  name  on  the  list  of 
shareholders,  and  I  want  to  have  it  taken  off  as  it  was  placed 
there  illegally."  But  cannot  the  company  say  to  him,  "  That 
may  be  so,  but  you  have  acted  as  director  all  these  years  :  you 
have  had  the  benefit  of  the  shares,  and  you  can  have  nothing- 
back  now  that  the  rights  of  creditors  have  intervened."  All  the 
cases  referred  to,  except  the  common  law  cases,  recognise  that  as 
a  plain  principle :  otherwise  the  statute  would  enable  a  body  of 
persons  to  form  a  company,  become  directors,  and  then  arrange  to 
become  bankrupt,  when  the  public  would  be  told  by  the  directors, 
^'  We  are  a  set  of  knaves :  we  meant  to  cheat  you  and  we  have 
done  so ;  and  you  can  recover  nothing  from  any  of  us  because  of 
this  statutory  defect." 

Mr.  Ormerod  was  a  director  all  these  years,  and  now  he  says 
that  he  did  not  know  he  was  on  the  register.  But  I  cannot  hear 
him  say  that.  I  think  that  the  order  made  by  the  Chief  Clerk 
was  perfectly  right,  and  that  neither  in  law  nor  equity  has 
Mr.  Ormerod  any  right  to  have  his  name  removed  from  the  list, 
and  that  as  between  him  and  the  company  he  is  a  shareholder. 
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If  he  is  to  be  relieved  at  all  it  must  be  on  equitable  grounds ;  and 
as  between  him  and  the  creditors  he  has  no  shadow  of  a  claim  to 
be  relieved.  When  I  am  told  that  he  took  these  shares  on  con- 
ditions which  were  not  complied  with,  the  thing  becomes  almost 
ludicrous.  He,  a  director,  says  that  he  made  conditions  about 
payment  of  calls :  but  he  could  not  stipulate  for  his  own  benefit 
that  he  should  only  pay  by  certain  instalments.  His  statement  is 
contradicted  even  so  far,  and  I  do  not  think  it  worth  while  to  say 
which  of  the  two  statements  is,  in  my  opinion,  true,  for  the 
principles  are  so  clear  as  to  be  beyond  question. 

I  think  the  creditors  are  entitled  to  have  the  name  of  this 
gentleman  placed  on  the  list,  because  I  must  hold  that  it  was 
placed  there  and  retained  there  with  his  knowledge  in  spite  of 
what  he  now  says. 

I  therefore  dismiss  the  summons  with  costs. 

Solicitors:  Crowder,  Anstie,  &  Vizard,  agents  for  Simpsofiy 
HocMn,  &  Bahy,  Manchester  ;  Pritchard,  Englefield,  &  Co. 

G.  I.  F.  C. 


v.-c.  B.  MOKGAK  V,  BEISCO. 

1  S8t 

^  [1884   M.  1111.] 

Dec.  18. 

  Practice — Specific  Performance — Defaulting  Defendant — Further  Consideration 

■ — Form  of  Order. 

Form  of  order  on  further  consideration  in  an  action  for  specific  per- 
formance by  vendor  where  the  Defendant  has  persistently  endeavoured  to 
evade  the  judgment. 

This  was  an  action  by  a  vendor  for  the  specific  performance  by 
a  purchaser  of  an  agreement  dated  the  23rd  of  January,  1884,  for 
the  sale  of  certain  freehold  property. 

On  the  4th  of  February,  1885,  his  Lordship  pronounced  judg- 
ment for  specific  performance,  and  ordered  inquiries  whether  a  good 
title  could  be  made,  and  if  so,  when  it  was  first  shewn;  and  if  a 
good  title  were  made,  the  purchaser  was  to  pay  interest  at  5  per 
cent,  on  £2902  10s.,  the  balance  of  the  purchase-money,  from 
the  25th  of  March,  1884,  when  the  purchase  ought  to  have  been 
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completed :  an  account  of  rents  and  profits  received  by  the  Plaintiff    V.-C.  B. 
since  that  date  was  also  ordered :  his  costs  were  to  be  taxed :  the  1885 
rents  and  profits  found  to  have  been  received  by  the  Plaintiff  morgan 
were  to  be  deducted  from  the  purchase-money,  interest,  and  costs ; 
and  upon  the  Plaintiff  executing  at  his  own  expense  a  proper 
conveyance  to  the  Defendant,  such  conveyance  to  be  prepared  at 
the  expense  of  the  Defendant,  and  delivering  the  title-deeds  to 
the  Defendant,  the  Defendant  was  to  pay  to  the  Plaintiff  the 
balance  which  should  be  certified  to  remain  due  to  him  after  such 
deduction  as  aforesaid.  Further  consideration  adjourned ;  liberty 
to  apply. 

On  the  21st  of  July,  1885,  the  Chief  Clerk  certified  that  a 
good  title  was  shewn  on  the  13th  of  February,  1884,  and  that 
£8300  4s.  M.  was  due  by  the  Defendant  to  the  Plaintiff  in  respect 
of  purchase-money,  interest,  and  costs. 

On  the  24th  of  July,  1885,  his  Lordship  dismissed  with  costs  a 
summons  by  the  Defendant  to  have  the  Chief  Clerk's  certificate 
varied  by  declaring  that  a  good  title  had  not  been  shewn.  At 
the  same  time  the  Plaintiff  moved  for  an  order  on  the  Defendant 
to  complete  the  contract  by  the  15th  of  August,  1885,  and  to 
tender  a  conveyance  four  days  at  least  before  that  date,  and,  upon 
delivery  of  the  title  deeds,  to  pay  the  £3300  4s.  4i. ;  but  his 
Lordship  held  that  the  application  was  not  made  at  the  proper 
time,  and  ordered  the  motion  to  stand  over  till  the  further  con- 
sideration. 

It  appeared  that  the  Defendant  had  made  numerous  attempts 
to  evade  the  judgment  for  specific  performance. 

The  further  consideration  and  motion  now  came  on  together. 

Marten,  Q.C.,  and  Almi  Steivart,  for  the  Plaintiff,  now  applied 
for  an  order  on  minutes  prepared  in  the  form  given  below  (1), 

(1)  The  minutes  were  as  follows  : —  settled  by  the  Judge  ;  and  let  the  De- 

"  Let  the  Plaintiff  be  at  liberty  to  pre-  fendant  pay  to  the  Plaintiff,  at  a  time 

pare  and  execute  a  conveyance  to  the  and  place  to  be  appointed  by  the  Judge, 

Defendant  (as  an  escrow  to  be  deli-  when  the  said  conveyance  shall  be 

vered  to  the  Defendant,  on  payment  so  approved  as  aforesaid,  the  sum  of 

of  the  purchase  -  money  within  the  £3300  4s.  4c?.  appearing  by  the  Chief 

time  limited)  of  the  premises  com-  Clerk's  certificate  in  this  action  filed 

prised  in  the  contract  in  the  pleadings  the  21st  day  of  July,  1885,  to  be  the 

mentioned,  such  conveyance  to  be  total  amount  payable  by  the  Defen- 
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Herbert  Foss,  for  the  Defendant : — 

This  is  quite  a  new  form  of  order,  and  ought  not  to  be  made  on 
further  consideration.  If  your  Lordship  thinks  otherwise,  then 
the  motion  must  have  been  unnecessary  and  mere  surplusage, 
and  it  should  be  dismissed  with  costs. 

Bacon,  V.C.  : — 

Mr.  Foss  says  that  such  an  order  as  this  would  be  a  novelty, 
but  he  suggests  no  alternative  order.  I  think  it  is  a  very  good 
form  of  order.  I  recollect  the  case  and  the  applications  in 
it,  not  perhaps  in  all  their  details,  but  sufficiently  to  know  that 
the  Defendant  has,  by  unfair  dealings  and  frivolous  applica- 
tions on  his  part,  baffled  the  vendor  in  his  efforts  to  get  the  con- 
tract completed.  I  was  far  from  thinking  the  motion  surplusage 
or  unnecessary.  It  was  necessary  to  bring  to  book  this  refractory 
purchaser,  and  I  ordered  it  to  stand  over  till  the  further  con- 
sideration. Many  attempts  have  been  made  by  the  Defendant  to 
get  rid  of  his  purchase,  but  all  his  efforts  have  failed.  In  my 
opinion  the  Plaintiff  is  entitled  to  an  order  according  to  the 
minutes. 

The  costs,  including  the  costs  of  the  motion,  must,  according  to 
justice  and  the  procedure  of  the  Court,  be  paid  by  the  Defendant. 

Solicitors :  Talbot  &  Quayle,  for  Talbot  &  Wood,  Newtown  ;  B,  A, 
'Biale. 

•  dant  to  the  Plaintiff  in  respect  of  the  mises  duly  executed  by  him,  together 

^balance  of  the  said  purchase-money,  with  all  deeds  and  writings  in  his 

with  interest  and  costs  up  to  the  15th  custody  or  power  relating  to  the  said 

day  of  August,  1885,  together  with  premises. 

further  interest  at  the  rate  of  £5  per  "  Tax  the  Plaintiff^s  costs  of  all  pro- 
cent,  on  the  sum  of  £2902  10s.  from  ceedings  in  this  action  subsequent  to 
the  said  15th  day  of  August,  1885,  to  the  date  of  the  last  taxation,  includ- 
the  day  so  to  be  appointed  as  aforesaid  ing  the  costs  of  the  motion,  and  let 
(less  income  tax),  the  amount  to  be  such  costs  when  taxed  be  paid  by  the 
verified  by  affidavit,  and  thereupon  let  Defendant  to  the  Plaintiff.  Liberty 
the  Plaintiff  deliver  to  the  Defendant  to  apply." 
the  said  conveyance  of  the  said  pre- 

G.  I.  F.  C. 
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[1885   B.  1656.] 


Lands  Clauses  Consolidation  Act,  1845,  s,  9  [Revised  Ed.  Statutes,  vol.  ix.y 
p.  631] — Owner  under  Bisahility — Valuation — Declaration  hy  Surveyors 
— Specific  Performance, 

On  a  sale  by  agreement  to  a  company  by  an  owner  under  disability : — 
Held,  that  the  requirements  of  the  Lands  Clauses  Consolidation  Act, 
1845,  s.  9,  must  be  strictly  complied  with,  and  that  the  absence  of  a  declara- 
'  tion  in  writing  annexed  to  the  valuation  and  subscribed  by  the  surveyors 
was  fatal  to  a  claim  by  the  company  for  the  specific  performance  of  the 
contract,  although  the  valuation  was  made  by  surveyors  without  formal 
appointment. 

Specific  performance. 

The  Plaintiff  company  was  incorporated  by  an  Act  of  1869, 
with  which  the  Lands  Glauses  Ad,  1845,  was  incorporated. 

By  an  agreement  dated  the  21st  of  February,  1872,  the 
Defendant  as  tenant  for  life  of  lands  which  were  in  settlement, 
agreed  to  sell  the  same  to  Plaintiff  company  for  the  purposes  of 
their  undertaking  for  £444  10s.  The  company  shortly  after- 
wards entered  into  possession  of  the  land,  and  on  the  23rd  of 
July,  1877,  paid  the  £444  ICs.  into  Court  under  sect.  9  of  the 
Lands  Clauses  Act,  The  title  had  been  accepted,  and  a  convey- 
ance was  tendered  and  executed,  but  had  not  been  returned  to 
the  company.  Delays  arose  from  time  to  time,  and  in  January, 
1883,  a  dispute  arose  upon  a  claim  by  the  Defendant  against  the 
company  for  interest  on  the  purchase-money,  and  the  Defen- 
dant's solicitors  were  pressing  for  completion  and  threatened  to 
issue  a  writ.  In  IMarch  last  the  Defendant,  having  been  advised 
that  the  sufficiency  of  the  price  had  not  been  tested  by  the 
formal  valuation  of  two  surveyors,  made  and  verified  as  required 
by  sect.  9  of  the  Lands  Clauses  Consolidation  Act,  1845,  on  a  sale 
by  a  limited  owner,  and  that  until  such  valuation  had  been  made 
he  could  not  complete,  raised  this  objection,  but  stated  his 
willingness  to  concur  with  the  company  in  completing  the  sale, 
and  for  that  purpose  to  comply  with  the  requirements  of  the 
Lands  Clauses  Consolidation  Act,  1845,  s.  9,  so  that  he  might  for 
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CHITTY,  J.  the  first  time  be  able  to  give  a  good  title  to  Plaintiff  company 
1885      by  the  conveyance  already  prepared ;  and  he  was  therefore  ready 
to  nominate  a  surveyor  to  value. 

On  the  27th  of  March,  1885,  the  company  issued  a  writ  claim- 
ing specific  performance  of  the  agreement  of  February,  1872, 
and  the  Defendant  by  counterclaim  claimed  an  order  on  the 
Plaintiffs  to  nominate  a  proper  surveyor  to  value  as  required  by 
sect.  9  of  the  Lands  Clauses  Consolidation  Act,  and,  when  such 
valuation  had  been  made,  specific  performance  of  the  agreement 
of  February,  1872,  or  (in  the  alternative)  possession  of  the  land 
and  £300  for  mesne  profits. 

It  appeared  that  the  company  were  unable  to  produce  any 
"  formal  declaration  in  writing  subscribed  by  "  two  surveyors  and 
annexed  to  the  valuation,  as  required  by  the  Lands  Clauses  Con- 
solidation Act,  1845,  s.  9,  in  the  case  of  a  purchase  "  from  any 
party  under  any  disability  or  incapacity."  It  was  admitted, 
however,  that  the  valuation  was  settled  by  two  surveyors, 
Mr.  Bees  on  behalf  of  the  company,  and  Mr.  Bandall  on  behalf  of 
the  Defendant,  but  there  was  no  evidence  of  their  formal  appoint- 
ment. A  letter  of  the  27th  of  October,  1871,  by  the  company's 
surveyor  (Ki.  Bees)  to  the  company's  solicitors  was  produced, 
which  stated  that  he  and  the  Defendant's  surveyor  had  met  on 
the  previous  day  and  arranged  the  price  and  terms  at  and  on 
which  the  land  was  to  be  purchased  by  the  company,  adding  that 
the  writer  "  made  notes  of  the  terms  in  the  presence  of  Mr.  Bandall, 
and  which  in  part  he  dictated,  and  agreed  they  were  right." 
Mr.  Bees  was  now  dead,  and  the  notes  stated  by  him  to  have  been 
made  were  not  produced. 


Bomer,  Q.C.,  and  J.  G.  Wood,  for  Plaintiff  company : — 

It  will  be  contended  that  the  requirements  of  sect.  9  have  not 
been  complied  with ;  but,  so  far  as  they  are  essential  and  not 
directory  only,  they  have  been  practically  and  substantially 
complied  with  by  the  nomination  of  two  surveyors ;  the  provision 
as  to  the  declaration  being  annexed  to  the  valuation  not  being 
essential,  especially  having  regard  to  the  fact  that  the  valuers 
concurred  in  the  valuation,  and  that  the  company  have  continued 
in  possession  under  the  agreement  of  1872  on  the  faith  of  that 
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valuation.  As  the  company,  who  are  alone  interested  in  requir- 
ing formal  evidence  of  the  valuation,  are  satisfied  that  the  price 
has  been  properly  ascertained,  the  certificate  may  be  dispensed 
with :  Dean  and  Chapter  of  Ely  v.  Feterhorough,  Wisbeach,  and 
Sutton  Bailway  Company  (1). 

[Chitty,  J.,  declined  to  recognise  the  report  of  that  case  as  an 
authority.] 

In  Baher  v.  Metropolitan  Bailway  Company  (2)  the  circumstance 
that  the  company  had  not  named  any  surveyor  under  the  Act  to 
certify  that  the  sum  offered  was  proper  and  sufficient,  was  treated 
by  Lord  Bomilly  as  wholly  unnecessary  for  the  purpose  of  giving 
validity  to  the  contract.  [They  also  referred  to  Wycombe  Bailway 
Company  v.  Bonnington  Hospital  (3).] 

Maenaghten,  Q.C.,  and  Onslow,  for  the  Defendant : — 

Wycombe  Bailway  Company  v.  Bonnington  Hospital  is  directly 
in  point,  and  affords  a  complete  answer  to  the  Plaintiffs'  case. 

No  step  has  been  taken  to  follow  the  requirements  of  the  Act, 
either  in  the  nomination  of  surveyors  or  in  obtaining  their 
certificates.  The  Defendant  called  upon  the  Plaintiffs  to  comply 
with  the  Act,  in  answer  to  which  demand  they  issued  the  writ  in 
this  action. 

[They  were  stopped.] 

Chitty,  J. : — 

The  Lands  Clauses  Act  does  not  enable  an  owner  who  is  under 
disability  to  fix  the  price  for  the  land  taken,  and  it  is  incumbent 
on  the  company  to  shew  that  the  provisions  of  sect.  9  have  been 
actually  complied  with.  Now  the  object  of  sect.  9  is  plain,  viz., 
that  the  valuation  shall  not  only  be  made  in  the  manner  pre- 
scribed, but  shall  be  evidenced  in  writing,  that  is,  by  a  declara- 
tion in  writing  or  a  certificate  of  the  correctness  of  the  valuation 
subscribed  by  the  surveyors.  It  is  said  that  the  requirements  of 
the  section  have  been  pursued  in  substance  if  not  in  form. 
Passing  by  the  point  whether  the  surveyors  were  duly  nominated 
in  writing  under  sect.  9,  there  is  no  pretence  for  saying  that  a 

(1)  W.  N.  (1869),  p.  201.  (2)  31  Beav.  504. 

(3)  Law  Rep.  1  Cli.  268. 
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CHITTY,  J.  declaration  in  writing  was  subscribed  by  the  surveyors  and 
1885      annexed  to  the  valuation.    Such  a  declaration  is  required  by  the 
Beidgend    ^ct,  and  its  absence  is  fatal  to  the  company's  case.    This  certifi- 
^ATEiT    ^^^^      ^  document  of  title  for  the  protection  of  the  company 
Company    which  cannot  be  dispensed  with,  the  object  being  that  there 

v. 

DuNRAVEN.  should  bc  a  record  duly  signed  shewing  that  the  price  has  been 
properly  ascertained,  and  that  all  formalities  have  been  duly 
complied  with.  But  it  is  said  that  I  ought  strictly  to  divide 
the  section  in  two  parts,  and  hold  that  all  that  is  required  is  that 
there  should  be  the  valuation  of  two  practical  surveyors,  and  that 
the  latter  part  of  the  section  which  requires  this  declaration  to 
be  annexed  to  the  valuation  is  directory  only.  I  cannot  so  hold, 
for  that  in  my  opinion  would  be  unnecessarily  to  sever  the  section 
for  the  purpose  of  misreading  it  as  a  whole. 

It  is  true  that  in  Baker  v.  Metropolitan  Bailway  Company  (1), 
Lord  Romilly  appears  to  have  laid  no  stress  upon  compliance 
with  the  formalities  required  by  sect.  9,  but  it  appears  from  a 
note  at  the  end  of  the  report  (2),  that  his  decision  was  to  all 
intents  and  purposes  reversed  by  Lord  Westhury,  who  intimated 
that  in  order  to  enable  the  tenant  for  life  to  give  a  good  statutory 
title  to  the  company,  the  Act  of  Parliament  must  be  strictly 
pursued.  And  in  Wycombe  Bailway  Company  v.  JDonningtom 
Hospital  (3)  Lord  Justice  Turner  appears  to  have  looked  upon 
the  surveyor's  declaration  as  an  essential  part  of  the  procedure^ 
and  I  so  hold.    The  action  must  be  dismissed  with  costs. 


Minute  of  Order  : — This  action  coming  on,  &c.  And  it  appearing  tliat  the 
price  to  be  paid  by  the  Plaintiff  company  in  respect  of  the  purchase  in  th& 
pleadings  mentioned,  has  not  been  ascertained  and  settled  in  due  conformity 
with  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  that  the 
agreement  in  the  pleadings  mentioned  has  not  become  final  and  complete,  and 
ought  not  to  be  specifically  performed; — Dismiss  the  action  with  costs. 
Counterclaim  also  dismissed,  but  without  costs. 

Solicitors:  I.  H.  Wrentmore,  agents  for  T.  T.  Leivis,  Bridgend; 
Frere,  Forsfer  &  Co. 

(1)  31  Beav.  504.  (2)  31  Beav.  511. 

(3)  Law  Rep.  1  Ch.  268. 

F.  G.  A.  W. 
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In  re  LONDON  AND  SOUTHEKN  COUNTIES  FKEEHOLD  CHITTY,  j. 

LAND  COMPANY.  1885 

Bee.  4. 

Company— Companies  Act,  1862  (25  &  26  Vict.  c.  89),  Sched.  1,  TaUe  A.   

arts.  52,  53  [^Bevised  Ed.  Statutes,  vol.  xiu.,  p.  256) — Subscribers  of  Memo- 
randum of  Association — Power  of — Appointment  of  Directors — Quorum. 

The  articles  of  association  of  a  company  followed  Table  A  of  the  Com- 
panies  Act,  1862 ;  clauses  52  and  53  of  that  table  being  to  the  effect  that 
the  number  of  directors  shall  be  determined  by  the  subscribers  of  the 
memorandum  of  association,  and  that  until  directors  are  appointed  the 
subscribers  of  the  memorandum  of  association  shall  be  deemed  to  be  direc- 
tors. There  was  also  a  special  article  that  the  number  of  directors  should 
not  be  less  than  three  nor  more  than  ten,  and  that  two  should  form  a 
quorum. 

Directors  were  appointed  at  a  meeting  attended  by  two  only  of  the 
subscribers  of  the  memorandum  of  association  : — 

Held,  that  the  special  article  only  applied  when  the  directors  had  been 
duly  appointed,  and  that,  the  directors  having  been  appointed  at  a  meeting 
consisting  of  a  minority  of  the  subscribers  of  the  memorandum  of  associa- 
tion, the  appointment  was  invalid. 

Ilowbeach  Coal  Company  v.  Teague  (1)  held  not  to  have  been  impugned 
by  York  Tramways  Company  v.  Willoivs  (2). 

Motion. 

The  company  was  formed  for  the  purpose  of  purchasing  certain 
property  from  a  Mr.  Ellis,  the  promoter  of  the  company. 

The  memorandum  of  association  was  signed  by  seven  persons, 
of  whom  Ellis  was  one. 

The  articles  of  association  provided  that  the  regulations  of 
Table  A.  of  the  Companies  Act,  1862,  should  apply  except  so  far 
as  they  might  be  varied  by  the  articles. 

Article  52  of  Table  A  is  as  follows :  "  The  number  of  the  direc- 
tors, and  the  names  of  the  first  directors,  shall  be  determined  by 
the  subscribers  of  the  memorandum  of  association." 

Article  53  is  as  follows :  "  Until  directors  are  appointed  the 
subscribers  of  the  memorandum  of  association  shall  be  deemed  to 
be  directors." 

By  article  3  of  the  articles  of  association  it  was  provided  that 
"  the  number  of  directors  of  the  company  shall  be  not  less  than 
(1)  5  H.  &  N.  151.  (2)  8  Q.  B.  D.  685. 
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three  nor  more  than  ten  unless  otherwise  determined  by  the 
company  in  general  meeting,  and  two  directors  shall  form  a 
quorum." 

Mr.  Bentinck  applied  for  shares  in  the  company  upon  the 
condition  that  he  was  appointed  a  director. 

A  meeting  of  the  subscribers  of  the  memorandum  of  association 
was  called  by  Mr.  Ellis  sending  to  each  of  the  signatories  a  letter 
in  the  following  terms  : — 

"  London  and  Southern  Counties  Freehold  Land  Company,  Limited. 

"  Dear  Sir, — A  meeting  of  the  subscribers  of  the  above  will  be 
held  here  at  one  o'clock  on  Wednesday,  13th  May  (to-morrow), 
when  I  shall  be  glad  if  you  can  make  it  convenient  to  attend. 

"  Yours  faithfully, 

"  T.  M.  Ellis." 

The  meeting  thus  summoned  was  attended  by  two  only  of  the 
subscribers  of  the  memorandum  of  association,  of  whom  Ellis  was 
one,  and  they  proceeded  to  allot  shares  to  Mr.  Bentinck,  and 
appointed  him  a  director. 

This  was  a  motion  in  the  winding-up  of  the  company  by  Ben- 
tinch  to  rectify  the  register  of  shareholders  of  the  company  by 
striking  out  his  name,  and  the  question  was  whether,  under  the 
circumstances,  a  minority  of  the  subscribers  of  the  memorandum 
of  association  had  power  to  allot  shares  or  appoint  directors. 

Macnaghten,  Q.C.,  and  Bramwell  Davis,  in  support  of  the 
motion : — 

Mr.  BentincFs  application  was  conditional  on  his  being  ap- 
pointed a  director  of  the  company,  and  we  say  his  appointment 
as  a  director  was  invalid,  as  he  was  appointed  by  a  minority  only 
of  the  subscribers  of  the  memorandum  of  association,  and  on  the 
authority  of  Howbeach  Coal  Company  v.  Teague  (1)  such  an  appoint- 
ment is  bad. 

Bagnold,  for  the  liquidator : — 

The  case  relied  upon  by  the  other  side  has  been  questioned  by 
the  present  Master  of  the  Eolls  in  York  Tramways  Company  v. 
Willows  (2),  where  he  says  he  is  unable  to  agree  with  it. 

(1)  5  H.  &  N.  151.  (2)  8  Q.  B.  D.  685. 
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Chitty,  J.  (after  stating  the  facts,  proceeded)  : — 

I  am  of  opinion  that  article  3  of  the  articles  of  association  of 
this  company  only  applies  when  the  directors  have  been  properly 
constituted,  and  not  to  such  as  by  clause  53  of  Table  A  of  the 
Companies  Act,  1862,  are  "  deemed  to  be  directors."  It  has  been 
held  in  the  case  of  Howheach  Coal  Company  v.  Teague  (1),  on  the 
construction  of  similar  articles  of  association,  that  a  meeting  of 
less  than  a  majority  of  the  subscribers  of  the  memorandum  of 
association  is  unable  to  appoint  directors.  It  has,  however,  been 
suggested  in  the  course  of  the  argument  that  the  judgment  of 
Lord  Justice  Brett,  in  the  case  of  Yorlc  Tramways  Company  v. 
Willows  (2),  throws  a  doubt  on  the  decision  in  Eoivheach  Coal  Com- 
pany  v.  Teague,  but  I  do  not  think  the  present  Master  of  the 
Kolls  intended  to  throw  any  doubt  upon  that  case. 

It  seems  to  me  that  there  must  be  a  majority  of  the  subscribers 
of  the  articles  of  association  to  determine  who  are  to  be  the 
directors  of  the  company  and  to  adopt  the  contract  with  the 
promoter.  It  would  be  monstrous  to  allow  two  persons  holding 
only  nominal  interests  in  a  company  to  determine  questions  of 
vital  importance  to  the  company. 

In  this  case  there  was  no  mention  in  the  notice  sent  by  Ellis  to 
the  subscribers  of  the  memorandum  convening  the  meeting  of  the 
nature  of  the  business  intended  to  be  transacted  at  the  meeting, 
although  it  was  of  such  great  importance,  and  I  am  not  prepared 
to  hold  that  such  a  notice  was  sufficient  under  any  circumstances 
to  enable  the  subscribers  attending  the  meeting  to  determine 
such  an  important  question  as  the  appointment  of  directors.  The 
order  will  be  in  the  terms  of  the  notice  of  motion. 


CHITTY,  J. 

1885 

In  re 
London"  and 
Southern 
Counties 
Freehold 

Land 
Company. 


Solicitors  :  Gunliffes  &  Davenport ;  Appleyard. 

(1)  5  H.  &  N.  151.  (2)  8  Q.  B.  D.  685. 

G.  M. 
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PEAKSON,J.  In  re  UNDEKBANK  MILLS  COTTON  SPINNING  AND 
.  1885  MANUFACTUKING  COMPANY. 

Limited  Company— Register  of  Mortgages — Mortgage  to  Director — Companies: 
Act,  1862  (25  &  26  Vict.  c.  89),  s.  43  \_Revised  Ed.  Statutes,  vol.  xiv.,  p.  212.] 

In  1874  a  limited  company  mortgaged  their  property  to  a  partnership 
consisting  of  three  persons,  of  whom  two  were  directors  of  the  company. 
The  mortgage  was  made  for  a  term  of  seven  years.  It  was  not  registered 
as  required  by  sect.  43  of  the  Companies  Act,  1862.  In  1876  the  partner 
who  was  not  a  director  assigned  his  interest  in  the  mortgage  to  the  other 
two.  In  1881  it  was  arranged  that  the  mortgage  should  be  continued  for 
another  seven  years.  The  directors  having  been  then  informed  that  the 
mortgage  ought  to  be  registered,  the  secretary  entered  the  particulars  re- 
quired by  sect.  43  on  a  blank  page  in  the  company's  register  of  transfers, 
altering  the  headings  accordingly.  The  book  in  which  the  entries  were 
made  was  marked  on  the  outside  "Eegister  of  Transfers."  No  other 
mortgage  was  ever  made  by  the  company,  and  the  secretary  deposed  that 
no  one  had  ever  inquired  for  the  register  of  mortgages. 

The  company  being  in  liquidation  : — 

Held,  that  there  had  been  a  sufficient  registration  of  the  mortgage  in 
compliance  with  sect.  43,  and  that  the  mortgagees  were  entitled  to  enforce 
their  mortgage. 

Heldy  also,  that  debts  contracted  by  the  company  during  the  seven  years 
between  the  execution  and  the  registration  of  the  mortgage  were  not 
entitled  to  priority  over  the  mortgage  debt. 

Held  also,  that,  even  if  the  registration  was  ineffectual,  inasmuch  as  one 
of  the  original  mortgagees  was  not  a  director  of  the  company  the  mortgage 
was  not  invalidated,  and  that  it  remained  valid  in  the  hands  of  the  two 
directors  after  the  assignment  to  them  of  the  interest  of  the  third  mort- 
gagee. 

AdJOUENED  summons  raising  a  question  as  to  the  validity 
of  the  registration  of  a  mortgage  executed  by  the  company. 

The  company  was,  on  the  25th  of  March,  1874,  registered  under 
the  Comjpanies  ActSy  1862  and  1867,  as  a  company  limited  by  shares. 
On  the  6th  of  June,  1874,  the  company  executed  in  favour  of 
John  Butterworth,  David  Butterworth,  and  Bichard  Butierworth, 
who  were  then  carrying  on  business  in  partnership  as  cotton 
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spinners  and  manufacturers  under  the  firm  oiJolm  Butter  worth  ^TEAR^O^, J. 

Sons,  a  mortgage  of  the  company's  mills,  cottages,  engines,  ma-  1885 

chinery,  and  other  property,  to  secure  the  payment  of  the  sum  of      in  re 

£13,500  with  interest.    The  deed  contained  a  provision  for  the  jj^lls'^Cotton 

continuance  of  the  loan  for  the  term  of  seven  years  from  the  date  Spinning 

AND  Manu- 

of  the  deed.    At  the  time  of  the  execution  of  the  deed  John  factueing 

Butterworth  and  Richard  Butterworth  were  directors  of  the  com-   

pany.  David  Butterworth  never  was  either  a  director  or  an 
officer  of  the  company.  By  a  deed  dated  the  22nd  of  April,  1876, 
David  Butterworth  assigned  his  undivided  one-third  share  in  the 
principal  sum  of  £13,500  and  the  interest  thereon  to  John  Butter- 
worth and  Bichard  Butterworth,  their  executors,  administrators, 
and  assigns,  and  the  share  of  David  Butterworth  in  the  mortgaged 
property  was  also  assigned  by  him  to  John  Butterworth  and  Bichard 
Butterivorth,  their  executors,  administrators,  and  assigns.  John 
and  Bichard  Butterworth  afterwards  sub-mortgaged  their  security 
to  John  Hamer  to  secure  £6000  and  interest.  John  Butterworth 
died  on  the  13th  of  October,  1883,  and  an  action  was  afterwards 
brought  to  administer  his  estate.  On  the  2nd  of  August,  1884, 
an  order  was  made  by  Pearson,  J.,  to  continue  under  the  super- 
vision of  the  Court  the  voluntary  winding-up  which  the  company 
had  previously  resolved  on. 

The  mortgage  of  the  6th  of  June,  1874,  was  not  registered  as 
required  by  sect.  43  of  the  Companies  Act,  1862,  until  the  year 
1881.  In  that  year  the  term  of  seven  years  for  which  the  loan 
was  to  be  continued  expired,  and  the  mortgagees  then  arranged 
with  the  directors  of  the  company  for  an  extension  of  the  term 
for  another  seven  years.  At  a  meeting  of  the  board  held  at  this 
time  one  of  the  directors  drew  the  attention  of  his  co-directors 
to  the  fact  that  the  company  was  bound  to  keep  a  register  of 
mortgages,  and  in  consequence  of  this  the  secretary  of  the  com- 
pany on  the  following  day  made  certain  entries  in  the  register  of 
transfers  of  shares  which  was  kept  by  the  company.  This  book 
had  on  the  outside  of  it  printed  the  name  of  the  company  and 
the  words  "  Kegister  of  Transfers."  The  pages  of  the  book  were 
headed  "  Eegister  of  Transfers."  On  a  blank  page  near  the  end 
of  the  book  the  secretary  struck  through  the  word  "transfers" 
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PEAESON,J.  and  inserted  the  word  "  mortgages,"  and  made  tlie  following 
1885      entries : — 


In  re 
Undeebank 
Mills  Cotton 
SriNMi>ja 
AND  Manu- 
facturing 
Company. 


A  short  description  of  the 
property  mortgaged  by  the 
company. 

Amount  of 
mortgage  or 
charge  created 
by  the 
company. 

Names  of  the  mortgagees 
entitled  to  such  charges. 

1875 
June  6. 

Mill  buildings,  office,  shed, 
weft   and  new  ware- 
houses, size  house,  and 
stables,  coach-house, 
engine  and  boiler  houses, 
forty-five  cottages  and 
all  buildings   on  the 
premises. 

£12,000 

John  Butterworth,  David 
JButterworth,  Richard 
Butterivorth,  ]Dartners, 
trading  as  and  in  the 
name  of  Messrs.  John, 
Butterworth  &  Sons, 
Whitzvorth,  Rochdale. 

1875 
June  6. 

Twenty  cottages 

£1,500 

John  Butteriuorthf  David 
Butterworth,  Richard 
Butterivorth,  partners, 
trading  as  and  in  the 
name  of  Messrs.  John 
Butterivorth  &  SonSy 
WJiitworth,  Rochdale. 

In  the  fourth  column  the  address  of  each  of  the  mortgagees 
was  also  given. 

It  was  admitted  that  the  company  had  never  executed  any 
mortgage  of  their  property  but  the  mortgage  of  the  6th  of  June, 
1874.  John  Butterworth  and  Richard  Butterworth  were  both 
directors  of  the  company  in  1881  when  the  term  of  the  loan  was 
extended  and  the  above  entries  were  made. 

The  former  secretary  of  the  company  made  an  affidavit  in 
which  he  said  that,  at  the  time  when  he  made  the  entries,  he  had 
not  any  copy  of  the  mortgage  to  refer  to,  but  he  knew  that  the 
original  arrangement  between  the  mortgagees  and  the  company 
was  for  a  loan  of  £12,000,  to  be  secured  on  all  the  property  of  the 
company,  but  that  the  company  expressed  a  wish  to  reserve  twenty 
cottages  from  the  security,  so  as  to  have  them  available  for  security 
should  any  further  money  be  required,  to  which  the  mortgagees 
objected,  saying  that  they  would  prefer  to  increase  their  loan, 
and,  as  he  understood,  lend  the  additional  sum  of  £1500  on  the 
security  of  those  cottages.  He  said  that  he  was  not  aware,  and 
had  only  learnt  during  the  year  1885,  that  the  total  amount  of 
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£13,500  was  secured  as  an  entire  sum  on  the  whole  property  of  PEARSON,.!, 
the  company,  including  the  twenty  cottages,  and  he  made  the  1885 
entries  according  to  his  then  knowledge  of  the  facts  and  his 
recollection  of  the  original  arrangement.    He  said  that  the  error  j^J^lls^qotton 
in  the  entries  of  "  1875 "  for  "  1874 "  was  simply  a  clerical  Spinning 

AND  MaNU- 

mistake.    He  also  stated  that,  during  the  whole  time  that  he  was  facturing 
secretary  of  the  company,  no  inquiry  was  ever  made  by  either  a 
shareholder  or  a  creditor  for  the  register  of  mortgages. 

After  the  commencement  of  the  winding-up  the  liquidators 
carried  on  the  business  of  the  company.  They  refused  to  pay 
the  interest  which  became  due  on  the  mortgage,  on  the  ground 
that  the  mortgage  had  not  been  validly  registered  in  compliance 
with  sect.  43. 

The  receivers  who  had  been  appointed  in  the  action  to  ad- 
minister the  estate  of  John  Butterworth  took  out  a  summons  in 
the  winding-up,  asking  that  the  liquidators  might  be  ordered  to 
pay  them  a  moiety  of  the  half-year's  interest  which  became  due 
upon  the  mortgage  on  the  1st  of  May,  1885.  A  similar  summons 
was  taken  out  by  Bichard  Bufferivorth  as  to  the  other  moiety  of 
the  interest. 

Higgins,  Q.C.,  and  Hadley,  for  the  first  summons : — 

The  provisions  of  sect.  43  as  to  registration  have  been  in 
substance  complied  with.  It  is  not  necessary  that  the  register 
of  mortgages  should  be  kept  in  a  separate  book.  The  slight 
inaccuracies  in  the  entries  do  not  affect  the  validity  of  the  regis- 
tration :  Weihersheim  s  Case  (1).  The  directors  acted  with  perfect 
lona  fides.  The  question  of  validity  arises  only  as  between  the 
mortgagees  and  the  company ;  there  is  no  competition  with  other 
mortgagees  as  to  priority,  for  this  is  the  only  mortgage  ever 
executed  by  the  company.  The  rule  laid  down  in  Ex  parte  Valj)y 
and  Chaplin  (2),  that  an  officer  of  a  company,  who  has  not  taken 
care  to  have  a  mortgage  to  himself  by  the  company  registered, 
cannot  avail  himself  of  the  mortgage  when  the  company  is  being 
wound  up,  does  not  apply  to  a  mortgage  made  to  several  partners, 
some  only  of  whom  are  directors  of  the  company :  Smith's  Case  (3). 

(1)  Law  Rep.  8  Cli.  831.  (2)  Law  Rep.  7  Ch.  289. 

(3)  11  Ch.  D.  579. 
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PEARSON,J.  The  validity  of  the  sub-mortgage,  at  any  rate,  is  unaffected,  the 
1885       sub-mortgagee  not  being  an  officer  of  the  company :  In  re  Inter- 
,.g      national  Pulp  and  Paper  Company  (1).  In  the  case  of  a  mortgage 
MttLsCoTTON      ^  company  to  one  of  its  own  shareholders,  the  validity  of  the 
Spinning    mortgage  would  not  be  affected  by  its  non-registration,  the  share- 

AND  MaNU-  ^  „,  T  ^  707 

FACTUEiNG  holdor  not  being  an  omcer  oi  the  company :  In  re  U-eneral  boutli 
American  Company  (2).  Again,  the  validity  of  a  mortgage  to  a 
director  is  not  affected  by  its  non-registration,  unless  the  director 
knowingly  and  wilfully  omitted  to  have  it  registered.  The  omis- 
sion in  the  present  case  was  due  to  ignorance.  Ko  one  has  been 
injured  by  the  omission  to  register,  for  no  one  has  ever  inquired 
for  the  register  of  mortgages.  If  anyone  had  inquired  for  the 
company's  register  of  mortgages,  these  entries  would  have  been 
shewn  to  him.  If  the  mortgage  was  originally  valid  by  reason  of 
one  of  the  mortgagees  not  being  an  officer  of  the  company,  it 
could  not  be  subsequently  rendered  invalid  by  the  transfer  of  that 
mortgagee's  interest  in  the  mortgage  to  his  co-mortgagees. 

F.  B,  Palmer,  for  the  second  summons. 

Morshead,  for  the  sub-mortgagee. 

L.  Byland,  for  the  liquidators  of  the  company : — 

There  has  been  no  valid  registration  of  the  mortgage.  A  sepa- 
rate book  ought  to  be  kept  for  the  purpose,  and  there  should  be 
something  on  the  outside  of  the  book  to  indicate  that  it  is  a 
register  of  mortgages.  If  the  argument  against  me  is  right,  it 
would  be  sufficient  to  keep  the  register  on  loose  sheets  of  paper. 

Again,  if  the  form  of  registration  is  sufficient,  the  actual  entries 
are  so  incorrect  as  to  make  the  registration  worthless. 

Moreover,  it  is  not  sufficient  to  make  the  registration  seven 
years  after  the  date  of  the  mortgage.  In  that  interval  the  com- 
pany contracted  debts  to  a  large  amount.  Those  debts,  at  any 
rate,  are  entitled  to  priority  over  the  mortgage  debt.  Smith's 
Case  (3)  does  not  apply.  The  circumstances  of  that  case  were 
very  different  from  those  of  the  present  case. 

(I)  6  Ch.  D.  556.  (2)  2  Ch.  D.  337. 

(3)  11  Cli.  D.  579. 
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Peakson,  J.  (after  stating  the  facts,  continued) : —  PEARSON,J 
It  is  plain  to  me  that  the  secretary  of  the  company  made  the  ^^^^ 


entries  in  the  book  which  was  called  a  Kegister  of  Transfers  of  u^^^^^j^^^ 
Shares,  intending  thereby  to  comply  with  the  requirements  of  Mills  Cotton 
sect.  43,  and  this  was  done  the  day  after  the  agreement  was  come  and  Manu- 
to  for  extending  the  term  for  the  payment  of  the  mortgage  debt,  company'^ 
It  is  now  said  by  the  liquidators  that  this  book  was  not  a  register 
of  mortgages,  because  on  the  outside  of  the  book  there  was  not  a 
word  to  shew  that  it  was  a  register  of  mortgages.  On  the  outside 
of  the  book  there  was  printed  the  name  of  the  company,  and  the 
words  Kegister  of  Transfers."  To  my  mind  this  does  not  prevent 
the  book  from  being  a  register  of  mortgages.  It  is  not  suggested 
that  any  evasion  of  the  Act  was  intended,  or  that  there  was  any 
attempt  to  defraud.  I  think  I  should  be  going  not  only  beyond 
the  Act,  but  beyond  what  the  most  ordinary  common  sense  would 
suggest,  if  I  were  to  say  that  the  registration  could  not  be  valid 
unless  it  was  made  in  a  separate  volume,  although  it  was  a  sepa- 
rate register  of  mortgages  in  the  same  volume  with  the  register 
of  transfers  of  shares.  To  my  mind  the  Act  does  not  require  that 
the  registration  of  mortgages  shall  be  made  in  a  separate  volume. 
I  do  not  see  how  anyone  who  came  to  inquire  for  the  register  of 
mortgages  would  have  been  deceived,  because  the  book  either  had 
no  title  on  the  outside  or  had  a  wrong  title.  If  any  person  had 
wanted  to  seo  the  register  of  mortgages,  he  would  have  asked  for 
it,  and,  if  he  had  done  so,  the  page  containing  these  entries 
would  have  been  shewn  to  him.  If  there  had  been  evidence  that 
any  creditor  of  the  company  had  inquired  for  the  register  of  mort- 
gages, and  had  been  told  that  there  was  none,  I  should  have  re- 
garded the  case  very  differently.  Looking  at  the  matter  in  the 
strictest  possible  way,  I  think  there  has  been  a  sufficient  com- 
pliance with  sect.  43  as  to  the  form  of  the  registration. 

The  next  objection  is  that  the  entries  are  incorrect  in  fact. 
In  substance  I  think  they  are  correct.  They  state  (no  doubt 
erroneously)  that  there  were  two  mortgages  upon  the  two  parts 
of  the  property  of  the  company  (which  together  made  up  the 
whole  property)  for  two  sums  respectively  of  £12,000  and  £1500. 
In  fact  there  was  one  mortgage  of  theVhole  property  for  £13,500. 
I  think  I  should  be  going  too  far  if,  when  the  J,ruth  was  thus  in 
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PEAKSONjJ.  substance  told,  and  the  secretary  states  that  the  error  arose 
from  a  defect  in  his  memory,  I  were  to  hold  that  this  error  makes 
In  re      the  registration  void.    I  do  not  mean  to  say  that  if,  by  reason  of 

]\SLLrCoTTON  error,  a  question  as  to  priority  had  arisen  between  different 
AND  Manu  i^oi'tga-g^^s,  the  error  might  not  have  been  a  matter  of  great 
FACTURiNG   importauce.  But  I  am  dealing  with  a  case  in  which  there  is  only 

  '   one  mortgage,  and  under  the  circumstances  I  am  of  opinion  that 

there  has  been  a  good  registration  of  the  mortgage. 

It  is  said  that,  as  the  registration  was  not  made  till  the  year 
1881,  the  mortgage  can  only  date  as  from  that  time,  and  that  any 
debts  contracted  by  the  company  between  the  date  of  the  mortgage 
and  the  date  of  the  registration  are  entitled  to  priority  over  the 
mortgage  debt.  If  a  new  mortgage  had  been  given  in  1881  to  a 
stranger  it  must  be  admitted  that  it  would  have  had  priority 
over  any  then  existing  unsecured  debts  of  the  company.  And, 
looking  at  the  circumstances,  I  think  that  this  mortgage  is  as 
much  entitled  to  priority  as  it  would  have  been  if  it  had  been 
executed  the  day  before  the  entries  were  made  by  the  secretary 
in  the  company's  books.  An  agreement  was  then  come  to  to 
extend  the  term  of  the  loan,  and  the  mortgage  then  became  in 
substance  a  new  mortgage  of  that  date,  and  I  can  see  no  reason 
for  not  giving  it  the  same  priority  as  it  would  have  had  if  it  had 
been  in  fact  a  new  mortgage  then  executed.  In  my  opinion, 
therefore,  all  the  objections  which  have  been  taken  to  the 
validity  of  the  registration  fail. 

Another  ground  for  upholding  the  validity  of  the  mortgage 
would  be  this,  that  at  the  time  when  it  was  executed  David 
Butterworth  was  not  a  director  or  an  officer  of  the  company.  In 
Smith's  Case  (1)  it  was  held  by  the  Court  of  Appeal  that,  when  a 
mortgage  made  by  a  company  to  a  partnership  firm  was  not 
registered,  only  one  of  the  partners  being  a  director  of  the  com- 
pany, the  mortgage  was  valid  in  toto,  Jessel,  M.K.,  said  (2) : 
"  There  is  one  other  observation  which  I  should  like  to  make 
about  the  position  of  a  partnership.  It  was  very  much  pressed 
upon  us  that  a  man  could  not  by  taking  partners  rid  himself  of  a 
liability,  but  I  think  the  answer  to  that  is  very  simple.  In  the 
present  case  you  can  determine  in  what  character  the  act  was 
(1)  11  Ch.  D.  579,  (2)  11  Ch.  D.  591. 
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done.    Mr.  Taylor  Smith,  we  will  assume  for  this  purpose,  effected  PEAESON,J. 
the  loan,  or  rather  took  the  security  for  the  loan,  which  had  been  1885 
previously  made  on  behalf  of  his  firm.    His  action  as  agent  for 
the  firm,  or  as  managing  partner,  ceases  when  the  security  is  j^^llsCottS^ 
effected.    The  res^istration  is  the  duty  of  the  company,  the  Spinning 

.  «    1  1    1        n  Manu- 

neglect  to  register  is  by  an  officer  of  the  company,  and  therefore  factuking 
the  wrongful  omission  to  register,  which  is  what  involves  the 
personal  disqualification,  would  be  the  act  of  Mr.  Taylor  Smith  as 
an  officer  of  the  company.  You  can,  therefore,  see  that  it  was 
not  as  a  partner  of  his  firm,  but  as  a  managing  partner  or  director 
of  his  company,  that  he  was  guilty  of  the  omission."  In  the 
present  case  it  may  be  said  that  David  Butterworth  was  not  guilty 
of  any  omission ;  John  and  Bichard  Butterivorth  were  guilty  of  an 
omission,  but  only  in  their  character  of  directors  of  the  company, 
and  the  objection  arising  out  of  that  omission  applies  to  them 
alone.  I  am  glad  to  find  that  the  Court  of  Appeal  has  not 
carried  the'  doctrine  of  the  earlier  cases  on  this  subject  any 
further,  and  I  do  not  desire  to  extend  it  to  any  state  of  circum- 
stances which  is  not  covered  by  previous  decisions. 

Solicitors :  Carter  &  Church  ;  Badford  &  Franhland  ;  T.  Bussel 
Kent ;  Clarke,  Woodeoch,  &  Byland. 

W.  L.  C. 
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DEUITT  V.  SEAWAED. 

[1884    D.  928.] 

J?^  re  AI^^SWOKTH. 
AINSWOKTH  V.  SEAWAED. 

[1885    A.  217.] 

Settlement — Construction — TJltimate  Limitation  to  Next  of  Kin  of  Wife — Timer, 
for  ascertaining  Next  of  Kin  entitled. 

A  testator  by  liis  will  directed  that  the  shares  of  his  daughters  in  his 
residuary  estate  should  be  settled,  the  ultimate  limitation,  in  case  a 
daughter  should  not  leave  any  child  or  children  who  should  be  living  at 
the  decease  of  the  survivor  of  herself  and  her  husband,  being  in  trust  for 
the  person  or  persons  who  under  the  Statutes  of  Distribution  "  would  on 
her  decease  have  been  entitled  thereto  in  case  she  having  survived  her 
husband  and  had  then  died  possessed  thereof  and  intestate."  A  daughter 
having  died  without  issue,  leaving  her  husband  surviving : — \ 

Held,  that  her  next  of  kin  to  take  under  the  ultimate  limitation  were  tO' 
be  ascertained  at  the  time  of  her  own  death,  and  not  at  the  time  of  the  death 
of  her  husband. 

Chalmers  v.  North  (1)  disapproved. 

the  ultimate  limitations  contained  in  the  settlement, 
dated  the  28th  of  May,  1837,  made  on  the  marriage  of  My.  and 
JMrs.  Mayo,  and  in  the  events  which  happened,  John  Ainsworth 
(the  elder)  became,  upon  the  death  of  Mrs.  Mayo,  on  the  11th  of 
April,  1858,  entitled,  as  her  sole  next  of  kin  living  at  her  deaths 
to  the  capital  of  the  funds  which  were  vested  in  the  trustees  of  the 
settlement,  subject  to  the  life  estate  therein  of  Thomas  Mayo,  the 
husband.  Thomas  Mayo  died  on  the  23rd  of  April,  1884.  John 
Ainsworth  (the  elder)  died  in  1861,  having  by  his  will,  dated  the 
1st  of  June,  1858,  bequeathed  the  residue  of  his  personal  estate 
to  his  trustees,  upon  trust  for  conversion,  and  after  payment  of 
his  debts,  &c.,  to  stand  possessed  of  the  proceeds  upon  trust  to 
pay  an  annuity  to  his  wife  during  her  life,  and,  subject  to  the  trusts 
aforesaid,  the  trust  moneys  were  to  be  in  trust  for  all  such  one  or 
more  of  his  five  children,  John  Ainsworth,  James  Ainsworth,  Anne 
Humhy,  Elizabeth  Cusse,  and  Charlotte  Maton,  who  should  be  living 
at  his  decease,  and  the  issue  of  any  of  them  who  should  die  in  his 

(1)  28  Beav.  175. 


PEAKSON,J. 
1885 
Nov.  28. 


VOL.  XXXL]  CHANCEEY  DIVISION. 


235 


lifetime,  and  who  being  male  should  attain  twenty-one  years,  or  PEAKSON,J. 
being  female  should  attain  that  age  or  marry.    And  the  testator  1885 
directed  that  the  shares  of  each  of  his  said  daughters  should  be  dkuitt 
held  by  his  trustees,  upon  trust  to  pay  the  income  thereof  respec-  gj^^^^^j^p 
tively  to  such  daughters  during  their  lives,  and  after  the  de-  - — 
cease  of  such  daughters  the  trustees  should  pay  the  income  of  Ainswokth. 
their  respective  shares  to  their  respective  husbands  during  their  Ainswokth 
lives,  and  after  the  decease  of  each  of  them  his  said  daughters  Seawaed. 
and  her  said  husband,  then,  as  to  her  share  of  the  trust  estate,  in 
trust  for  her  children  as  therein  mentioned,  and,  in  case  such 
daughter  should  not  leave  any  child  or  children  who  should  be 
living  at  the  decease  of  the  survivor  of  such  daughter  and  her 
husband,  then  the  share  of  such  daughter  in  the  trust  estate 
should  be  "  in  trust  for  such  person  or  persons  who,  under  or  by 
virtue  of  the  statutes  made  for  the  distribution  of  estates  of  intes- 
tates, would  on  her  decease  have  been  entitled  thereto  in  case  she 
having  survived  her  husband  and  had  then  died  possessed  thereof 
and  intestate,  and  such  persons,  if  more  than  one,  to  take  in  the 
shares  and  proportions  in  which  the  same  would  be  divisible  by 
virtue  of  the  same  statutes."    All  the  testator's  five  children  sur- 
vived him.    His  widow  died  on  the  21st  of  March,  1879.  John 
Ainswortli  (the  son)  died  on  the  27th  of  October,  1864,  without 
issue.    The  testator's  daughter  Charlotte  Maton  died  on  the  14th 
of  September,  1871,  without  having  had  any  issue.    Hugh  Maton, 
her  husband,  died  on  the  22nd  of  April,  1885. 

The  action  of  Bruitt  v.  Seaivard  was  brought  by  James  Bruitt, 
the  surviving  trustee  of  the  settlement  of  the  28th  of  May,  1837, 
against  Stephen  Seaivard,  the  executor  of  JohnAinsworth  (the  elder), 
to  execute  the  trusts  of  the  settlement.  In  that  action  the  funds 
subject  to  the  trusts  of  the  settlement  were  transferred  into  Court. 

The  second  action  was  brought  to  execute  the  trusts  of  the  will 
of  John  Ainsworth  (the  elder)  in  relation  to  the  funds  to  which 
he  became  entitled  as  the  next  of  kin  of  Mrs.  Mayo, 

This  petition  was  presented  in  both  actions,  by  Mrs.  Eumhj 
and  Lydia  Lucy  Ainsworth  (who  claimed  by  assignment  from 
James  Ainsiuorth)  for  the  division  of  the  fund  in  Court. 

The  main  question  was,  at  what  time,  under  the  trusts  of  the  will 
of  John  Ainsworth  (the  elder),  the  next  of  kin  of  Mrs.  Maton  (who 
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PEARSONjJ.  were  to  take  under  the  ultimate  limitation  of  her  share)  were  to  be 

1885      ascertained — at  her  own  death,  or  at  the  death  of  her  husband. 

Dkuitt  time  of  Mrs.  Maton's  death  her  statutory  next  of  kin 

^  ^'  A^  ere  her  mother,  her  brother  James  Ainsworth,  and  her  sisters, 
Seawaed.  '  '  ' 

  ^Jts.  Humby  and  Mrs.  Cusse. 

j^iNswoRTH.      At  the  time  of  Hugh  Maton's  death  the  statutory  next  of  kin  of 
AiNswoETH  T^lrs.  Maton  were  James  Ainsivorthf  Mrs.  Himhy,  and  Mrs.  Cusse, 
.Seawaed.       Mrs.  Humhy  was  the  legal  personal  representative  of  her 
mother. 

Vernon  B.  Smithy  for  the  Petitioners. 

BowdeUj  for  the  next  of  kin  of  Mrs.  Maton  living  at  the  death 
of  her  husband  : — 

The  words  "  had  then  died  "  in  the  ultimate  trust  shew  that 
the  death  of  the  husband  is  the  period  contemplated,  and  that 
the  next  of  kin  are  to  be  ascertained  at  that  time  :  Chalmers  v. 
North  (1) ;  Finder  v.  Finder  (2).  The  testator  may  have  wished 
to  exclude  any  question  of  representation. 

[Pearson,  J. : — The  word  "  and  "  must  be  struck  out  from 
"  and  had  then  died."] 

Speed,  Q.C. ;  Oswald  ;  Bramwell  Davis ;  John  Mercer  ;  and  M.  J. 
Fruiti,  for  other  parties. 


Pearson,  J. : — 

I  do  not  mean  to  say  that  Chalmers  v.  North  was  not  rightly 
decided  ;  the  words  of  the  will  there  were  different  from  those  of 
the  present  will.  But  I  cannot  agree  with  the  reasoning  of  Lord 
Bomilly,  M.R.  The  real  object  of  these  limitations  is  to  exclude 
the  husband.  The  question  is  whether  it  was  also  intended  to 
postpone  the  period  for  ascertaining  the  wife's  next  of  kin  until 
his  death.  The  clause  says  "  in  trust  for  such  person  or  persons 
who  . . .  would  on  her  decease  have  been  entitled  thereto."  It  is 
plain  that  that  must  mean  "  at  the  very  moment  of  her  decease." 
And  it  seems  to  me  that  the  word  "  then  "  which  follows  must 
also  mean  the  time  when  she  did  actually  die.  I  think  the  clause 
(1)  28  Beav.  175.  (2)  28  Beav.  44. 
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ought  to  be  read,  "if  at  the  moment  when  she  did  actually  die  PEARSON,  J. 
she  had  survived  her  husband  and  had  then  died  possessed  thereof  1885 
intestate."    I  am  of  opinion,  therefore,  that  the  wife's  share  goes  druitt 

to  her  next  of  kin  living  at  her  own  death.  Seaward 

Solicitors :  Lovell,  Son,  &  Fitfield ;  Taylor,  Eoare,  &  Co. ;  ^J^""^^^^ 

Clarice,  Rawlins,  &  Co. ;  Hancock  &  Co.  Ainsworth 

^'  ^'  ^-  Seaward. 


HUTCHINSON  v,  NOKWOOD. 
[1878   H.  14.] 

Infant — Next  Friend — Testamentary  Guardian. 

A  father  authorized  a  stranger  to  act  as  next  friend  to  his  infant  children  : 
he  died,  having  by  will  appointed  his  wife,  their  mother,  guardian  of  his 
children : — 

Held,  that  the  mother  had  the  right  to  remove  the  next  friend  and  be 
substituted  in  his  place. 

This  was  an  action  for  the  administration  of  the  estate  of  J ohn 
Hutcliinson,  a  testator,  who  died  in  March,  1865.  The  testator 
devised  his  real  estate  to  the  three  Defendants,  his  executors,  on 
trust  for  his  eldest  son,  John  Hutchinson,  for  life,  with  remainder 
to  the  first  and  other  sons  of  John  Hutchinson,  the  son,  in  tail 
male,  with  remainder  to  the  first  and  other  sons  of  John  Hutchin- 
son, the  son,  in  tail,  with  remainder  to  the  daughters  of  John 
Hutchinson,  the  son,  as  tenants  in  common  in  tail  with  cross- 
remainders. 

The  Plaintiffs  were  the  five  infant  daughters,  the  only  children 
of  John  Hutchinson,  the  son,  living,  suing  by  John  Faddick  King, 
their  next  friend.  The  writ  was  issued  on  the  9th  of  January,  1878. 
The  next  friend  was  a  clerk  of  the  solicitors  of  John  Hutchinson, 
the  younger,  and  had  undertaken  the  office  at  his  request.  John 
Hutchinson,  the  son,  died  on  the  3rd  of  May,  1885,  having  made  a 
will  by  which  he  appointed  his  wife,  Teresa  Mary  Hutchinson,  sole 
guardian  of  his  children.  This  was  a  summons  on  the  part  of  the 
Plaintiffs  by  Teresa  Mary  Hutchinson,  their  mother,  their  next 
friend,  for  the  purpose  of  the  application  that  John  Faddick  King, 


rEARSON,J. 

1885 
Dec.  4. 


Hutchinson 

V. 

Norwood. 


238  OHANCEBY  DIVISION.  [VOL.  XXXI. 

PEARSON,J.  the  next  friend,  might  be  removed,  and  Teresa  Mary  Hutchinson 
1885       approved  as  next  friend  in  lieu  of  him. 

Cozens-Hardy,  Q.C.,  and  Stallard,  for  the  summons : — 
The  testamentary  guardian  is  in  the  same  position  as  the  father 
was  himself  during  his  lifetime  as  regards  the  children ;  she  has 
therefore  a  right  to  be  substituted  for  the  present  next  friend ; 
though  he  acted  properly  originally  in  taking  upon  himself  the 
office,  and  has  conducted  the  proceedings  properly  in  the  interest 
of  the  children:  Woo1/y.  Pemherton  (1).  There  is  no  objection 
to  his  being  allowed  all  his  costs,  including  the  costs  of  this 
application. 

CooJcson,  Q.C.,  and  Grosvenor  Woods,  for  the  next  friend : — 

It  was  competent  to  the  father  to  choose  who  should  be  next 
friend.  The  Court  after  his  death  will  respect  the  wish  of  the 
father  in  this  respect.  In  Wool/  v.  Pemherton  the  next  friend 
had  improperly  brought  the  action  in  the  first  instance  behind 
the  back  of  the  father.  There  is  no  reason  because  the  next 
friend  is  a  solicitor's  clerk  to  displace  him :  Lloyd  v.  Davies  (2). 


Peaeson,  J. : — 

I  am  sorry  that  such  an  application  as  this  should  have  to  be 
made.  The  father  of  the  Plaintiffs  allowed  an  action  to  be  insti- 
tuted by  King  in  order  to  administer  a  very  large  estate,  of  which 
he  was  tenant  for  life,  but  in  which  he  had  disposed  of  all  his 
life-interest,  and  to  which  estate  his  children  were  contingently 
entitled. 

Not  a  word  is  said  as  to  the  action  being  improper,  or  as  to  the 
next  friend  not  having  done  his  duty.  The  father  died,  having 
appointed  his  wife,  as  he  had  a  right  to  do,  testamentary  guardian. 
The  wife  thereupon  stood  in  the  place  of  her  husband  with  regard 
to  the  proper  course  for  her  to  take  as  guardian.  She  says,  and 
says  not  unreasonably,  that  although  her  husband  was  unwilling 
or  unable,  she  is  both  willing  and  able  to  undertake  that  office, 
and  she  asks  King  to  retire  from  that  office  and  allow  her  to  be 
substituted.  What  Sir  George  Jessel  says  in  the  case  of  Wool/ 
(1)  6  Ch.  D.  19.  (2)  10  Jur.  (N.S.)  1041. 
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V.  Pemberton  (1)  as  to  the  next  friend  is  applicable  to  King  in  PEARSON,  J. 
this  case.   I  notice  that  he  does  not  put  the  case  upon  any  im-  1885 
propriety  in  the  next  friend  acting  as  such,  but  upon  the  father's  Hutchinson 
right.   I  think  a  testamentary  guardian  is  in  exactly  the  same  j^^j^^J^q^jj 

position.    A  new  state  of  things  has  arisen.    She  asks  to  be   

appointed  to  be  next  friend :  I  think  she  ought  to  be.  King 
having  properly  conducted  himself,  all  his  costs  must  be  allowed. 
The  same  order  will  be  made  as  in  Woolf  v.  Pemherfon.  King's 
costs  will  include  the  costs  of  this  application,  though  I  have 
some  doubt  whether  I  ought  to  give  them. 

Solicitors :  W.  S.  James  ;  G.  S.  &  H.  Brandon. 

D.  P. 


In  re  YOUJSTGS. 
DOGGETT  V,  EEVETT. 

[1885    Y.  135.] 
Practice — Non-payment  of  Costs — Stay  of  Proceedings. 

Where  a  party  prosecuting  proceedings  is  in  contempt  for  not  paying 
costs,  the  proceedings  will  be  stayed. 

This  was  an  action  by  Mrs.  Boggett  against  Benjamin  K.  Bevett 
for  the  administration  of  the  personal  estate  of  Sarah  Youngs, 
deceased.  On  the  6th  of  August,  1885,  an  order  was  made  in  this 
action  and  in  an  action  of  Vollum  v.  Bevett  (2)  dismissing  an 
appeal  by  the  Plaintiff,  Mrs.  Daggett,  with  costs.  The  costs  of  the 
Defendant  were  certified  by  the  Taxing  Master  at  £40  lis.  lOcl 
They  had  not  been  paid.  This  was  a  summons  for  a  stay  of  all 
further  proceedings  in  the  cause  as  against  the  Defendant  until 
the  sum  of  £40  lis.  lOd.,  the  amount  of  taxed  costs  payable 
under  the  order  of  the  6th  of  August,  1885,  should  have  been 
paid. 

Everitt,  Q.C.,  and  Herbert  Foss,  for  the  summons  : — 
The  old  practice  of  the  Court  of  Chancery  was  that  when  a 
party  was  in  contempt  in  not  having  paid  costs  ordered  to  be 
(1)  6  Ch.  D.  19.  (2)  30  Ch.  D.  421. 


PEARSON.J. 
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PEAESON,J.  paid,  any  proceedings  that  the  party  in  contempt  was  prosecuting 
1885       should  be  stayed  :  Wilson  v.  Bates  (1)  ;  Bradbury  v.  Shawe  (2)  ; 
In  re      White  V.  Bromige  (3) ;  Beton  on  Decrees  (4).    In  the  absence  of 
YoLNGs.     ^  special  rule  the  old  practice  continues :  Order  Lxxii.,  rule  2. 

DOGGETT 
V. 

'  Kevett.        [Peaeson,  J.,  referred  to  Beeve  v.  Eodson  (5).] 
Bradford,  for  the  Plaintiff : — 

The  practice  in  the  Common  Law  and  Chancery  Divisions  is 
founded  on  the  same  principle.  In  neither  Division  will  a  party 
be  prevented  from  prosecuting  proceedings  simply  because  he  has 
not  paid  costs :  Morton  v.  Palmer  (6). 

Peaeson,  J. :— ' 

Mr.  Bradford's  argument  is  founded  on  a  fallacy.  I  think  it 
would  surprise  the  Judges  of  the  Queen's  Bench  Division  to  be 
told  that  any  rule  laid  down  in  respect  of  the  costs  of  a  new  trial 
was  to  bind  the  Judges  in  the  Chancery  Division,  as  much  as  it 
would  surprise  me  if  I  were  told  that  my  judgment  was  to  bind 
the  Judges  in  the  Queen's  Bench  on  an  application  for  a  new 
trial.  On  an  application  for  a  new  trial  the  Court  imposes 
what  terms  it  likes.  And  so  I  understand  Mr.  Justice  Mathew. 
In  the  case  cited  by  Mr.  Bradford  he  says  this  (7) :  "  There 
is  a  question  to  be  considered  here,  viz.,  whether  the  Court  of 
Appeal  could  have  contemplated  such  a  condition  when  they 
made  the  order.  There  is  no  such  condition  imposed  in  terms 
by  the  order,  and  I  think  that  it  was  made  with  reference  to 
the  procedure  of  the  Common  Law  Courts.  I  think  the  Master 
had  no  right  to  interpolate  a  condition  which  the  Judges  of  the 
Court  of  Appeal  did  not  impose."  All  that  Mr.  Justice  Mathew 
says  is,  that  the  Court  of  Appeal,  when  it  granted  a  new  trial, 
might  have  imposed  a  condition ;  but  it  did  not,  and  it  was  not 
there  the  duty  of  the  Master  to  add  a  condition  which  the  Court 
of  Appeal  had  not  imposed. 

This  is  simply  a  question  as  to  the  old  practice,  which  has 

(1)  3  My.  &  Or.  197.  (4)  4tli  Ed.  p.  1539. 

(2)  14  Jur.  1042.  (5)  10  Hare,  App.  xli. 

(3)  26  W.  E.  312.  (6)  9  Q.  B.  J).  89. 

(7)  9  Q.  B.  D.  91. 


VOL.  XXXI.]  CHANCEKY  DIVISION. 


241 


not  been  shewn  to  be  altered  in  any  way  by  any  new  statute  or  pearson,J. 
order.  1885 
If  counsel  for  the  Plaintiff  will  now  tell  me  that  within  a  znre 

reasonable  time  the  £40  lis.  lOcl  will  be  paid,  I  will  stay  the  ^oun^s. 

,  .  DOGGETT 

order  till  that  time.  v. 

The  application  may  stand  over  for  a  fortnight,  the  Plaintiff  to  i^^a^t. 
take  no  step  in  the  action  in  the  meanwhile. 

Solicitors :  Boyle  &  Co. ;  W,  E.  Boherts, 


D.  P. 


OTTO  V,  STEEL.  rEAKSON,J. 

[1884   0.    145.]  1885 

Patent — Prior  PuUication — Foreign  Treatise — PuUic  Library — British 

-Dec.  1,  II. 

Museum,   

A  French  treatise  was  placed  in  the  British  Museum  library  in  1863. 
The  museum  catalogue  is  kept  with  reference  to  authors'  names;  books 
are  arranged  according  to  subject  matter ;  readers  can  under  guidance 
search  for  books  on  particular  subjects : — 

Held,  there  was  no  prior  publication  in  England  of  matter  contained  in 
the  treatise,  so  as  to  avoid  a  patent  taken  out  in  1876. 

This  was  an  action  to  restrain  the  infringement  of  a  patent 
granted  in  the  year  1876  for  improvements  in  gas  motor  engines. 
The  defence  of  want  of  novelty  was  set  up.  One  of  the  particulars 
of  objections  delivered  by  the  Defendant  to  the  validity  of  the 
patent  was  "  Nouvelles  Becherches  sur  les  conditions  j^ratiques  de  plus 
grande  utilization  de  la  eJialeur,  et  en  general  de  la  force  motive,  far 
Alpli.  Beau  de  Bochas.  Published  in  1862,  pages  28  to  35."  That 
treatise  was  published  in  Paris.  One  copy  only  was  proved  to 
have  been  in  England  prior  to  1876.  It  was  bought  for  the 
British  Museum  in  the  year  1863.  It  was  catalogued  in  1864; 
it  was  then  assigned  to  its  proper  place  in  the  library  among 
books  considered  to  relate  to  the  same  subject,  where  it  has  been 
kept  ever  since. 

Except  so  far  as  is  stated  below,  readers  have  no  access  to  any 
part  of  the  library  of  the  British  Museum  beyond  the  reading- 
room.  They  have  access  to  the  general  catalogue  and  to  books 
of  reference  kept  in  the  reading-room. 
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PEARSON,J.  In  the  general  catalogue  of  the  British  Museum  the  printed 
1885  books  are  referred  to  under  the  names  of  their  authors.  Accord- 
ingly  the  treatise  in  question  was  entered  in  the  catalogue  under 
the  name  Beau  de  Bochas,  and  in  no  other  place.  The  book  was 
—  catalogued  also  under  the  name  of  the  author,  and  in  no  other 
way,  in  Lorenz  "  Catalogue  Generale  de  la  Lihraire  Frangaise" 
published  in  1867.  There  was  evidence  that  Lorenz'  catalogue 
was  much  used  in  the  trade,  that  a  copy  was  among  the  books  of 
reference  in  the  reading-room  of  the  British  Museum,  to  which 
readers  have  direct  access,  and  that  other  copies  were  in  other 
public  libraries. 

Frederick  Justin,  a  French  bookseller  of  Soho  Square,  gave 
evidence  that  in  the  early  part  of  1863  he  purchased  a  number 
of  copies  of  Beinhard's  annual  trade  catalogue  of  books  published 
in  Paris  during  the  year  1862.  The  treatise  which  it  was  sought 
to  put  in  was  referred  to  in  that  catalogue  under  the  title 
"Physique,''  as  well  as  under  the  author's  name.  The  witness 
believed  he  took  one  hundred  copies  ;  he  was  certain  he  did  not 
take  less  than  twenty-five.  He  said  they  were  used  to  circulate 
among  libraries  and  other  customers ;  most  of  them  were  given 
•  away,  some  were  sold.  He  produced  a  copy  that  had  been  re- 
tained for  his  own  use. 

George  Bullen,  keeper  of  the  printed  books  in  the  British 
Museum,  formerly  superintendent  of  the  reading-room,  gave  evi- 
dence that  it  is  the  duty  of  the  superintendent  to  assist  readers 
in  obtaining  works  to  consult  on  any  particular  subject;  if  in- 
formation is  required  by  a  reader  as  to  what  books  there  are  m 
the  library  on  a  particular  subject,  and  he  cannot  from  personal 
knowledge  give  the  required  information,  it  is  customary  to  send 
an  assistant  in  charge  of  the  reader  to  the  press  and  shelves 
where  it  is  supposed  books  on  that  subject  are  likely  to  be,  and 
let  the  reader  see  for  himself  what  books  there  are,  and  that  the 
books  are  arranged  in  the  different  parts  of  the  library  according 
to  their  subject. 

Aston,  Q.O.  (Sir  B.  E.  Webster,  A.G.,  Hemming,  Q.C.,  Bavey,  Q.C., 
and  W.  N.  Lawson,  with  him),  for  the  Plaintiff: — 

The  contents  of  the  treatise  of  Beau  de  Bochas  had  in  no  way, 
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till  it  was  discovered  for  the  purpose  of  these  proceedings,  been  PEARSON, J. 
published  in  England.    No  one  in  England  has  been  shewn  to  i885 
have  read  any  part  of  it ;  no  one  acquainted  with  the  subject  has  q^^q 
been  shewn  to  have  known  the  name  of  the  author.    The  only  ^- 

oTEEIi. 

copy  in  England  was  in  a  library  of  general  character,  of  immense   

extent,  in  a  part  of  the  library  not  accessible  to  readers ;  it  was 
not  as  if  it  had  been  in  the  Patent  Library,  or  other  technical 
library,  where  an  inventor  would  naturally  go  for  information. 
The  book  was  not  catalogued  in  such  manner  that  a  person  seek- 
ing information  on  the  subject  would  be  likely  to  find  it.  Nor 
was  there  any  other  mode  by  which  he  would  be  likely  to  dis- 
cover it :  Plimpton  v.  Malcolmson  (1) ;  United  TelepJione  Company 
Y.  Harrison,  Cox-  Walker,  &  Co.  (2). 

Moulton,  Q.C.  (/.  C.  Graham,  with  him),  for  the  Defendant : — 

The  evidence  shews  that  Beau  de  Bochas  must  have  been  an 
author  of  repute  in  England  ;  his  book  was  known  to  the  autho- 
rities of  the  British  Museum,  and  when  put  on  the  shelves  of  that 
library  was  in  the  place  of  all  others  most  accessible  to  the  public  ; 
it  thereupon  became  part  of  the  common  stock  of  knowledge  of 
Englishmen :  Lang  v.  Gisborne  (3). 

Sir  B.  E.  Webster,  in  reply. 


Peaeson,  J. : — 

I  feel  myself  unable  to  accept  this  book.  The  question  is 
whether  or  not  this  book  has  been  published  in  this  country  in 
such  a  way  as  to  become  part  of  the  public  stock  of  knowledge  in 
this  country.  It  is  not,  to  my  mind,  necessary  for  that  purpose  to 
shew  that  it  has  been  read  by  a  great  many  people,  or  that  any 
person  in  particular  has  got  from  it  the  exact  information  which 
it  is  said  would  have  enabled  Dr.  Otto  in  this  case  to  have  made 
his  engine.  But  to  my  mind  it  must  be  published  in  such  a  way 
as  that  there  may  be  a  reasonal^le  probability  that  any  person, 
and  amongst  such  persons  Dr.  Otto,  might  have  obtained  that 
knowledge  from  it. 

(1)  3  Ch.  D.  531.  (2)  21  Ch.  D.  720. 

,  (3)  31  B^av.  133. 
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PEAKSON,J.     Now,  the  only  evidence  that  I  have  in  this  case  of  this  book  is 
1885      this :  There  is  one  copy  proved  to  be  in  this  country  in  the 
British  Museum.    There  is  no  evidence  before  me  that  any  other 
Steel      ^^P^  work  has  been  imported  into  this  country.    In  the 

  British  Museum  it  is  not  in  the  reading-room  ;  it  is  in  the  inner 

room  of  the  British  Museum,  and  can  only  be  obtained  by  one 
of  two  means,  either  by  some  person  knowing  of  the  book  and 
writing  the  name  of  the  book,  on  a  piece  of  paper,  and  requesting 
that  the  book  may  be  furnished  to  him ;  or,  according  to  the  evi- 
dence that  we  have  had  to-day,  if  a  reader,  wanting  to  find  some- 
thing on  a  particular  subject,  goes  to  the  superintendent,  asks 
what  books  there  are  that  he  had  better  read,  the  superintendent, 
if  not  able  to  give  him  the  information,  will  direct  one  of  his 
assistants  to  take  him  to  that  section  of  the  library  where  such 
books  are  likely  to  be  found,  and  will  desire  him  to  let  the  reader 
look  over  the  titles  of  those  books,  and  select  what  book  he  pleases 
out  of  that  section  of  the  library.  With  regard  to  this  particular 
book,  the  further  evidence  given  was  this  :  It  was  catalogued  in 
the  British  Museum  under  the  name  of  the  author,  and  under  the 
name  of  the  author  only.  It  was  catalogued  in  one  French 
catalogue,  Lorenz,  under  the  name  of  the  author  only.  It  is 
catalogued  in  the  French  catalogue  which  was  produced  to  me 
this  morning,  M.  Beinhard's,  not  only  under  the  name  of  the 
author,  but  in  a  catalogue  at  the  end  of  subjects,  under  the  title 
of  "  Physique.''  With  regard  to  the  first  catalogue  it  would  tell 
any  person  who  was  not  acquainted  with  M.  Beau  de  Bochas 
nothing  but  that  M.  Beau  de  Boehas  had  written  this  particular 
book,  and  if  he  were  in  search  of  a  book  upon  this  subject  he 
would  not  be  enabled  to  find  it  by  means  of  the  catalogue  in  any 
other  way  than  by  reading  through  the  catalogue  until  he  came 
to  the  name  of  M.  Beau  de  Bochas,  when  he  would  find  that 
M.  Beau  de  Bochas  had  written  this  book,  the  title  of  which  is  in 
Lorenz^  catalogue.  This  is  the  only  way  in  which  it  would  convey 
any  information  to  him.  With  regard  to  the  second  catalogue, 
Mr.  Justin,  who  is  now  either  the  only  person  in  the  well-known 
firm  in  Soho  Square  or  a  partner  in  that  firm,  says  he  took  in  that 
work ;  that  in  the  year  1863  he  received  this  particular  volume, 
which  contains  a  catalogue  of  books  published  in  1862,  and  that 
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lie  certainly  must  liave  taken  twenty-five  copies,  and  thinks  it  peakS0N,J. 
probable  that  he  took  100  copies.    Keeping  one  or  more  copies  is85 
for  himself — one  certainly — he  says  he  disposed  of  the  others  by 
presenting  them  to  libraries  and  to  customers  of  his  own  in  order  ^- 

that  he  might  obtain  thereby  a  larger  sale  for  books ;  in  the  hope,   

I  presume,  that  some  of  the  books  mentioned  in  that  work  so 
circulated  by  him  would  be  ordered  through  himself.  Curiously 
enough  he  does  not  go  on  to  say  that  Beau  de  Bochas'  book  was 
ordered  by  a  single  library  or  customer.  I  think,  therefore,  the 
evidence  is  not  carried  much  further  than  it  was  by  Lorenz^  cata- 
logue so  far  as  regards  knowledge  of  the  work  in  this  country, 
and  certainly  it  is  a  curious  thing  to  find  that  a  book  which  is 
said  to  contain  an  anticipation  of  a  remarkable  part  of  Dr.  Otto^s 
patent,  is  at  all  events  so  unknown  in  this  country  that  it  cannot 
be  proved  before  me  that  a  single  copy  has  ever  entered  this 
country  except  the  one  single  copy  which  is  at  the  present 
moment  on  the  shelves  of  the  British  Museum. 

Now,  with  regard  to  that  fact,  I  confess  there  is  this  difiiculty. 
In  Plimjoton  v.  Malcolmson  (1)  Sir  George  Jessel,  in  commenting 
upon  Heurteloup's  Patent  (2),  says  this  in  reference  to  a  book 
relied  on  in  Heurteloup's  Patent  as  an  anticipation  (3)  :  "  I  have 
no  doubt  that  that  book  was  in  the  British  Museum  catalogues. 
Of  course  I  cannot  say  it  was" — in  this  case  it  is  proved  that  it 
was — "  We  know  that,  after  two  years,  it  would  have  been  in  the 
catalogue,  and  in  fact  long  before ;  and  there  was  nothing  to  shew 
that  it  was  not  read  or  used ;  and  in  the  absence  of  evidence 
to  the  contrary,  the  presumption  was  the  other  way."  By  which 
I  understand  Sir  George  Jessel  to  have  said  that  if  there  be  a  book 
in  the  British  Museum,  the  presumption  is  that  it  has  been  read. 
I  find  it  very  difficult  indeed  to  go  along  with  Sir  George  Jessel  in 
that  presumption.  I  do  not  know  the  authority  for  it.  He  gives 
no  authority  for  it.  And  the  point  was  hot  raised  by  Plimpton 
V.  Malcolmson,  where  there  was  no  copy  in  the  British  Museum, 
and  no  copy  sufficiently  published  elsewhere. 

If  I  am  to  accept  Mr.  Moulton's  argument,  I  must  come  to  this 
conclusion,  that  it  is  only  necessary  to  prove  that  a  book  is  in  the 

(1)  3  Ch.  D.  531.  (2)  1  Webs.  Pat.  Cas.  553. 

(3)  3  Ch.  D.  500. 
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:^EAIlSON,J.  British  Museum,  and  I  am  then  to  hold  that  that  book  has  been 
1885      published  in  this  country  for  the  purpose  of  an  action  like  this, 
and  that  whatever  is  contained  in  that  book  has  become  part  of 
Steel  common  stock  of  knowledge  in  this  country.    As  the  autho- 

  rities  stand  which  have  been  cited  before  me,  and  the  counsel 

before  me  are  well  aware  of  them,  there  is  no  decision,  to  my 
mind,  that  lays  down  such  a  proposition  as  that,  and  I  cannot 
help  thinking  that  I  should  be  doing  injustice  probably  to  many 
persons  if  I  were  to  say  that  inventions  honestly  made  by  them 
were  to  be  held  to  be  bad  because  they  might  have  been  antici- 
pated by  something  to  be  found  in  a  book  in  the  library,  for 
which  nobody  had  ever  called,  and  nobody  had  ever  read  in  this 
country. 

I  cannot  go  as  far  as  that,  and  therefore,  there  being  not  only 
no  evidence  before  me  that  any  other  copy  of  this  book  has  ever 
reached  England,  but,  to  my  mind,  evidence  rather  to  shew  that 
no  other  copy  ever  has  been  known  or  seen  in  this  country,  I 
must  hold  that  the  simple  fact  that  it  is  to  be  found  in  the  inner 
library  of  the  British  Museum  is  not  sufficient  publication  for  me 
to  hold  that  whatever  is  found  in  that  work  has  become  part  of 
the  public  stock  of  common  knowledge. 

Solicitors  :  Faithful!  &  Owen  ;  Pitman  &  Sons,  agents  for  MarJi- 
land  &  Davy,  Leeds. 

D.  P. 
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In  re  KOBINSON.  peakson,j. 
PICKAKD  V.  WHEATEE.  isss 


[1885    R.  2187.] 

Utiles  of  Supreme  Court,  1883,  Order  ll,  r.  1 ;  Order  lv.,  r.  3 — Originating 
Summons — Approval  of  Sale  hy  Court — Order  for  Sale  of  Real  Estate — 
Infant. 

Under  r.  3  (/)  of  Order  lv.  the  Court  can  only  approve  of  a  sale  which 
the  executors  or  trustees  of  the  will  or  deed  to  which  the  originating  sum- 
mons relates  could  have  made  themselves. 

Under  r.  1  of  Order  li.  the  Court  has  power  to  order  a  sale  of  real  estate 
only  when  it  is  necessary  or  expedient  for  the  purposes  of  the  action  before 
it  that  the  property  should  be  sold. 

No  new  power  to  order  a  sale  is  conferred. 

OeIGINATING  summons  asking  for  an  order  approving 
of  the  sale  of  certain  freehold  hereditaments  forming  part  of  the 
estate  of  Israel  Bohinson,  who  died  on  the  15th  of  January,  1859, 
upon  the  terms  of  an  agreement  dated  the  20th  of  J anuary,  1885, 
and  made  between  William  PicJcard,  one  of  the  Plaintiffs,  and 
Bichard  Elsworth,  one  of  the  Defendants. 

William  Piclcard  was  the  executor  of  the  will  of  Israel  Bohin- 
son.  Under  the  will  seven  persons  were  now  entitled  in  posses- 
sion to  the  hereditaments  comprised  in  the  agreement  for  sale,  as 
tenants  in  common  in  fee.  Six  of  these  persons  were  of  age,  and 
the  seventh,  BalpJi  Wheater,  was  an  infant.  Five  of  the  adults 
and  a  mortgagee  of  the  sixth  were  co-Plaintiffs  with  the  exe- 
cutor ;  the  sixth  adult  and  the  infant  were  co-Defendants  with 
Elsworth.  The  property  consisted  of  houses  which  could  not  be 
divided  among  the  persons  entitled. 

The  summons  also  asked  the  Court  to  determine  (without  ad- 
ministration) whether  the  legal  estate  in  the  property  was  vested 
in  William  Piclcard,  or  in  the  persons  who  would  be  entitled 
to  the  proceeds  of  sale  ;  whether  the  infant's  share  of  the  proceeds 
of  sale  should  be  paid  into  Court,  or  invested  in  the  joint  names 
of  the  executor  and  the  purchaser  or  otherwise ;  and  that,  if  the 
legal  estate  in  the  property  was  in  the  persons  entitled  to  the 
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PEAES0N,J.  proceeds  of  sale,  tlie  executor  might  be  appointed  to  convey  the 
1885      infant's  share  to  the  purchaser. 

In  re 

EoBiNsoN.      Q,  E.  S,  Fryer,  for  the  summons  : — 

PiCKARD  nil!  •  n   •        i  i  • 

V.  All  the  adult  persons  who  are  interested  m  the  property  desire 

Wheateb.  ^^^^  ^^Yq  should  be  carried  out,  and  it  will  be  beneficial  to  the 
infant.  The  property  cannot  be  divided ;  it  is  in  a  bad  state  of 
repair,  and  there  is  no  fund,  except  the  rents,  available  to  pay  for 
the  repairs.  The  Court  has  power  to  approve  the  sale  under 
rule  3  (/)  of  Order  lv.,  which  rule  authorizes  the  taking  out  of 
an  originating  summons. 

At  any  rate,  the  Court  can  order  the  property  to  be  sold  under 
rule  1  of  Order  Li.  (1)  :  Miles  v.  Jarvis  (before  Mr.  Justice  Kay, 
21st  Nov.  1883).  An  originating  summons  is  a  "  cause "  or  a 
"  matter,"  and  it  has  been  held  by  the  Court  of  Appeal  to  be  an 
"  action  " :  In  re  Fawsitf  (2). 

Kule  1  of  Order  li.  differs  from  sect.  55  of  the  Act  15  &  16 
Vict.  c.  86,  in  that  there  the  power  to  sell  was  given  only  "  for 
the  purposes  of  such  suit."  The  omission  of  those  words  from 
rule  1  shews  that  the  power  is  now  more  extensive. 


Peakson,  J. : — 

The  result  of  your  argument  would  be  that  actions  for  partition 
would  be  superseded.  Any  one  might  obtain  an  order  for  sale, 
although  sect.  4  of  the  Partition  Act,  1868,  says  that  an  order  for 
sale  can  be  made  only  at  the  request  of  parties  interested  to  the 
extent  of  one  moiety  or  upwards  in  the  property.  I  do  not  think 
this  was  intended.    I  must  take  time  to  consider  the  case. 


Dec.  14.  Peaeson,  J.  (after  stating  his  opinion  that  the  legal 
estate  in  the  property  was  vested  in  the  seven  persons  who  would 

(1)  Order  li.,  r.  1.  "  If  in  any  cause  possession  of  the  estate,  or  in  receipt 

or  matter  relating  to  any  real  estate,  it  of  the  rents  and  profits  thereof,  shall 

shall  appear  necessary  or  expedient  be  compelled  to  deliver  up  such  pos- 

that  the  real  estate  or  any  part  thereof  session  or  receipt  to  the  purchaser,  or 

should  be  sold,  the  Court  or  a  Judge  such  other  person  as  may  be  thereby 

may  order  the  same  to  be  sold,  and  directed." 

any  party  bound  by  the  order  and  in  (2)  30  Ch.  D.  231 . 
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In  re 
Robinson. 

PiCKAKD 
V. 

Wheater. 


be  entitled  to  tlie  proceeds  of  sale  as  tenants  in  common  in  fee,  PEARSON,J 
continued) : —  1885 

The  property  cannot  be  divided,  and  it  is  therefore  expedient 
that  it  should  be  sold.  It  might  be  sold  in  a  partition  action, 
but,  instead  of  such  an  action,  an  originating  summons  has 
been  taken  out  under  rule  3  of  Order  LV.,  and  the  Court  is  asked 
to  approve  of  a  contract  for  sale  which  has  been  entered  into 
by  the  executor,  and  sub-sect.  (/)  of  rule  3  is  relied  upon  as 
giving  the  Court  jurisdiction.  [His  Lordship  read  rule  3.] 
The  matters  dealt  with  in  the  first  five  sub-sections  (a)  to  (e)  are 
all  of  them  matters  properly  arising  in  the  administration  of  the 
trusts  of  the  deed  or  will  to  which  the  summons  relates.  I 
•apprehend,  therefore,  that  sub-sect.  (/)  refers  to  the  approval 
of  any  sale  which  could  be  made  by  the  executors  or  trustees 
of  a  will  or  deed,  and  which,  but  for  this  order,  the  executors 
or  trustees  might  have  been  obliged  to  make  at  their  own  dis- 
cretion, or  for  which  they  could  have  obtained  the  direction  of 
the  Court  only  in  a  proper  administration  action.  I  do  not  think 
that  the  rule  gives  the  Court  any  power  to  direct  a  sale  in  a  case 
in  which  it  had  no  power  to  do  so  previously.  But  it  is  said 
that  rule  1  of  Order  Li.  may  be  called  in  aid.  [His  Lordship 
read  the  rule.]  That  rule  is  taken  from  sect.  55  of  the  Act 
15  &  16  Yict.  c.  86,  from  which  it  differed  by  the  omission  of  the 
words  "  for  the  purposes  of  such  suit."  Those  are,  no  doubt, 
important  words,  and  the  applicant  is  fully  entitled  to  rely  on 
their  omission  as  shewing  that  the  Court  has  now  a  larger  power 
than  it  had  under  sect.  55.  Jessel,  M.E.,  laid  it  down  that  those 
words  meant  "  for  the  purposes  of  the  suit  only."  But  still  I 
think  the  rule  means  that  the  Court  may  order  a  sale  whenever  it 
is  necessary  for  the  purposes  of  the  action,  and  that  it  was  not 
intended  to  enable  the  Court  to  sell  real  estate  when  otherwise  it 
had  no  power  to  do  so.  It  is  said  that  here  there  is  an  action 
properly  commenced  by  originating  summons,  and  that  the  Court 
lias  every  power  which  it  would  have  in  any  other  action,  and 
I  was  referred  to  In  re  Fawsitt  (1)  as  shewing  that  an  originating 
summons  is  an  action,  and  that  the  rules  which  relate  to  actions 
-apply  to  it.    Independently  of  that  authority,  I  should  have  had 

(1)  30  Ch.  D.  231. 
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V. 

Wheater. 


PEAESON,J.  no  doubt  that  that  was  so.  But  at  any  rate  there  is  some  differ- 
1885  ence  between  a  summons  taken  out  for  the  determination  of  some 
particular  question  or  questions,  and  an  action  for  the  general 
administration  of  an  estate.  If  this  summons  is  to  be  treated 
as  expressly  asking  for  a  sale  under  rule  1  of  Order  Li.,  I  am  of 
opinion  that  it  is  not  a  proper  originating  summons  under  rule  3 
of  Order  lv.  It  was  not  intended  that  that  rule  and  rule  1  of 
Order  li.  should  be  combined  in  this  way,  or  that  the  Court  should 
have  a  power  of  selling  an  infant's  property  which  it  never  had 
before.  There  are  no  trusts  to  administer,  and  I  think  I  can  only 
approve  of  such  a  sale  as  the  executor  could  have  previously 
made  himself.  Eule  3  of  Order  lv.  gives  the  Court  power  only  to 
approve  a  sale ;  not  to  order  a  sale.  I  think  I  have  no  power  to 
order  a  sale  under  rule  1  of  Order  li.  I  must  therefore  refuse 
the  application,  and  I  do  so  with  the  less  hesitation  because 
there  are  two  other  ways  in  which  an  order  for  sale  can  be 
obtained,  and  with  as  little  expense  as  by  means  of  a  summons  ;  I 
mean  under  the  Partition  Act  and  under  the  Settled  Land  Act, 
1882. 


Leave  was  then  given  to  amend  the  summons  by  entitling 
it  in  the  matter  of  the  Settled  Land  Act,  and  it  was  referred 
to  Chambers  to  appoint  trustees  for  the  purposes  of  the  Act. 


Solicitors:  TF,  &  J,  Flower  &  Nussey,  agents  for  KilUck, 
Sutton,  &  Vint,  Bradford, 

W.  L.  C. 
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HALL-DAKE  v.  HALL-DAKE.  c.  A. 

1885 

[1883    H.  3142.] 

Nov.  20,21. 

Disentailing  Deed — Resettlement — Mistake — Rectification — Jurisdiction — Fines   

and  Recoveries  Act  (3  &  4  Will.  4,  c.  74),  ss.  40,  47  \_Revised  Ed.  Statutes, 
vol.  vii.,  pp.  499,  500]. 

The  Court  is  not  prohibited  by  the  Fines  and  Recoveries  Act  (3  &  4 
Will.  4,  c.  74),  s.  47,  from  exercising  its  ordinary  jurisdiction  to  rectify, 
on  the  ground  of  mistake,  a  deed  of  resettlement  which  has  been  enrolled 
as  a  disentailing  assurance  under  the  Act : — 

Judgment  of  Bacon,  V.C.,  reversed. 

This  was  an  appeal  from  a  decision  of  Vice-Cliancellor  Bacon  (1), 
dismissing  an  action  for  rectification,  on  the  ground  of  mistake, 
of  a  deed  which  had  been  enrolled  as  a  disentailing  assurance 
under  the  Fines  and  Recoveries  Act  (3  &  4  Will.  4,  c.  74). 

Bobert  Westletj  Hall-Bare  by  his  will,  dated  the  25th  of  January, 
1836,  devised  his  estates  in  the  county  of  Essex  to  the  use  of  his 
son,  the  Plaintiff,  F,  M.  Hall-Bare,  for  life,  with  remainder  to 
the  use  of  the  first  and  other  sons  of  F.  M.  Hall-Bare  in  tail 
general,  with  remainder  to  the  use  of  testator's  son,  the  Plaintiff, 
Henri/  Hall-Bare,  for  life,  with  remainder  to  the  use  of  the  first 
and  other  sons  of  Henry  Hall-Bare  in  tail  general,  with  remainder 
to  the  use  of  testator's  son,  B.  W.  Hall-Bare  (JSTo.  2),  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail  general,  with 
remainders  over. 

The  testator  died  on  the  20th  of  May,  1836,  leaving  the  three 
sons  named  in  his  will. 

F.  M.  Hall-Bare  was  a  bachelor.  Henry  Hall-Bare  had  issue 
one  son,  H.  A,  K.  Hall-Bare,  who  died  in  November,  1880. 
B.  W.  Hall-Bare  (No.  2)  died  in  1866,  leaving  one  son,  B.  W.  Hall- 
Bare  (No.  3),  who  died  in  1876,  leaving  two  sons,  the  Defendants, 
B.  W.  Hall-Bare  (No.  4)  and  A.  M.  Hall-Bare,  both  infants.  In 
February,  1878,  by  a  deed  enrolled  as  a  disentailing  assurance 
under  the  Fines  and  Becoveries  Act,  after  reciting  that  the  Plain- 
tiffs, H.  Hall-Bare  and  H.  A.  K.  Hall-Bare,  were  desirous  (the 

(1)  29  Ch.  D.  133 
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C.  A.      Defendant,  B.  W.  Hall-Bare  (No.  4),  being  already  amply  pro- 
1885      vided  for  by  a  previous  settlement  therein  mentioned)  of  re- 
Hall-Dare  settling  the  devised  estates,  it  was  witnessed  that  the  Plaintiff, 
Hall^Daee       ^^^^'^^'^^        "^^^  s^i^  Hall-Dare,  with  the  consent 

— —  of  the  Plaintiff,  F.  M.  Hall-Dare,  as  protector  of  the  settlement, 
granted  to  a  trustee  the  devised  estates  subject  to  F.  M.  Hall- 
Dare's  life  estate,  but  freed  and  discharged  from  the  life  estate 
in  remainder  of  H  Hall-Dare,  and  from  the  estate  tail  of  H.  A. 
Hall-Dare,  and  the  subsequent  estates  in  remainder  to  the  use  of 
H.  Hall-Dare  for  life,  in  substitution  for  his  life  estate  in  re- 
mainder under  the  will,  "  and  from  and  after  the  death  of  the 
said  H  Hall-Dare  to  the  use  of  the  said  H  A.  K.  Hall-Dare  and 
the  heirs  of  his  body,  and  in  default  of  such  issue  to  the  use  of 
A.  M.  Hall-Dare  and  his  assigns  during  his  life  without  impeach- 
ment of  waste,  and  from  and  after  the  death  of  A.  M.  Hall-Dare 
to  the  use  of  his  first  and  other  sons  in  tail,  with  remainder  to 
the  use  of  B.  W.  Hall-Dare  (No.  4)  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail,  with  remainders  over. 

H  A.  K.  Hall-Dare  died  on  the  27th  of  November,  1880,  a 
bachelor,  and  without  having  barred  his  estate  tail  under  the 
resettlement  of  1878. 

H.  Hall-Dare  married  again  in  1882,  and  it  having  been  dis- 
covered that,  contrary  to  the  intention  of  the  parties  to  the 
resettlement  of  1878,  and  the  belief  under  which  they  executed 
it,  the  limitation  to  the  sons  of  H.  Hall-Dare  other  than  H.  A.  K, 
Hall-Dare  had  by  inadvertence  been  omitted,  the  Plaintiffs, 
F,  M.  Hall-Dare  and  H.  Hall-Dare,  brought  this  action  in  1883 
for  the  purpose  of  having  the  resettlement  rectified,  so  as  to 
effectuate  the  alleged  intention  of  the  parties,  by  the  insertion 
therein,  next  after  the  estate  tail  thereby  limited  to  H  A.  K, 
Hall-Dare,  of  a  limitation  to  the  second  and  other  sons  of  the 
Plaintiff,  H  Hall-Dare,  in  tail  general. 

The  evidence  in  support  of  the  Plaintiffs'  case,  and  the  circum- 
stances under  which  the  resettlement  of  1878  was  prepared  and 
executed,  are  fully  stated  in  the  previous  report  (1). 

Yice-Chancellor  Bacon  dismissed  the  action  with  costs,  being 
of  opinion  that  sect.  47  of  the  Fines  and  Becoveries  Act  positively 
(1)  29  Ch.  D.  136,  137. 
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prohibited  tlie  exercise  by  Courts  of  Equity  of  their  ordinar  y      C.  A. 
jurisdiction  to  rectify  mistakes  in  the  case  of  deeds  which  had  1885 
been  enrolled  under  the  Act.  Hall-Dare 
From  this  decision  the  Plaintiffs  appealed.  Hall-Dare. 

Hemming,  Q.C.,  and  E.  W.  Byrne,  for  the  Appellants : — 

The  Court  has  inherent  jurisdiction  to  rectify  mistakes  in  a 
settlement,  and  there  is  nothing  in  the  Fines  and  Recoveries  Act 
to  take  away  this  jurisdiction,  although  it  is  contended  by  the 
Eespondents,  and  has  been  held  by  the  Court  below,  that  the 
47th  section  of  that  Act  has  this  effect.  The  scope  and  object 
of  the  Act  is  to  abolish  the  old  and  objectionable  method  of 
barring  estates  tail  by  fine  and  recovery,  and  to  substitute  for  it 
a  new  process  of  barring  such  estates  by  simple  deed  enrolled. 
But  it  is,  and  was  then,  a  principle  of  Equity  to  treat  a  thing 
contracted  to  be  done  as  actually  done,  to  supply  defects  in  exe- 
cution, and  to  enforce  the  specific  performance  of  contracts.  So 
it  was  necessary  in  providing  the  machinery  for  barring  estates 
tail,  in  order  to  prevent  such  machinery  from  being  set  aside,  and 
estates  tail  being  barred  by  contract  without  deed,  to  exclude  ta 
a  certain  extent  the  jurisdiction  of  Courts  of  Equity.  As  is  said 
in  Hayes  on  Conveyancing  (1) :  "  After  the  Legislature  should 
have  abolished  the  ancient  solemnities,  and  conferred  upon 
tenants  in  tail  the  power  of  conveying  as  if  seised  in  fee  simple,, 
without  any  other  ceremonies  than  sealing,  delivery,  and  enrol- 
ment, there  was  ground  to  apprehend  that  Equity  might  be 
induced  to  enforce  the  mere  contract  of  a  tenant  in  tail  founded 
on  valuable  or  meritorious  consideration ;  just  as  in  a  case  of  a 
settlement  to  such  uses  as  A.  shall  by  deed  enrolled  in  Chancery 
within  six  calendar  months  after  the  execution,  appoint,  and  in 
default  of  appointment  to  uses  in  strict  settlement.  Equity  would 
certainly  supply  in  favour  of  a  purchaser,  wife,  child,  or  creditor 
the  non-observance  of  the  prescribed  formalities." 

Accordingly  the  Act  (which  deals  exclusively  with  the  mode 
of  barring  estates  tail,  and  does  not  touch  resettlements)  in 
sect.  40  excludes  all  parol  arrangements,  and  requires  every 
disposition  by  a  tenant  in  tail  to  be  by  deed ;  requires  (sect.  41) 

(1)  4th  Ed.  p.  146. 
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0.  A.      every  such  deed  to  be  enrolled,  and  (sect.  46)  the  consent  of  the 
1885       protector,  if  given  by  a  separate  deed,  to  be  also  enrolled;  and 
Hall-Daee  by  sect.  47  excludes  the  jurisdiction  of  Courts  of  Equity  in 
Hall-Dare.  (1)  the  specific  performance  of  contracts  ;  (2)  the  supply- 

  ing  of  defects  in,  or  want  of,  execution  of  powers  of  disposition 

and  consent ;  and  (3)  in  regard  to  giving  effect  to  any  act  or  deed 
by  a  tenant  or  protector  which  would  not  be  an  effectual  disposi- 
tion or  consent  under  the  Act. 

Taking  these  three  heads  of  the  47th  section  seriatim: — 
The  object  and  intention  of  the  family,  ^.e.,  of  F.  M.  Hall-Dare, 
H.  Hall-Dare,  and  H.  A.  K.  Hall-Dare,  in  effecting  the  disentail- 
ment  and  resettling  of  this  estate  was  simply  to  put  Arthur  Mild- 
may  Hall-Dare  before  his  elder  brother,  Robert  Westley  Hall-Dare, 
who  was  amply  provided  for  under  another  settlement ;  and  in 
carrying  out  this  object  and  intention  they  instructed  their  soli- 
citors that  all  the  estates  and  limitations  prior  to  the  estate  tail  of 
Bohert  Westley  Hall-Dare,  should  be  preserved.  Accordingly,  this 
is  the  case  of  three  persons  agreeing  to  act  together  for  the  altera- 
tion of  a  settlement ;  a  case  of  consensus,  and  not  of  contract  at  all. 
Any  number  of  persons  may  agree  together  to  do  an  act  without 
making  it  a  contract,  and  if  they  do,  they  must  be  regarded  in 
the  doing  of  the  act  as  one  person.  This  relieves  the  Appellants 
from  any  difficulty  arising  from  the  first  clause  of  sect.  47,  which 
was  evidently  intended  to  meet  the  contingency  of  the  Court 
having  brought  before  it  something  which  was  not  a  deed  in 
accordance  with  the  Act,  but  rested  only  in  contract.  The  later 
clauses  of  the  section  clearly  are  directed  to  such  cases  as  the 
imperfect  execution  by  a  tenant  in  tail  of  the  instrument  barring 
his  estate,  or  by  the  protector  of  his  power  of  consent.  And  thus 
the  section  does  not  touch  our  case  at  all.  This  deed  is  not 
defective  as  a  disentailing  assurance  in  any  of  the  solemnities 
required  by  the  Act.  All  that  we  ask  is  to  supply  an  omission 
in  a  resettlement  which,  if  made  by  separate  deed,  need  not  have 
been  enrolled  at  all,  and  the  mere  accident  of  the  resettlement 
having  been  contained  in  the  same  deed  as  the  disentailment, 
cannot  take  away  the  jurisdiction  to  rectify  the  resettlement  so 
as  to  make  it  carry  out  the  undoubted  intention  of  the  parties. 
Otherwise  the  Court  would  be  precluded  from  rectification  even 
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in  cases  of  fraudulent  error  or  clerical  error,  such,  for  instance,  as      C.  A. 
the  insertion  of  a  wrong  name  in  a  relimitation.    The  question  1885 
in  this  case  has  never  been  before  distinctly  argued  and  decided,  hall-Dare 
but  the  Court  has]  interfered  to  a  certain  extent,  and  declared  jj^ll-Dase, 

that  the  provisions  of  a  deed  were  not  in  accordance  with  the   

intention  of  the  parties :  Bichards  v.  Fitzgerald  (1) ;  and  has  de-, 
cided  that  a  deed  may  be  reformed  so  as  to  be  confined  to  the 
object  intended  by  the  parties  :  Walker  v.  Armstrong  (2).  More- 
over, there  are  no  mechanical  difficulties  in  the  way.  It  is  not 
the  deed  itself  which  is  enrolled,  but  only  a  copy.  The  custody 
of  these  documents  is  now  transferred  to  the  Keeper  of  the 
Kecord  Office,  but  the  Clerk  of  Enrolments  has  access  to  them. 
If  it  was  a  mere  clerical  error  it  would  be  corrected  as  a  matter 
of  course,  and  if  the  Court  considers  that  there  has  been  a  mis- 
take in  this  case,  and  orders  the  rectification  of  the  deed,  there 
will  be  no  practical  difficulty  in  making  the  resettlement  cleri- 
cally stand  so  as  to  effect  the  real  intention  of  the  parties. 

Marten,  Q.C.,  and  Bihton,  for  the  Eespondents  : — 

We  submit  that  the  Act  positively  forbids  such  a  rectification 
as  the  Plaintiffs  desire. 

[LoKD  Halsbury,  L.C.  : — You  would  not  deny  the  general 
jurisdiction  of  the  Court  but  for  statute.] 

Not  in  a  proper  case,  but  this  is  not  so.  In  the  first  place  the 
relief  which  the  Plaintiffs  ask  must  be  founded  on  some  supposed 
contract. 

[Fry,  L.J. : — Is  the  jurisdiction  as  to  specific  performance  the 
same  as  the  jurisdiction  to  rectify.] 

The  latter  is  a  branch  of  the  former.  Specific  performance 
cannot  be  decreed  of  a  contract  by  a  tenant  in  tail  to  execute  a 
disentailing  assurance  :  Hilbers  v.  Farhlnson  (3). 

[Fry,  L.J.  referred  to  Thompson  v.  Whitmore  (4)]. 

The  third  clause  of  the  47th  section  is  fatal  to  the  Appellants' 
contention,  and  entirely  takes  away  from  the  Court  the  power  of 
rectifying  mistakes.    Mistakes  cannot  be  pleaded  under  "  non  est 

(1)  9  Ir.  Eq.  Eep.  480.  (3)  25  Ch.  D.  200. 

(2)  8  D.  M.  &  G.  531.  (4)  IJ.  &  H.  268. 
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0.  A.     fadumr    This  is  not,  however,  a  mistake  in  the  sense  in  which 

1885       Courts  of  Equity  have  given  relief  against  mistakes.    It  cannot 

HallSaee  ^6  said  that  the  parties  to  the  deed  ever  intended  that  the  limi- 

'"v.  tation  of  an  estate  tail  to  the  sons  of  IL.  Sall'Bare  other  than 
Hall-Dare. 

  H.  A,  K,  Hall-Bare  should  be  inserted,  for  H.  Hall-Dare  at  the 

.time  had  no  other  son  than  H.  A.  K.  Hall-Dare,  and  none  of  the 
parties  ever  contemplated  the  possibility  of  a  second  marriage  of 
H  Hall-Dare.  Moreover,  the  time  has  gone  by  for  any  rectifica- 
tion. H  A.  K.  Hall-Dare,  one  of  the  parties  to  the  deed,  is  now 
dead,  and  the  deed,  as  altered  in  1885,  would  not  be  the  same 
deed  as  that  to  which  the  protector  of  the  settlement  gave  his 
consent  in  1878,  but  practically  an  entirely  new  deed. 

The  Act  prescribes  certain  simple  formalities  which  must  be 
strictly  observed.  The  consent  of  the  protector  of  the  settlement 
to  the  disposition  by  the  tenant  in  tail  must  be  given  either  by 
the  same  assurance,  or,  if  by  a  distinct  deed,  such  deed  must 
refer  to  the  disentailing  assurance,  and  the  consent  must  be  con- 
fined to  the  disposition  thereby  made.  H,  A.  K.  Hall-Dare,  if 
living,  could  not  bring  an  action  against  the  protector  of  the 
settlement  to  obtain  rectification,  as  the  protector  would  rely 
upon  sect.  43,  nor  has  Henry  Hall-Dare  any  right  of  action  against 
him.  Consequently,  want  of  mutuality  would  prevent  any  cor- 
responding right  of  action  by  his  protector. 

[They  referred  to  sects.  34, 37, 40, 41-43, 46  and  47  of  the  Fines 
and  Becoveries  Act.l^ 

Hemming,  in  reply. 

In  reference  to  the  usual  course  in  rectifying  a  deed,  of  direct- 
ing the  declaration  of  the  Court  to  be  indorsed  on  the  deed, 
Seton  on  Decrees  (1)  was  referred  to. 

LoKD  Halsbury,  L.C.  (after  stating  the  facts,  said) : — 

All  parties  intended  to  execute  and  did  execute  the  re-settle- 
ment in  the  full  belief  that  it  carried  out  their  instructions,  and 
that  the  alteration  made  in  the  course  of  succession  was  the  only 
alteration.  Under  that  belief,  this  deed  of  resettlement  was  exe- 
cuted in  February,  1878,  and  it  is  contended  on  behalf  of  the 

(1)  4th  Ed.  p.  1234:. 
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Plaintiffs  that  the  omission  of  the  particular  limitation  was  a      C.  A. 


strument,  it  has  been  but  very  faintly  contended  that  this  was 
not  a  case  in  which  the  Court  would  rectify  the  deed,  which  as 


executed  did  not  carry  out  the  intention  of  the  parties.  But 
it  was  said  that  although  as  a  general  rule  the  Court  had  this 
power,  the  jurisdiction  in  this  case  was  limited  by  the  terms 
of  the  Act  of  Parliament  under  which  the  particular  instrument 
was  executed,  and  the  Yice-Chancellor  aj^pears  to  have  decided 
the  case  upon  that  view.  Now,  the  Act  of  Parliament  has  not  in 
express  terms  excluded  the  jurisdiction  of  the  Court  to  rectify 
instruments  on  the  ground  of  mistake.  It  provides  a  different 
mode  of  barring  estates  tail,  and  has  provided  that  in  future  the 
particular  instrument  to  be  enrolled  shall  be  the  instrument  con- 
taining the  legal  dispositions  of  the  parties,  and  by  which  alone 
the  rights  of  the  parties  are  to  be  determined.  So  express  is  the 
enactment  that  the  Legislature,  having  before  it  the  knowledge 
that  the  Court  of  Chancery  had  thought  right  to  give  effect 
to  other  documents  than  proper  legal  instruments,  goes  out  of  its 
way  to  exclude  the  jurisdiction  of  the  Court  with  regard  to  sup- 
plying and  remedying  defective  executions  of  powers  and  other 
matters,  and  contains  express  provisions,  the  effect  of  which  is 
that  the  effect  of  the  instrument  and  the  rights  of  the  parties 
shall  be  determined  by  the  instrument  which  has  been  enrolled, 
and  that  there  shall  be  no  other  instrument  outside  the  enrolled 
deed  which  shall  affect  the  legal  dispositions  made  by  the  tenant 
in  tail  and  the  protector  of  the  settlement.  Now,  it  seems 
to  me,  with  all  respect  to  the  learned  Vice-Chancellor,  that  this 
provision  has  no  reference  to  the  present  application,  which  is  an 
application  to  amend  an  instrument  on  the  ground  that  it  is  not 
the  instrument  which  the  parties  intended  to  execute  and  be- 
lieved they  were  executing.  The  purport  of  the  Act  is  that 
there  shall  be  one  instrument,  attended  with  certain  formalities, 
including  enrolment,  and  that  nothing  but  that  instrument  shall 
be  effectual  as  a  disposition  of  the  estate  comprised  in  it.  But 
what  has  that  to  do  with  the  question  whether  that  instrument  as 
executed  carries  out  the  real  intention  of  the  parties.    It  appears 
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•C.  A.      to  ine  to  be  entirely  beside  tbe  question.     The  Legislature, 
1885       having  before  it  the  jurisdiction  of  the  Court  of  Chancery  to 
Hall-Dare  I'Gctify  deeds,  and  by  sect.  47,  excluding,  as  it  does,  in  terms  the 
Hall^Daee  .i^^isdiction  to  give  effect  to  acts  outside,  or  deeds  outside  and 
  bevond  the  particular  instrument,  has  provided  what  shall  be 

Lord  Halsbury,"!  .  .  \ 

i^  c.  the  mode  by  which  the  transaction  of  barring  an  estate  tail  can  be 
effected,  but  has  omitted  any  reference  to  the  well-known  power 
of  rectification.  It  must,  therefore,  have  been  intended  to  leave 
this  jurisdiction  unaffected.  The  only  argument  upon  the  Act 
which  was  of  any  force  was  that  this  case  comes  within  tJie  words 
of  sect.  47,"  in  regard  to  .  .  .  any  act  or  deed  by  a  tenant  in  tail 
or  protector  of  a  settlement  which  in  a  Court  of  Law  w^ould  not  be 
an  effectual  disposition  or  consent  under  this  Act ;"  it  being  said 
that  instructions  might  be  taken  to  be  an  "  act  or  deed  "  to  which 
this  Court  was  asked  to  give  effect.  This  argument  was  in- 
genious, but  fallacious.  What  the  Court  is  asked  to  do  is,  not 
to  alter  a  deed,  but  to  restore  the  instrument  which  has  been 
enrolled  to  the  form  which  the  parties  who  executed  it  intended 
it  should  be  in  at  the  time  when  they  executed  it.  It  is  a  fallacy, 
therefore,  to  call  this  an  alteration  of  a  deed,  and  I  cannot  help 
thinking  that  the  Yice-Chancellor  has  taken  too  narrow  a  view  of 
the  Act.  For  these  reasons,  I  am  of  opinion  that  the  judgment 
of  the  Yice-Chancellor  cannot  be  supported,  and  the  appeal  must 
be  allowed. 

LiNDLET,  L.J. : — 

I  agree.  If  it  had  been  intended  by  the  Act  to  deprive  the 
Court  of  the  power  of  rectification,  it  ought  to  have  been  so 
stated  in  words  which  could  not  be  mistaken.  It  would  be  too 
monstrous  to  construe  sect.  47  so  as  to  preclude  the  Court  from 
setting  aside  for  fraud  a  disentailing  deed  after  enrolment.  The 
same  observation  appears  to  apply  to  cases  where,  by  mistake  or 
accident,  a  deed  is  executed  and  enrolled  in  a  form  which  was 
not  intended.  Can  it  be  said  that  the  parties  in  such  circum- 
stances are  to  have  no  remedy  ?  Looking  at  the  language  of 
sect.  47,  it  appears  to  have  been  directed  to  a  different  class  of 
cases  altogether.  If  the  Legislature  had  meant  to  make  a  deed 
when  enrolled  unalterable  there  would  be  something  in  the 
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argument  as  to  the  words  "  act  or  deed,"  but  I  cannot  find  any  C.  A. 
such  intention  in  the  Act.   The  object  of  the  Act  was  to  change  the  1885 

form  of  conveyance ;  and  it  being  inconvenient  that  an  enrolled  hall-Dare 

document  should  have  different  effects  at  Law  or  in  Equity,  the  hall-Dare 

section  £:oes  on  to  say  in  substance  that  the  enrolled  deed  shall   

°  ^  ^  ^  Lindley,  L.J. 

not  be  affected  by  equitable  doctrines.    That  section  assumes,   

however,  that  the  document  enrolled  represented  the  intention  of 
the  parties  when  they  executed  it,  and  was  the  deed  which  they 
intended  to  execute. 

The  deed  when  altered  will  really  be  the  deed  of  the  parties, 
and  there  is  nothing  to  exclude  the  jurisdiction  of  the  Court  to 
rectify  the  deed  so  as  to  make  it  conform  to  their  intentions. 
Looking  a  little  further,  sect.  9  of  the  Act  gives  powers  of  amend- 
ment, and  is  it  to  be  supposed  that  the  Courts  which  had  power 
to  amend  any  fine  or  common  recovery,  were  not  to  have  power  to 
amend  the  new  deeds  of  disposition  ?  It  appears  to  me  that  the 
Yice-Chancellor  lost  sight  of  the  true  meaning  of  sect.  47,  and 
that  we  ought  to  order  the  rectification  to  be  made,  and  our 
judgment  to  be  indorsed  on  the  deed. 

Fry,  L.J. 

I  also  agree,  but  the  respect  which  I  feel  for  the  Yice-Chancellor 
induces  me  to  add  a  few  words. 

In  construing  this  Act  we  must  consider  the  state  of  the  law 
at  the  time  when  it  was  passed.  Fines  and  recoveries  were  then 
in  full  force,  and  there  were  large  powers  of  rectifying  them, 
because  fines  and  recoveries  were  records  of  the  Common  Law 
Courts,  and  the  Courts  had  power  to  rectify  their  own  records. 
There  were  other  modes  of  dealing  with  real  estate  by  deed,  and 
those  deeds  the  Court  of  Chancery  had  the  power  of  rectifying. 
The  Legislature  was  minded  to  substitute  a  more  simple  mode 
of  assurance,  but  at  the  same  time  preserved  the  existing  powers 
of  rectification  both  for  fines  and  recoveries  levied  and  suffered 
before  the  Act,  and  for  such  as  should  be  levied  and  suffered  for 
a  certain  short  period  after  it.  Then  the  new  mode  of  disentail- 
ing by  deed  and  consent,  with  a  particular  provision  for  evidencing 
by  deed  both  the  disposition  and  the  consent  of  the  protector 
of  the  settlement,  puts  the  deed  in  the  category  of  deeds  which 
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Hall-Dake, 

Fry,  L.J. 


C.  A.  before  the  Act  were  in  the  power  of  the  Court  of  Chancery  to 
1885  rectify.  The  only  section  which  requires  to  be  considered  is 
Hall-Daee  sect.  47.  That  section  no  doubt  excludes  the  jurisdiction  of  Equity 
in  certain  cases  which  are  therein  specified.  Of  these  it  is  note- 
worthy that  the  first  is  specific  performance  ;  next  comes  defective 
execution  of  powers.  It  is  said  that  rectification  is  a  branch  of 
specific  performance,  but  it  is  not  so,  at  all  events  under  this 
section.  The  well-known  jurisdiction  of  specific  performance  re- 
lates to  executory  contracts,  but  when  the  deed  is  executed  the 
contract  is  concluded,  and  is  governed  by  different  rules  and 
principles.  Kectification  therefore  is  not  specific  performance  of 
a  contract.  Nor  can  I  find  anything  to  support  the  contention 
that  the  case  comes  within  the  words  "  act  or  deed."  It  appears 
to  me,  therefore,  that  rectification  was  not  excluded  by  sect.  47.  I 
cannot  but  observe  that  if  the  Legislature  had  meant  to  touch  the 
jurisdiction  to  rectify,  one  would  expect  to  find  it  mentioned  in 
the  same  manner  that  specific  performance  is.  But  not  a  word  is 
said  about  it.  In  my  judgment  the  scope  of  the  Act  is  to  make  the 
enrolled  deed  conclusive,  but  it  would  be  monstrous  and  highly 
unjust  to  say  that  the  instrument  on  parchment  is  to  be  conclu- 
sive of  the  rights  of  the  parties  for  all  time,  however  great  the 
mistake  or  blunder,  and  however  clear  the  evidence  of  it.  On  the 
other  hand  if  the  deed  is  capable  of  amendment,  it  is  most  bene- 
ficial that  it  should  be  conclusive  of  the  rights  of  the  parties,  so 
that  it  is  the  only  instrument  to  which  the  parties  need  have 
recourse.    Whether  reformed  or  not  it  alone  must  be  looked  to. 

I  therefore  agree  with  the  judgment  delivered  that  this  deed 
ought  to  be  rectified,  and  the  judgment  of  the  Court  will  be 
indorsed  on  the  deed  and  on  the  enrolled  copy. 


Solicitors :  Freeman  dc  Botliamley  ;  Crawley y  Arnold,  &  Co, 

F.  a.  A.  W. 
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In  re  SOUTH  DUKHAM  BKEWEEY  COMPANY.  C.  A. 

1885 

Company — Preference  Shares — Memorandum  of  Association — Articles  of  • — ^ 

xissociation,  KAY,  J. 

Nov.  26,  28: 

A  company,  with  power  by  its  memorandum  of  association  to  increase  ^• 
the  capital,  thereby  stated  to  be  "  £10,000  divided  into  1000  shares  of  c.  A. 
£10  each,"  and  with  power  by  the  contemporaneous  articles  of  association     x)ec.  9, 10. 

"  by  special  resolution  from  time  to  time  to  increase  the  capital  of  the   • 

company  by  the  creation  of  new  shares  of  such  an  amount  as  the  company 
may  by  such  special  resolution  determine,  and  any  such  new  shares  may  be 
issued  either  with  or  without  special  privileges  and  priorities  over  the 
original  shares," — having  gone  into  liquidation,  a  scheme  for  the  recon- 
struction of  the  company  was  proposed  with  the  sanction  of  the  liquidator  ; 
and  special  resolutions  were  passed  and  confirmed  for  an  increase  of 
capital  by  the  creation  of  new  shares  to  be  called  preference  shares,  giving 
to  the  holders  the  right  to  a  preferential  dividend  of  5  per  cent. : — 

Held  (reversing  Kaij,  J.),  that  the  proposed  scheme  was  not  ultra  vires^ 
and  might  be  sanctioned  by  the  Court. 

Harrison  v.  Mexican  Eaihuay  Company  (1)  followed. 

Hutton  V.  Scarhorough  Cliff  Hotel  Company  (2),  Guinness  v.  Land  Cor- 
poration of  Irelaiid  (3),  and  AsTibury  v.  Watson  (4)  distinguished. 

This  was  a  motion  on  behalf  of  two  of  the  contributories  in 
the  South  Durham  Breivery  Company ,  Limited,  that  upon  payment 
by  them  of  the  debt  due  to  Messrs.  Niven  (judgment  creditors  of 
the  company  who  had  issued  execution)  and  one  half  of  the  debts 
due  to  the  remaining  creditors  of  the  company,  other  than  Matthew 
Hutchinson  (the  petitioning  creditor),  within  seven  days  from  the 
date  of  the  order  to  be  made  on  the  motion,  and  of  the  costs  of 
J.  &  G.  Niven,  and  of  the  costs  and  expenses  of  the  winding-up, 
and  of  and  incidental  to  the  reconstruction  scheme,  all  further 
proceedings  in  the  winding-up  might  be  stayed,  in  accordance 
with  the  terms  of  a  scheme  of  reconstruction  approved  by  the 
shareholders  of  the  company ;  and  that  so  far  as  necessary  such 
scheme  might  be  approved  by  the  Court,  and  all  necessary  direc- 
tions given  for  the  purpose  of  carrying  the  same  into  effect. 

The  company  was  incorporated  in  October,  1882,  for  the  pur- 
pose of  purchasing  and  working  the^  brewery  and  buildings  and 

(1)  Law  Eep.  19  Eq.  358.  (3)  22  Ch.  D.  349. 

(2)  4  D.  J.  &  S.  672 ;  2  Dr.  &  Sm.  514.  (4)  30  Ch.  D.  376. 
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C.  A.  the  goodwill  and  business  of  the  South  Durham  Brewery,  and 
1885       for  similar  objects. 

By  the  memorandum  of  association  it  was  provided  (clause  5)  : 
DuRHrM  "  -^^^  capital  of  the  company  is  £10,000,  divided  into  1000  shares 
Brewery    of  £10  each,  with  power  to  increase  the  capital "  ;  and  by  con- 

.  '    temporaneous  articles  of  association  (cl.  16)  :  "The  company  may 

by  a  special  resolution  from  time  to  time  increase  the  capital  of 
the  company  by  the  creation  of  new  shares  of  such  an  amount  as 
the  company  may  by  such  special  resolution  determine." 

17.  "  Any  such  new  shares  may  be  issued  either  with  or  with- 
out special  privilege  and  priorities  over  the  original  shares,  and 
with  such  an  amount  credited  as  paid  up  thereon  as  the  company 
may  by  such  special  resolution  determine,  and  the  capital  repre- 
sented by  such  new  shares  shall  be  considered  as  a  part  of  the 
general  capital  of  the  company,  and  shall  be  subject  to  the  same 
provisions  in  all  respects  as  if  it  had  been  part  of  the  original 
capital,  except  so  far  as  is  otherwise  provided  by  the  resolution 
authorising  the  raising  of  the  same." 

On  the  16th  of  May,  1885,  an  order  was  made  for  winding  up 
the  company  on  the  petition  of  Matthew  Hutchinson,  a  creditor  of 
the  company,  presented  on  the  28th  of  March,  1885. 

Negotiations  for  the  purpose  of  resuscitating  the  company  had 
been  going  on  since  the  winding-up,  and  resulted  in  a  scheme,  to 
which  the  shareholders,  with  the  concurrence  of  the  official  liqui- 
dator, and  the  creditors,  including  the  petitioning  creditor,  had 
given  their  assent. 

An  essential  part  of  this  scheme  was  the  increase  of  the  capital 
of  the  company  by  the  issue  to  persons,  who  undertook  to  pay  the 
creditors,  of  200  new  shares  of  £10  each,  to  be  called  preference 
shares,  giving  to  the  holders  the  right  to  a  fixed  cumulative 
preferential  dividend  of  5  per  cent,  per  annum. 

Kat/,  J.,  before  whom  the  matter  came  on  the  6th  of  August, 
directed  a  meeting  of  the  shareholders  to  be  called  for  the  pur- 
pose of  considering  the  scheme.  Accordingly  a  meeting  was 
held,  at  which  special  resolutions,  subsequently  confirmed,  were 
passed  unanimously  for  the  adoption  of  the  scheme.  The  matter 
again  came  before  the  Court  upon  the  application  of  Woodward, 
w^ho  was  by  far  the  largest  holder  of  shares  in  the  company,  and 
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9iso  a  creditor  both  secured  and  unsecured,  and  of  J.  Starte,  the  C.  A. 
holder  of  ten  shares  in  the  company,  for  a  stay  of  the  proceedings  1885' 
ill  the  winding-up  for  the  purpose  of  carrying  out  the  reconstruc-  j 


Bramwell  Davis,  for  the  motion  : — 

It  is  submitted  that  the  sanction  of  the  Court  should  be  given 
to  the  scheme  proposed  for  the  reconstruction  of  the  company. 
This  case  comes  within  the  decision  of  Harrison  v.  Mexican  Bail- 
imy  Compan]/  (1).  Here  the  memorandum  of  association  has 
provided  for  the  increase  of  the  capital,  and  the  contemporaneous 
articles  not  only  give  power  to  increase  the  capital  by  the  creation 
of  new  shares,  but  such  new  shares  may  be  issued  with  or  without 
special  privileges  and  priorities  over  the  original  shares.  The 
issue  of  preference  shares  would  be  a  proper  thing  to  do,  and  there 
is  no  serious  objection  to  it.  It  is  not  one  of  the  things  required 
by  sect.  8  of  the  Companies  Act  of  1862  to  be  mentioned  in  the 
memorandum,  and  sect.  12  enables  a  company  to  modify  the 
conditions  contained  in  the  memorandum  if  authorized  to  do  so 
by  its  regulations.  There  is,  however,  no  proposition  to  alter  the 
memorandum,  but  to  issue  the  preference  shares  under  the 
authority  of  the  memorandum  and  the  articles. 

The  cases  of  Asliburij  Bailway  Carriage  and  Iron  Company  v. 
Biche  (2),  Hutton  v.  Scarlorough  Cliff  Hotel  Company  (3),  Ande}^- 
sons  Case  (4),  Guinness  v.  Land  Corporation  of  Ireland  (5),  and 
Ashhury  v.  Watson  (6),  are  distinguishable  from  this  case.  Here 
the  contract  has  provided  for  what  is  proposed  to  be  done,  and, 
the  shareholders  having  agreed  to  the  scheme,  it  can  be  carried 
out  with  the  sanction  of  the  Court,  and  it  will  be  good  as  against 
all  parties — original  and  new  shareholders. 

Asliton  Cross,  for  the  liquidator,  in  support  of  the  application : — 
The  articles  cannot  alter  the  memorandum,  with  which  there  is 

(1)  Law  Rep.  19  Eq.  358.  (4)  7  Cli.  D.  75. 

(2)  Ibid.  7  H.  L.  653.  (5)  22  Ch.  D.  349. 

(3)  2  Dr.  Sc  Sm.  514 ;  4  D.  J.  &  S.  672.  (6)  30  Ch.  D.  376. 


n  re 


tion  scheme,  which  the  Court  was  asked  to  sanction.  iS^yjf^ 

The  motion  came  on  for  hearing  before  Mr.  Justice  Kan,  on  the  Brewers 

°  Company 

26th  of  November,  1885.   
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no  desire  to  interfere,  but  here  the  memorandum  may  be  read 
with  the  articles, — the  capital  may  be  increased  and  new  shares 
may  be  issued  with  or  without  a  preference.  The  articles  may  be 
used  to  explain  the  meaning  of  the  language  of  the  power  to 
increase  the  capital.  The  two  things  were  contemporaneous,  and 
the  one  throws  light  upon  the  other.  But  in  fact  all  creditors 
and  shareholders  have  assented  to  the  scheme,  and  it  is  submitted 
that  the  Court  can  properly  sanction  it.  The  effect  of  the 
decision  in  the  case  of  Hutton  v.  Scarborough  Cliff  Hotel  Com- 
j^any  (1)  has  been  qualified  by  later  cases  of  higher  authority. 


Bucldey,  for  the  petitioning  creditor,  who  had  agreed  to  accept 
preference  shares  for  his  debt. 


Dec.  5.  Kay,  J. : — 

The  sanction  of  the  Court  is  required  to  a  scheme  for  the 
reconstruction  of  the  South  Durham  Breivery  Company,  Limited, 
which  is  in  liquidation,  and  it  is  an  essential  part  of  the  scheme 
that  preference  shares  should  be  issued  by  the  company  in  order 
to  carry  it  out.  The  question  is  whether  the  company  have 
power  to  issue  preference  shares. 

The  memorandum  of  association  of  the  company  provides :— [His 
Lordship  read  clause  5  and  continued : — ] 

No  one  could  doubt  if  that  were  all,  that  the  meaning  was,  that 
the  shareholders  of  the  capital  should  be  upon  an  equality,  and  that 
the  increase  of  the  capital  would  be  prima  facie  by  issuing  more 
shares  which  would  be  upon  the  same  footing  in  all  respects  as 
the  original  shares.  But  in  the  contemporaneous  articles  there 
are  these  provisions  v — [His  Lordship  read  articles  of  association 
16  and  17  and  continued : — ] 

The  corresponding  provisions  in  table  A  to  the  Companies  Act 
contain  no  power  to  confer  any  priorities.  The  8th  and  12th 
sections  of  the  Companies  Act,  1862  (25  &  26  Yict.  c.  89),  pro- 
vide : — [His  Lordship  referred  to  them  and  continued : — ] 

In  the  well-known  case  of  Ashhury  Bailway  Carriage  and  Iron 
Company  v.  Biche  (2),  Lord  Cairns  says  (3)  :  "  With  regard  to  the 

(1)  2  Dr.  &  Sm.  514 ;  4  D.  J.  &  S.  672.  (2)  Law  Rep.  7  H.  L.  653. 

(3)  Law  Rep.  7  H.  L.  667. 
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memorandum  of  association,  your  Lordships  will  find,  as  has  often 
already  been  pointed  out,  although  it  appears  somewhat  to  have 
been  overlooked  in  the  present  case,  that  that  is,  as  it  were,  the 
charter,  and  defines  the  limitation  of  the  powers  of  a  company  to 
be  established  under  the  Act.  With  regard  to  the  articles  of 
association,  those  articles  play  a  part  subsidiary  to  the  memoran- 
dum of  association.  They  accept  the  memorandum  of  association 
as  the  charter  of  incorporation  of  the  company,  and  so  accepting 
it,  the  articles  proceed  to  define  the  duties,  the  rights  and  the 
powers  of  the  governing  bod}^  as  between  themselves  and  the 
company  at  large,  and  the  mode  and  form  in  which  the  business 
of  the  company  is  to  be  carried  on,  and  the  mode  and  form  in 
which  changes  in  the  internal  regulations  of  the  company  may 
from  time  to  time  be  made."  And  in  that  case  it  was  held  that 
a  clause  in  the  articles  contemplating  an  extension  of  the  objects 
of  the  company  beyond  those  stated  in  the  memorandum  was 
ultra  vires.  Now  if  the  memorandum  in  this  case  had  expressly 
stated  that  all  shareholders  of  the  existing  or  increased  capital 
were  to  be  upon  an  equal  footing,  it  is  clear  that  could  not  be 
altered  by  any  provision  in  the  articles  or  any  special  resolution 
of  the  company.  But  it  was  said  that,  the  memorandum  being- 
silent  as  to  the  issue  of  preference  shares,  and  preference  as  to 
dividends  among  the  shareholders  not  being  one  of  the  things 
which  by  sect.  8  of  the  Companies  Act  of  1862  is  required  to  be 
stated  in  the  memorandum,  it  is  legitimate  to  construe  the  articles 
and  memorandum  together,  and  thus  to  treat  the  memorandum 
as  though  it  provided  that  the  increased  capital  might  be  issued 
with  a  preferential  dividend. 

In  Hutton  v.  Scarhorough  Cliff  Hotel  Company  (1),  where  a 
memorandum  was  silent  as  to  preference  shares,  it  was  held  that 
no  part  of  the  original  capital  could  be  issued  with  a  preferential 
dividend,  as  the  meaning  of  the  memorandum  was  that  the  share- 
holders should  be  on  an  equality.  Thereupon  the  company 
determined  to  raise  additional  capital,  and  they  passed  resolutions 
altering  their  articles  of  association  so  as  to  contain  a  provision 
that  in  the  event  of  the  company  authorizing  the  raising  of 
additional  capital  the  directors  might  pay  upon  it  a  preferential 
(1)  2  Dr.  &  Sm.  514;  4  D.  J.  &  s.  672. 
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dividend.  The  case  came  before  Sir  B.  Kinder sley^  V.C.  (1),  and 
he  restrained  the  company  from  doing  that  by  injunction,  on  the 
ground  that  the  issuing  of  new  shares  with  a  preferential  dividend 
would  be  an  alteration  of  the  constitution  of  the  company  as 
fixed  by  the  memorandum. 

But  in  Harrison  v.  Mexican  Bailway  Company  (2),  where  the 
memorandum  and  articles  were  substantially  the  same  as  in  the 
present  case,  the  late  Master  of  the  Kolls  distinguished  the  case 
from  Mutton  v.  Scarhorough  Cliff  Hotel  Company  (3),  holding  that 
the  implied  equality  upon  the  memorandum  between  the  share- 
holders was  rebutted  by  the  terms  of  the  contemporaneous  articles. 
That,  however,  was  decided  before  Ashhury  Bailway  Carriage  and 
Iron  Company  v.  Biclie  (4)  in  the  House  of  Lords,  and  although  that 
case  was  not  new  law  it  was  the  most  clear  and  emphatic  expression 
of  the  law  as  to  the  special  functions  of  the  memorandum  of  asso- 
ciation that  had  been  given.  In  Anderson's  Case  (5)  there  is  this 
dictum  by  Lord  Justice  Baggallay :  "  Supposing  the  memorandum 
to  have  provided  that  the  capital  should  be  £200,000,  divided 
into  a  certain  number  of  shares  of  a  certain  amount,  and  the 
articles  of  association  to  have  added  that  the  capital  of  £200,000 
should  be  divided  into  A  shares  and  B  shares,  and  that  there 
should  be  a  preferential  dividend  as  far  as  regards  the  A,  or  as  far 
as  regards  the  B  shares,  I  see  no  inconsistency  between  the 
.  articles  of  association  and  the  memorandum  of  association  in  such 
a  case."  Li  Guinness  v.  Land  Corporation  of  Ireland  (6),  Lord 
Justice  Cotton  said  (7) :  "  The  articles  cannot  in  my  opinion 
alter  or  vary  that  which  would  be  the  result  of  the  memorandum 
standing  alone.  A  special  resolution  cannot  alter  the  memo- 
randum in  any  way,  and  in  my  opinion  (though  the  case  may  be 
different  where,  as  may  sometimes  happen,  the  memorandum  intro- 
duces something  which  the  Act  does  not  require  to  be  stated  in 
it),  that  which  is  required  by  the  Act  to  be  provided  for,  and  is 
provided  for  in  the  memorandum,  can  no  more  be  altered  by  the 
articles  than  by  a  special  resolution.    There  are,  indeed,  some 


(1)  2  Dr.  &  Sm.  521.  (4)  Law  Kep.  7  H.  L.  653. 

(2)  Law  Eep.  19  Eq.  358.  (5)  7  Ch.  D.  75, 106. 

(3)  2  Dr.  &  Sm.  514  ;  4  D.  J.  &  S.  672.       (6) .  22  Ch.  D.  349. 

(7)  22  Ch.  D.  376. 
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observations  of  the  Master  of  the  EoUs  which  might  seem  to  C.  A. 

militate  with  that  position."    His  Lordship  then  referred  to  188.5 

Harrison  v.  Mexican  Bailway  Compamj  (I),  and,  after  quoting  the  j^^^ 

language  of  the  Master  of  the  KoUs  to  which  I  have  referred,  Durham 

continued  (2) :  "  I  think  that  there  the  Master  of  the  Kolls  was  Brewery 

.  Company. 
referring  to  matters  which  the  Act  does  not  require  to  be  stated 

in  the  memorandum.  But  in  reality  it  is  not  by  implication 
from  the  construction  of  the  memorandum  that  the  equality  of 
the  shareholders  as  regards  dividends  arises,  but  by  the  impli- 
cation which  the  law  raises  as  between  partners  unless  their 
contract  has  provided  the  contrary."  Lord  Justice  Bowen  said  (3)  : 
"How  can  it  be  said  that  in  all  cases  the  fundamental  condi- 
tions of  the  charter  of  incorporation,  and  the  internal  regulations 
of  the  company  are  to  be  construed  together.  Harrison  v. 
Mexican  Bailway  Company  was  cited  as  shewing  that  the  Master 
of  the  Kolls  was  willing  to  read  the  two  together,  but  the  dis- 
tinction is  obvious  that  in  that  case  the  matter  was  one  with 
which  the  creditors  had  no  concern  whatsoever."  In  the  recent 
case  of  Ashhury  v.  Watson  (4)  the  Court  of  Appeal  held  that  an 
express  provision  in  the  memorandum  as  to  some  of  the  shares 
being  preference  shares  was  a  fundamental  condition  of  the 
company,  although  not  one  of  those  matters  which  the  8th  section 
of  the  Companies  Act  of  1862  expressly  requires  to  be  stated 
in  the  memorandum,  and  therefore  could  not  be  altered  by  a 
special  resolution.  The  position,  therefore,  is  this  : — The  memo- 
randum provides  that  the  shares  issued  and  to  be  issued  are 
to  be  without  priority :  Hutton  v.  Scarhorough  Cliff  Hotel  Com- 
pany (5).  That  is  a  fundamental  condition  of  the  company : 
Ashhury  v.  Watson,  A  fundamental  condition  in  the  memo- 
randum cannot  be  altered  by  the  articles:  Ashhury  Bailway 
Carriage  and  Iron  Company  v.  Biche  (6).  But  the  memorandum 
may  be  construed  by  the  articles  so  as  to  alter  that :  Harrison 
V.  Mexican  Bailway  Company.  I  cannot  satisfactorily  to  my 
own  mind  reconcile  the  last  proposition  with  those  preceding. 
No  doubt  the  consequence  of  holding  that  a  provision  in  the 

(1)  Law  Rep.  19  Eq.  358.  (4)  30  Ch.  D.  376. 

(2)  22  Ch.  D.  377.  (5)  4  D.  J.  &  S.  672. 

(3)  Ibid.  381.  (6)  Law  Rep.  7  H.  L.  053. 
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C.  A.      articles  that  preference  shares  may  be  issued  is  inoperative  unless 

1885      there  be  a  like  provision  in  the  memorandum,  is  to  add  to  the 

^JJTe      matters  which  are  expressly  required  by  sect.  8  of  the  Act  of 

South  1862  to  be  stated  in  the  memorandum.  But  AsJibury  Bailway 
Durham  ^  ^  , 

Brewery    Carriage  and  Iron  Company  v.  Biche  (1)  decided  that  it  is  not  the 

function  of  the  articles  to  contain  provisions  as  to  the  constitution 
of  the  company,  but  only  for  its  internal  regulation,  and  it  seems 
to  be  the  inevitable  consequence  that  if  a  company  desires  to 
have  power  to  issue  preference  shares,  that,  being  an  important 
part  of  its  constitution,  should  appear  not  in  the  articles,  but  in 
the  memorandum.  It  seems  to  me  very  arguable  that  sect.  8 
implies,  though  it  does  not  express,  that  this  should  be  the  case. 
My  own  opinion  is,  that  it  is  not  legitimate  to  alter  the  memoran- 
dum in  any  matter  relating  to  the  constitution  of  the  company, 
either  by  special  resolution  or  by  reading  into  it  a  provision  in 
the  articles.  For  these  reasons  I  am  not  satisfied  that  the  Court 
has  power  to  sanction  this  scheme. 

T.  F.  M. 

C.  A.         From  this  decision  the  present  appeal  was  brought.  The 
appeal  came  on  for  hearing  on  the  9th  of  December,  1885. 

Hastings,  Q.C.,  and  Bramwell  Davis,  in  support  of  the  appeal : — 

The  creation  of  preference  shares  does  not  affect  the  rights  of 
creditors.  As  regards  shareholders,  to  some  extent  at  least,  the 
memorandum,  where  its  terms  are  not  express,  or  where  there 
is  any  ambiguity,  may  be  explained  by  the  contemporaneous 
articles ;  and  so  long  as  the  power  given  by  the  articles  does  not 
conflict  with,  but  merely  explains  and  supplements  the  memo- 
randum, it  is  valid :  it  being  no  part  of  the  memorandum  to  say 
anything  as  to  priorities :  Anderson's  Case  (2). 

Harrison  v.  Mexican  Bailway  Company  (3),  which  is  almost 
identical  with  this  case,  is  a  clear  authority  that  the  increase  of 
^  capital  authorized  by  the  memorandum  may  be  validly  carried 

oat  by  the  issue  of  preference  shares  as  provided  by  the  articles, 
and  that  special  resolutions  to  that  effect  are  not  ultra  vires. 
That  case  having  been  now  accepted  as  an  authority,  and  been 

(1)  Law  Rep.  7  H.  L.  653.  (2)  7  Ch.  D.  75. 

(3)  Law  Rep.  19  Eq.  358. 
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treated  as  binding  by  the  text-books,  will  not  lightly  be  dis- 
regarded :  In  re  Halletfs  Estate  (1).  And  where  the  memorandum 
is  silent,  a  power  in  the  articles  to  create  preference  shares  has 
been  held  sufficient :  In  re  Bangor  and  Portmadoc  Slate  and  Slab 
Company  (2).  And  that  the  articles  may  be  looked  to  in  respect 
of  matters  which  are  not  required  by  the  Companies  Act  to  be 
stated  in  the  memorandum,  and  with  which  the  creditors,  as  dis- 
tinguished from  the  shareholders,  have  no  concern  whatsoever,  is 
recognised  in  Guinness  v.  Land  Corporation  of  Ireland  (3). 
Ashhury  v.  Watson  (4)  was  also  referred  to. 

Ashfon  CrosSy  for  the  liquidator,  did  not  oppose. 


C.  A. 

1885 


In  re 
South 
Durham 
Brewery 
Company. 


LiNDLEY,  L.J. : — 

This  is  an  application  to  the  Court  under  the  Companies  Act, 
1862,  for  the  approval  of  a  scheme  for  the  reconstruction  of  the 
South  Durham  Brewery  Company,  now  in  liquidation,  which  was 
formed  and  registered  under  the  Companies  Act,  1862. 

The  memorandum  of  association  states  the  objects  for  which 
the  company  was  established,  and  clause  5  provides  that  "the 
capital  of  the  company  is  £10,000,  divided  into  1000  shares  of 
£10  each,  with  power  to  increase  the  capital."  Contempo- 
raneously with  the  memorandum  a  series  of  articles  was  registered 
which  state  (cl.  16,  17),  that  an  increase  of  capital  may  be 
made  by  the  issue  of  preference  shares.  The  question  is  whether 
this  provision  is  or  is  not  within  the  powers  of  the  company. 
The  point  raised  does  not  come  before  the  Court  for  the  first 
time,  and  but  for  certain  slight  differences  between  the  cases 
the  point  might  be  considered  as  covered  by  Harrison  v.  Mexican 
Railway  Company  (5).  In  order  to  decide  the  question,  it  is  neces- 
sary to  bear  in  mind  the  various  enactments  contained  in  the  Act 
of  1862  relating  to  the  memorandum  and  articles  of  association. 
These  provisions  are  contained  in  sects.  8-12.  The  object  of  the 
memorandum  appears  from  the  Act,  and  still  more  from  the  very 
valuable  commentary  upon  it  in  Ashhury  Baihvay  Carriage  and 

(1)  13  Ch.  D.  696.  (3)  22  Ch.  D.  349. 

(2)  Law  Kep.  20  Eq.  59.  a)  30  Ch.  D.  376. 

(5)  Law  Eep.  19  Eq,  358. 

X2  I 


270 


OHANCEEY  DIVISION. 


[VOL.  XXXL 


a  A. 

1885 

In  re 
South 
Durham 
Brewery 
Company. 

Lindley,  L.J. 


Iron  Company  v.  Biche  (1),  to  be,  that  it  is  the  charter  of  incor- 
poration containing  the  objects  of  the  company  and  the  principle 
on  which  it  is  formed,  and  that  the  memorandum  is  unalterable. 
This  has  been  a  little  modified  by  subsequent  legislation,  by 
which  the  power  of  reducing  capital  has  been  granted.  The 
articles  of  association  have  a  different  object,  viz.  to  regulate  the 
internal  management  of  the  affairs  of  the  company,  including  the 
powers  given  to  the  directors  by  the  shareholders  of  the  company. 
There  are  provisions  in  the  Act  for  altering  or  modifying  the 
articles  of  association  subject  to  the  provisions  of  the  Act  and  to 
the  conditions  contained  in  the  memorandum.  It  is  not  required 
by  the  Act  to  state  when  or  on  what  terms  the  increase  of  capital 
is  to  be  effected,  but  these  are  matters  which,  consistently  with 
the  Act,  may  be  very  properly  dealt  with  by  the  articles  as  dis- 
tinguished from  the  memorandum.  The  Act  tells  us  (sect.  50) 
how  the  original  articles  may  be  modified  by  special  resolution^ 
but  the  point  to  be  considered  is  whether  there  is  anything  in 
the  Act  or  in  the  memorandum  of  association  which  precludes  the 
company  from  saying  from  time  to  time  how  the  capital  shall  be 
increased.  In  this  case  the  memorandum  gives  notice  to  every- 
body that  the  capital  may  be  increased.  I  do  not  attach  much 
importance  to  this  statement  in  the  memorandum,  as  there  is  a 
statutory  power  (sect.  12)  to  increase  the  capital  without  any  such 
statement. 

The  difficulty  felt  by  Mr.  J ustice  Kay  in  this  case  appears  to 
have  rested  on  the  view  that  the  memorandum  impliedly  provides 
that  the  capital  shall  be  all  of  one  kind,  that  is,  that  as  far  as  the 
shareholders  were  concerned  there  was  to  be  equality  infer  se; 
and  he  thought  that  that  conclusion  was  forced  upon  him  by  the 
observations  of  Lord  Westbury  in  Sutton  v.  Scarborough  Cliff  Motel 
Company  (2).  But  they  are,  I  think,  properly  explained  by  Lord 
Justice  Cotton  in  Guinness  v.  Land  Corporation  of  Ireland  (3),. 
where  he  says  that  the  equality  of  the  shareholders  as  regards 
dividends  arises  not  by  implication  from  the  construction  of  the 
memorandum,  but  by  the  implication  which  the  law  raises  a& 
between  partners,  unless  their  contract  has  provided  the  contrary. 

(1)  Law  Kep.  7  II.  L.  653.  (2)  4  D.  J.  &  S.  672. 

(3)  22  Ch.  D.  377. 
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I  do  not  see  anything  in  the  memorandum  inconsistent  with  the 
company  reserving  to  itself  power  to  increase  its  capital  by  the  issue 
of  new  shares  on  more  advantageous  terms.  It  is  said  that  these 
articles  go  beyond  the  powers  of  the  memorandum,  but  looking 
at  the  authorities  I  see  no  case  which  warrants  that  conclusion. 
Aslibury  Baihvay  Carriage  and  Iron  Company  v.  Biclie  (1)  was 
very  different  in  its  details  from  this  case ;  and  when  the  case  of 
{ruinness  v.  Land  Corporation  of  Ireland  (2)  is  examined  we  shall 
find  that  we  are  not  departing  from  the  principle  of  law  there  laid 
tlown,  or  the  reasoning  applied  to  it,  in  deciding  that  this  in- 
<irease  of  capital  in  the  way  proposed  is  not  an  infringement  of 
the  memorandum.  That  was  a  very  curious  case,  it  being  there 
attempted  under  cover  of  an  ambiguous  clause  in  the  memo- 
randum to  apply  part  of  the  capital  subscribed  by  one  class  of 
shareholders  in  payment  of  dividends  to  another  class.  The  ratio 
decidendi  was  that  the  memorandum  stated  the  object  for  which 
the  capital  was  to  be  applied,  and  the  Court  decided  that  it  was 
impossible  to  spell  out  of  that  memorandum  an  intention  that  the 
capital  subscribed  by  one  set  of  shareholders  should  be  applied  in 
payment  of  dividends  to  another  set.  There  is  nothing  in  that 
case  in  principle  or  decision  which  covers  the  present. 

Nor  do  I  think  that  Hutton  v.  Scarborough  Cliff  Hotel  Com- 
j)any  (3),  or  the  more  recent  case  of  Aslibury  v.  Watson  (4),  affect 
this  case. 

In  the  former  case  only  part  of  the  original  capital  had  been 
issued,  and  there  was  no  power  in  the  articles  to  issue  preference 
shares.  The  directors  nevertheless  attempted  to  issue  them 
without  altering  the  articles.  This  it  was  decided  they  could  not 
do  (3).  They  then  tried  to  do  the  same  thing  in  another  way, 
viz.  by  means  of  a  special  resolution.  But  it  was  again  held  that 
they  could  not  do  so  consistently  with  the  rights  of  the  original 
shareholders  (5).  That  case  turned  on  the  fact  that  the  original 
capital  had  not  been  raised,  and  on  the  fact  that  the  issue  of 
preference  shares  was  not  originally  contemplated.  So  in  Aslibury 
V.  Watson  there  was  an  attempt  to  vary  the  rights  of  the  owners 
of  capital  as  between  themselves. 

(1)  Law  Rep.  7  H.  L.  653.  (3)  2  Dr.  &  Sm.  514  ;  4  D.  J.  &  S.  672. 

(2)  22  Ch.  D.  349.  (4)  30  Ch.  D.  376. 

(5)  2  Dr.  &  Sm.  521. 


272 


CHANCEKY  DIVISION.  [VOL.  XXXI. 


C.  A. 

1885 

In  re 
South 

DUEHAM 

Bkeweky 
Company. 

Lindley,  L.J- 


It  appears  to  me  that  the  present  case  comes  within  the  prin- 
ciple and  authority  of  Harrison  v.  Mexican  Bailway  Company  (1), 
which  is  a  sound  decision.  It  is  not  open  to  the  objection  that 
the  memorandum  and  articles  are  such  as  to  preclude  the  share- 
holders from  regulating  what  they  wish  to  do  with  the  new 
capital;  and  there  is  nothing  to  warrant  the  idea  that  all  the 
holders  of  the  original  capital  may  not  consent  to  any  mode  of 
distribution  of  new  capital  by  the  issue  of  preference  shares  or 
otherwise,  when  they  have  taken  power  to  do  so  in  their  articles — 
an  element  wanting  in  Sutton  v.  Scarborough  Cliff  Hotel  Com- 
pany  (2).  It  appears  to  me,  therefore,  that  the  proposed  scheme 
is  not  ultra  vires,  and,  Mr.  Justice  Kay  being  satisfied  with  the 
scheme  in  other  respects,  that  it  may  be  sanctioned. 


Fry,  L.J.:— 

We  have  not  heard  any  argument  in  support  of  Mr.  Justice 
Kay's  decision,  which  would  have  been  of  considerable  advantage, 
but  I  confess  that  I  am  not  able  to  follow  the  conclusion  at  which 
he  has  arrived.  The  question  has  nothing  to  do  with  any  altera- 
tion in  the  interest  of  the  holders  of  the  original  capital,  but 
merely  has  reference  to  the  terms  on  which  the  capital  is  to  be 
increased.  Even  in  the  absence  of  any  provision  in  the  memo- 
randum the  company  may  take  power  to  themselves  to  increase 
the  capital  by  the  issue  of  new  shares.  That  will  of  course  create 
competition  between  the  different  classes  of  shareholders,  but  it 
is  competent  to  the  shareholders  to  regulate  the  terms  of  this 
competition,  and  in  this  case  the  articles  have  been  so  framed  as 
to  give  new  shareholders  equal  rights  to,  or  rights  in  preference 
over  the  original  shareholders.  But  it  appears  to  me  here  there 
is  nothing  inconsistent  with  the  right  to  equality  between  the 
holders  of  the  original  capital.  The  Companies  Act,  sect.  8,  re- 
quires the  amount  of  capital  to  be  stated  in  the  memorandum,  and 
Lord  Westhury  in  Hutton  v.  Scarborough  Cliff  Hotel  Company,  held 
that  in  the  construction  of  the  memorandum  and  articles  of  asso- 
ciation, it  was  to  be  deemed  to  be  the  predominant  principle  that 
all  the  shares  mentioned  in  the  memorandum  were  to  be  equal 
inter  se  with  like  rights  and  privileges.  That  conclusion  in  no 
(1)  Law  Eep.  19  Eq.  358.  (2)  4  D.  J.  &  S.  672. 
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way  affects  the  principle  that  the  terms  of  the  competition 
between  the  old  and  the  new  holders  of  shares  may  be  settled  in 
accordance  with  the  provisions  of  the  articles.  I  therefore  agree 
in  thinking  that  the  proposed  scheme  may  be  sanctioned. 

Lopes,  L.J. : — 

I  am  of  the  same  opinion.  The  case  is  not  distinguishable 
from  Harrison  v.  Mexican  Bailway  Company  (1),  and  that  case  is 
good  law. 

Solicitor  :  0,  B.  Woolen 


C.  A. 

1885 

In  re 
South 

DUKHAM 

Brewery 
Company. 


F.  G.  A.  W. 


In  re  STEOJ^G.  C.  A. 

1885 

Fradice — Apjpeal — Security  for  Costs — Appeal  from  Order  to  strike  Solicitor         .  ^ 

off  the  Boll  Dec.  16. 

A  solicitor  who  appealed  from  an  order  striking  him  off  the  roll,  and 
directing  an  account  and  payment  of  moneys  due  from  him  to  clients  of 
his  who  obtained  the  order,  was  directed  to  give  security  for  costs,  it  being 
shewn  that  he  was  in  insolvent  circumstances. 

Whether  security  for  costs  would  have  been  required  if  the  solicitor  had 
appealed  only  against  an  order  striking  him  off  the  roll,  quxre. 

On  the  7th  of  December,  1885,  Mr.  Justice  Kay,  on  a  motion 
of  the  three  Misses  Vaux,  made  an  order  that  /.  B.  Strong  should 
be  struck  off  the  roll  of  solicitors,  and  that  an  account  should  be 
taken  of  moneys  due  from  him  to  the  Misses  Vaux,  and  that  he 
should  pay  the  same  with  interest  and  costs  within  a  month  from 
the  date  of  the  Chief  Clerk's  certificate. 

On  the  following  day,  Strong  served  notice  of  appeal  on  the 
Misses  Vaux  and  the  Incorporated  Law  Society. 

The  Misses  Vaux  now  moved  that  Strong  might  be  ordered  to 
give  security  for  the  costs  of  his  appeal.  In  support  of  the 
application,  evidence  was  adduced  that  Strong  was  not  in  a 
position  to  answer  costs.  It  appeared  that  in  March,  1885,  he 
had  sent  a  circular  letter  to  creditors,  in  which  he  offered  a 


(1)  Law  Rep.  19  Eq.  358. 
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C.  A.      composition  of  2s.  6d.  in  the  pound,  stating  his  liabilities  at 
1885      £26,058,  and  his  assets  at  £250,  and  that  three  bankruptcy 
petitions  were  pending  against  him.     By  his  affidavit  in  opposi- 
Steong.     ^[qj^  present  application  he  stated  that  by  far  the  largest 

portion  of  his  debts  shewn  in  the  circular  were  to  relatives,  who 
had  since  agreed  to  release  him  from  them,  and  that  the  bank- 
ruptcy petitions  had  been  dismissed  or  arranged.  He  further 
stated  that  immediately  before  the  first  application  to  Mr.  Justice 
Kayj  he  had  offered  to  pay  the  applicants  £200,  and  that  that 
sum  was  actually  ready  to  be  handed  over  in  cash. 

JV.  Pearson,  Q.C.,  for  the  application : — 

[Fry,  L.J. : — Has  it  not  been  said  by  the  Court  of  Appeal, 
that  it  will  be  slow  to  order  security  for  costs  where  a  solicitor 
appeals  from  an  order  striking  him  off  the  roll  ?J 

I  em  not  aware  of  any  such  principle  having  been  laid  down. 
Bingwood,  for  Strong : — 

There  is  no  proof  of  present  insolvency,  and  there  is  evidence 
of  a  recent  offer  to  pay  £200,  which  goes  to  shew  that  the 
Appellant  can  pay  costs.  The  applicaiits  ought  at  all  events  to 
pay  the  costs  of  the  application,  as  they  have  never  asked  for 
security :  The  Constantine  (1). 

LiNDLEY,  L.J. : — 

It  is  not  necessary  in  this  case  to  decide  the  point,  which  is  of 
some  importance,  whether  a  solicitor  who  appeals  from  an  order 
to  strike  him  off  the  roll,  will,  if  insolvent,  be  ordered  to  give 
security  for  costs.  I  do  not  say  that  he  will  be  ordered  to  give 
it,  if  the  order  appealed  from  is  nothing  more  than  an  order  to 
strike  him  off  the  roll.  Such  an  order  is  of  a  highly  penal 
character,  and  it  may  well  be  that  the  Court  will  allow  him  to 
appeal  from  it  without  giving  security.  Here  the  order  is  a 
mixed  order,  it  is  not  merely  for  striking  the  Appellant  off  the 
roll,  but  for  an  account  and  payment,  and  he  appeals  from  the 
whole  of  it.  To  such  a  case,  in  my  opinion,  the  general  rule 
applies.    The  Appellant  does  not  in  his  affidavit  state  that  he 

(1)  4  P.  D.  150. 
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has  means  to  pay  costs,  nor  on  the  other  hand  does  he  say  that  C.  A. 

he  cannot  give  security  for  them.    I  am  of  opinion  that  security  I88.5 

must  be  ordered.  in  re 


Fey,  L.J.,  concurred. 

Solicitor  for  the  Misses  Va^ix :  /.  W.  SyTces. 
Solicitor  for  Strong :  H.  C.  Barher, 

H.  C.  J. 


Strong. 


In  re  YAEDON'S  TKUSTS.  C.  A. 

1885 

Election — Married  Woman — Settlemeiit  on  Marriage  of  female  Infant — Restrain  t 

on  Anticipation — Covenant  to  settle  after-acquired  Property.  Aug.  7,  10  ; 

i)ec.  18. 

The  doctrine  of  election  is  founded  on  the  presumption  of  a  general 
intention  that  every  part  of  an  instrument  shall  take  effect,  and  the  pre- 
sumption of  such  general  intention  may  be  rebutted  by  an  inconsistent 
particular  intention  apparent  in  the  instrument. 

Therefore,  where  a  marriage  settlement  settled  a  fund  for  the  separate 
use  of  the  wife  for  life  with  restraint  on  anticipation,  and  contained  a  cove- 
nant by  the  wife  (then  an  infant)  to  settle  future  property : — 

Held  (reversing  the  decision  of  Kay,  J.),  that  the  wife  could  not  be  com- 
pelled to  elect  between  after-acquired  property  and  her  interest  in  the 
settled  fund,  but  was  entitled  to  retain  both. 

Appeal  of  Mrs.  Walker  from  a  decision  of  Mr.  Justice  Kay  (1). 
The  facts  sufficiently  appear  in  the  report  of  the  case  in  the  Court 
below,  and  in  the  judgment  delivered  by  Lord  Justice  Fry, 

The  question  raised  was  whether  Mrs.  Walher,  on  whose  mar- 
riage, when  an  infant,  £5000  was  settled  upon  trusts  under  which 
the  income  was  to  be  paid  to  her  for  her  sole  and  separate  use 
without  power  of  anticipation,  could  take  £8573,  which  was  after- 
wards bequeathed  to  her,  without  bringing  it  into  the  settlement 
in  accordance  with  her  covenant  in  the  deed  of  settlement  to 
settle  after-acquired  property,  and  without  making  compensation 
under  the  doctrine  of  election  out  of  the  £5000.  The  trustees  of 
the  settlement  disputed  her  right  to  take  both  sums,  and  claimed 
to  have  the  income  of  the  £5000  applied  in  making  compensation 
for  those  disappointed  by  her  electing  to  avoid  her  covenant  to 


(1)  28  Ch.  D.  124. 
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C.  A.      settle.   The  executors  under  the  will  having  paid  the  £8573  into 
1885       Court  under  the  Trustee  Belief  Act,  and  Mrs.  Walker  having  peti- 
^J^g      tioned  the  Court  for  the  payment  of  it  to  her,  the  question  came 
^KosS'^    before  Mr.  Justice  Kmj  on  originating  summons  under  Order  LV. 

 :  That  learned  Judge  decided  that  the  income  of  the  £5000 

should  be  applied  in  making  compensation  to  the  persons  dis- 
appointed by  Mrs.  Walker's  election. 
Mrs.  Walker  appealed. 


W,  Pearsofi,  Q.C.,  and  E.  Ward,  for  Mrs.  Walker  :— 

The  decision  of  Lord  Hatherley  in  Willoughhy  v.  Middleton  (1) 
that  a  married  woman  on  whom  property  had  been  settled  with  a 
restraint  on  anticipation  must  elect  to  bring  property  subse- 
quently bequeathed  to  her  into  settlement  according  to  her  cove- 
nant to  settle  future  property,  or  to  make  compensation  out  of 
the  settled  property,  was  strongly  commented  on  by  Jessel,  M.E., 
in  Smith  v.  Lucas  (2),  who  there  expressed  an  opinion  adverse  to 
such  decision.  To  give  effect  to  the  doctrine  of  election  there 
must  be  some  disposable  property  under  the  settlement  which  the 
married  woman  in  this  case  can  give  up,  and  which  the  Court  can 
sequestrate  or  otherwise  lay  hold  of,  for  compensation  for  what 
persons  under  the  settlement  are  deprived  of  by  her  election : 
Bristow  V.  Warde  (3).  Here  the  income  under  the  settlement  is 
to  be  without  power  of  anticipation,  and  as  she  cannot  alienate  it, 
so  the  Court  cannot  compel  her  to  elect.  Mr.  Justice  Chitty  in 
In  re  Wheatley  (4)  followed  and  adopted  the  view  of  Jessel,  M.E., 
in  Smith  v.  Lucas,  though  in  the  more  recent  case.  In  re  Queade's 
Trusts  (5),  he  held  that  he  was  bound  by  Willoughhy  v.  Middleton, 
The  principle  and  foundation  of  the  equitable  doctrine  of  election 
are  to  be  found  in  an  elaborate  and  learned  note  to  Dillon  v. 
Parker  (6).  The  point  as  to  the  married  woman  being  restrained 
from  anticipation,  and  therefore  unable  to  give  compensation,  was 
neither  argued  nor  decided  in  the  House  of  Lords  in  Codrington 
V.  Codrington  (7). 

(1)  2  J.  &  H.  a44.  (4)  27  Ch.  D.  606. 

(2)  18  Ch.  D.  531.  (5)  33  W.  E.  816. 

(3)  2  Ves.  336,  350.  (6)  1  Sw.  394-409. 

(7)  Law  Eep.  7  H.  L.  854. 
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Hastings,  Q.C.,  and  P.  Kingdon,  contra  : —  C.  A. 

Lord  Bedesdale  in  the  course  of  his  judgment  in  Moore  v.  But-  '^^^ 
ler  (1)  thus  states  the  ground  of  the  doctrine  of  election :  "  I  see  ^  in  re^  ^ 
from  a  note  which  I  have  of  a  case  before  Lord  Bosshjn,  he  put  it  Trusts. 
thus — *  No  person  puts  himself  in  a  capacity  to  take  under  an 
instrument  without  performing  the  conditions  of  the  instrument ; 
and  they  may  be  express  or  implied :  if  it  is  stated,  or  can  be 
collected,  that  such  was  the  intention  of  the  parties  to  the  instru- 
ment, that  intention  must  be  complied  with/  "  and  in  Codrington 
V.  Codrington  (2)  Lord  Cairns,  L.C.,  points  out  that  by  the  doctrine 
of  election  "  where  a  deed  or  will  professes  to  make  a  general  dis- 
position of  property  for  the  benefit  of  a  person  named  in  it,  such 
person  cannot  accept  a  benefit  under  the  instrument  without  at 
the  same  time  conforming  to  all  its  provisions,  and  renouncing 
every  right  inconsistent  with  them."  So  that  this  doctrine  does 
not  depend  on  the  power  of  a  married  woman  to  alienate  or  not 
property,  but  it  prevents  a  person  taking  the  benefit  of  two  things 
contrary  to  the  terms  of  the  instrument  under  which  one  of  them 
is  taken.  In  Cooler  v.  Cooper  (3)  Lord  Cairns,  L.C.,  says :  "  It 
appears  to  me  that  the  rule  is  a  rule,  as  it  was  expressed  by  Lord 
Talbot,  calling  on  them  to  elect  between  the  whole  of  their 
benefits  under  the  two  titles  under  which  they  claim,  and  that  no 
distinction  is  to  be  made  founded  on  some  supposed  intention  or 
absence  of  intention  on  the  part  of  the  testatrix  when  she  made 
one  or  other  of  her  two  testamentary  dispositions."  If  the  trustees 
of  the  settlement  were,  in  obedience  to  the  order  of  the  Court,  to 
refuse  to  pay  Mrs.  Walker  her  income  when  it  became  payable, 
there  would  be  no  question  of  anticipation,  because  it  would  be 
due  then,  and  the  doctrine  of  election  would  apply.  Moreover, 
though  a  Court  of  Equity  cannot  alter  the  clause  in  restraint  of 
anticipation,  JacZ;so^  v.  Hothouse  (4),  yet  such  clause  "may  be 
subject  to  paramount  equities,  as  for  raising  costs  of  suit :  "  Leiuin 
on  Trusts  (5),  citing  Fleming  v.  Armstrong  (6).  And  in  such  a 
case  as  this  the  Court  may  intervene  and  prevent  the  income 
under  the  settlement  from  reaching  the  married  woman  if  she 

(1)  2  Sch.  &  Lef.  249,  267.  (4)  2  Mer.  483. 

(2)  Law  Rep.  7  H.  L.  861.         •  (5)  7tli  Ed.,  p.  666. 

(3)  Ibid.  53,  67.  (6)  34  Beav.  109. 


278  CHANCEKY  DIVISION.  [VOL.  XXXI. 

take  the  money  under  the  bequest  contrary  to  her  covenant  to 
bring  it  into  settlement.  [They  referred  to  Codrington  v.  Lind- 
say (1) ;  Wilson  v.  Lord  Toivnshend  (2) ;  Savill  v.  Savill  (3) ; 
Streatfield  v.  Streaffield  (4).]  , 

Charles  Parhe,  for  the  trustees  of  the  settlement. 
Stallard,  for  a  son  of  the  marriage. 
W.  Pearson,  in  reply. 

Dec.  18.  The  following  judgment  of  the  Court  (Lord  Esher,  M.E., 
and  Bowen  and  Fry,  L.JJ.)  was  now  delivered  by 

Fry,  L.J. 

In  the  year  1860  a  marriage  was  in  contemplation  between 
Mr.  Walker  and  Miss  Vardon.  Thereupon  a  settlement  was  ex- 
ecuted which  contained,  amongst  other  things,  the  recital  of 
an  agreement  that  the  intended  wife  and  husband  should  enter 
into  the  covenant  thereinafter  contained  for  the  settlement  of 
her  future  estate.  By  this  settlement  Mr.  JValker,  the  intended 
husband,  settled  certain  property  upon  trust  for  himself  for  life, 
then  for  his  intended  wife  for  life,  and  then  for  the  children  of 
the  marriage  ;  and  by  the  same  settlement  Mr.  Vardon,  the  father 
of  the  intended  wife,  settled  other  property  upon  the  same  trusts, 
except  that  as  to  £5000,  part  thereof,  the  intended  wife  took  the 
first  life  interest  therein,  for  her  separate  use,  with  a  restraint  on 
anticipation  in  terms  to  be  hereafter  mentioned.  The  settlement 
contained  a  covenant  by  each  of  them,  the  intended  husband  and 
wife,  to  settle  any  after-acquired  property  of  the  wife  upon  the 
trusts  thereinbefore  declared  concerning  the  property  of  the 
husband,  except  that  the  ultimate  trust  in  default  of  children  was 
to  be  for  the  wife.  This  settlement  was  executed  by  both  husband 
and  wife,  but  the  wife  was  at  the  date  of  the  marriage  an  infant, 
though  that  circumstance  does  not  appear  on  the  deed. 

In  1883,  under  a  bequest  to  Mrs.  Walker  contained  in  the  will 
of  her  deceased  brother,  she  became  entitled  to  £8573  for  her 

(1)  Law  Eep.  8  Ch.  578.  (4)  Gas.  t.  Tal.  176;  1  W.  &  T. 

(2)  2  Ves.  693.  L.  C.  Eq.  5th  Ed.  412. 

(3)  2  Coll.  721. 


C.  A. 

1885 

In  re 
Vaedon's 
Trusts. 
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Vardon's 

TllUSTS. 


separate  use.  Mrs.  Walker  claims  to  receive  this  sum  of  £8573,  C.  A. 
and  also  the  income  of  the  £5000  in  which  she  had  a  life  interest  1885 
in  possession  without  power  of  anticipation.  On  the  contrary  the  j,^  j-e 
trustees  of  the  settlement  contend  that  she  cannot  take  both, 
and  that  the  husband  and  the  children  of  Mrs.  Walker  are 
entitled  to  have  the  income  of  the  £5000  applied  in  compensation 
of  their  claims  under  the  covenant  to  settle.  Mr.  Justice  Kay 
has  decided  that  the  trustees'  contention  is  right.  Mrs.  Walker 
has  appealed. 

Mrs.  Walker  contends  that  she  is  entitled  to  retain  the  benefit 
under  the  settlement  because  it  is  income  settled  to  her  separate 
use  free  from  the  power  of  anticipation :  and  that  she  is  entitled 
to  the  benefit  given  to  her  by  her  brother's  will  because  the  will 
which  gives  it  to  her  is  operative,  and  the  covenant  which  would 
take  it  away  from  her  is  inoperative. 

As  she  was  an  infant  at  the  time  of  the  execution  of  the  settle- 
ment and  of  the  marriage,  it  is  evident  that  her  contention  must 
prevail  unless  she  can  be  reached  by  the  doctrine  of  election. 
That  doctrine  rests,  not  on  the  particular  provisions  of  the  in- 
strument which  raises  the  election,  but  on  the  presumption  of  a 
general  intention  in  the  authors  of  an  instrument  that  effect 
shall  be  given  to  every  part  of  it,  "  the  ordinary  intent,"  to  use 
the  words  of  Lord  Hatlierley  {Cooper  v.  Cooper  (1)),  "  implied  in 
every  man  who  affects  by  a  legal  instrument  to  dispose  of  pro- 
perty, that  he  intends  all  that  he  has  expressed."  This  general 
and  presumed  intention  is  not  repelled  by  shewing  that  the 
circumstances  which  in  the  event  gave  rise  to  the  election  were 
not  in  the  contemplation  of  the  author  of  the  instrument  (Coojyer 
V.  Cooper),  but  in  principle  it  is  evident  that  it  may  be  repelled 
by  the  declaration  in  the  instrument  itself  of  a  particular  inten- 
tion inconsistent  with  the  presumed  and  general  intention. 

For  example,  if  the  settlement  in  question  had  contained  an 
express  declaration  that  in  no  case  should  the  doctrine  of  election 
be  applied  to  its  provisions,  there  seems  to  be  no  reason  why  such 
a  declaration  should  not  have  full  effect  given  to  it.  The  late 
Mr.  Siuanston  appears  to  us  to  have  correctly  enunciated  the  law 
on  this  j)oint,  when  he  said :  "  The  rule  of  not  claiming  by  one 
(1)  Law  Rep.  7  H.  L.  71. 
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C.  A.      part  of  an  instrument  in  contradiction  to  another,  has  exceptions  ; 

1885       and  the  ground  of  exception  seems  to  be,  a  particular  intention, 

I^TTe  denoted  by  the  instrument,  different  from  that  general  intention, 
^^RusTs'^    the  presumption  of  which  is  the  foundation  of  the  doctrine  of 

  election."  (1) 

The  settlement  in  the  present  case  declares  that  the  income  of 
the  fund  in  question  should  be  paid  to  Mrs.  Walker  for  her  sole 
and  separate  use,  that  her  receipt  alone  should  be  a  sufficient  dis- 
charge for  the  same,  and  that  she  should  not  have  power  to 
dispose  or  deprive  herself  of  the  benefit  thereof  in  the  way  of 
anticipation. 

What  is  the  force  and  effect  of  this  restraint  on  anticipation  ? 
It  provides  that  nothing  done  or  omitted  to  be  done  by  Mrs. 
Walker  at  any  given  time  shall  deprive  her  of  the  right  to 
receive  from  the  trustees  the  next  and  every  succeeding  payment 
of  the  income  of  the  fund  as  it  becomes  due.  But  if  she  be  put 
to  her  election,  and  if  by  her  election  she  deprives  herself  of  the 
right  to  receive  subsequent  payments  of  the  income  until  her 
husband  and  children  are  compensated,  it  follows  that  she  has  by 
the  act  of  election,  or  by  the  default  in  performing  her  covenant, 
deprived  herself  of  the  benefit  of  the  income  in  the  way  of  antici- 
pation, which  is  the  very  thing  which  the  settlement  declares 
that  she  cannot  do.  This  settlement,  therefore,  in  our  judgment, 
contains  a  declaration  of  a  particular  intention  inconsistent  with 
the  doctrine  of  election,  and  therefore  excludes  it. 

This  conclusion  appears  to  us  consonant  with  the  general 
understanding  of  men  and  women  in  England  at  the  present  day. 
A  provision  for  a  married  woman  who  is  restrained  from  anticipa- 
tion is  regarded  as  giving  the  highest  security  known  to  the  law 
that  the  married  woman  shall,  come  what  may  to  herself  and  her 
husband,  have  from  half-year  to  half-year  some  moneys  paid  into 
her  very  hands  to  increase  her  comforts  or  to  supply  her  with 
maintenance.  And  this  security  would  be  seriously  imperilled  if 
by  the  doctrine  of  election  she  could  take  in  lieu  of  this  inalien- 
able provision  a  sum  of  money  or  other  benefit  which  she  might 
forthwith  make  over  to.  her  husband  or  squander  at  her  choice. 
Suppose,  to  imagine  events  which  nothing  in  the  present  case 

(1)  1  Sw.  m,  n. 


VOL.  XXXI.] 


CHANCEEY  DIVISION. 


281 


suggests  as  probable,  suppose  that  Mrs.  Walker  were  put  to  her      C.  A. 
election,  that  she  took  the  £8000,  and  that  she  lost  her  annual  1885 
income  of  the  £5000,  and  immediately  squandered  or  lost  the 
£8000,  she  might  pass  the  rest  of  her  life  in  that  very  poverty  ^^^^g^^ 

and  need  against  which  the  inalienable  provision  of  the  settle-   

ment  was  designed  to  protect  her. 

Hitherto  we  have  discussed  this  case  as  if  it  were  unaffected 
by  authority.  But  that  is  not  entirely  so.  In  Willougliby  v. 
Middleton  (1)  the  late  Lord  Hatherleij,  then  a  yice-Chancellor, 
decided  that  a  married  woman  should  be  put  to  her  election 
between  certain  benefits  derived  under  a  will  for  her  separate  use 
without  any  restraint  on  anticipation,  and  the  life  interest  to  her 
separate  use  without  power  of  anticipation  given  to  her  under  a 
settlement  executed  when  she  was  an  infant ;  and  the  decision  in 
this  case  was  stated  without  any  expression  of  disapproval  by 
Lord  Selhorne  in  Codrington  v.  Lindsay.  (2) 

On  the  other  hand,  the  late  Master  of  the  KoUs,  Sir  George 
Jessel,  in  Smith  v.  Lucas  (3),  criticised  the  decision  of  Lord 
Hatherley  in  Willougliby  v.  Middleton^  and  observed  forcibly  on 
the  inconveniences  which  would  follow  if  that  decision  were  to 
prevail ;  and  this  case  before  the  Master  of  the  Eolls  was  referred 
to  without  disapproval  by  Earl  Selhorne  in  the  House  of  Lords  in 
CaTiill  V.  Cahill  (4).  Mr.  Justice  Chitty,  in  In  re  Wheatley  (5), 
has  followed  the  late  Master  of  the  KoUs,  whilst  Mr.  Justice  Kay 
has  in  the  case  now  under  appeal  followed  Lord  Hatherley.  In 
this  conflict  of  opinion  in  the  Courts  of  the  first  instance  and  in 
the  absence  of  any  decision  in  the  House  of  Lords  or  in  this 
Court  we  feel  ourselves  at  liberty,  and  therefore  bound,  to  decide 
the  question  before  us  upon  principle. 

Upon  principle  we  are  of  opinion,  for  the  reasons  already  given, 
that  the  order  of  Mr.  Justice  Kay  cannot  be  sustained,  and  we 
discharge  the  same,  and  declare  that  the  appellant  is  not  bound 
to  elect. 

The  proceedings  in  the  present  case  have  arisen  out  of  the 
payment  into  Court  under  the  Trustee  Belief  Act  of  the  £8573, 

(1)  2  J.  &  H.  344.  (3)  18  Ch.  D.  531. 

(2)  Law  Rep.  8  Ch.  578.  (4)  8  App.  Cas.  420,  427. 

(5)  27  Ch.  D.  606. 
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C.  A.      representing  the  legacy  given  to  Mrs.  Walker  by  her  brother's 
1885       will.    In  that  matter  she  presented  a  petition,  and  she  subse- 
^JJ^g      quently  took  out  an  originating  summons  for  the  decision  of  the 
^Tbvsts^    question,  and  the  trustees  of  the  settlement  have  represented  all 
; —       parties  contesting  Mrs.  Walker's  claim.    We  direct  the  costs  of 
Mrs.  Walker  to  be  paid  out  of  the  fund  in  Court,  and  the  costs 
of  the  trustees  to  be  paid  out  of  the  £5000  in  which  she  is  entitled 
to  a  present  life  interest. 

Solicitors :  Talhot  &  Tasker  ;  Poole  &  Co. ;  Edward  F.  ill.  Ryan. 

W.  P. 


c.  A.  STANDING  v,  BOWEING. 

!f2  [1883    S.  566.] 

Aug.  10 ; 

Dec.  18.  Tramfei'  of  Stock  into  Joint  Names — Resulting  Trust — Presumption — Intention 
  to  henefit. 

The  Plaintifif,  a  widow,  in  tlie  year  1880,  caused  £6000  Consols  to  be 
transferred  into  the  joint  names  of  herself  and  the  Defendant,  who  was  her 
godson.  She  did  so  with  the  express  intention  that  the  Defendant,  in  the 
event  of  his  surviving  her,  should  have  the  Consols  for  his  own  benefit,  but 
that  she  should  have  the  dividends  during  her  life ;  and  she  had  previously 
been  warned  that  if  she  made  the  transfer  she  could  not  revoke  it.  The 
first  notice  the  Defendant  had  of  the  transaction  was  a  letter  from  the 
Plaintiff's  solicitors  about  the  end  of  1882  claiming  to  have  the  fund  re- 
transferred  to  the  Plaintiff : — 

lleld^  that  the  legal  title  of  the  Defendant  as  a  joint  tenant  of  the  stock 
was  complete,  although  he  had  not  assented  to  the  transfer  until  he  was 
requested  to  join  in  re-transferring  the  stock,  for  that  the  legal  title  of  a 
transferee  of  stock  is  complete  without  acceptance. 

A  transfer  of  property  to  a  person  without  his  knowledge,  if  made  in 
proper  form,  vests  the  property  in  him  at  once,  subject  to  his  right  to 
repudiate  it  when  informed  of  the  transfer. 

Held,  further,  that  the  Plaintiff  could  not  claim  a  re-transfer  on  equitable 
grounds,  the  evidence  clearly  shewing  that  she  did  not,  when  she  made  the 
transfer,  intend  to  make  the  Defendant  a  mere  trustee  for  her  except  as  to 
the  dividends : — 

Eeld,  therefore  (affirming  the  decision  of  Mr.  Justice  Pearson)y  that 
the  Plaintiff  was  not  entitled  to  have  the  stock  re-transferred  to  her. 


UN  the  3rd  of  November,  1880,  the  Plaintiff,  then  a  widow, 
aged  eighty-six,  transferred  £6000  Consols  from  her  own  name 
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into  the  joint  names  of  herself  and  the  Defendant  Boivring,  who      C.  A. 
was  her  godson,  but  to  whom  she  did  not  stand  in  loco  parentis.  1885 
The  transfer  was  made  without  Bowring's  privity,  but  the  evidence  Standing 
shewed  that  the  Plaintiff  made  the  transfer  deliberately,  after  bowking 

being  warned  that  if  she  made  it  she  could  not  revoke  it,  and   

that  she  made  it  with  the  express  intention  of  conferring  a  benefit 
on  Boivring,  and  not  with  the  intention  of  making  him  a  mere 
trustee  for  her.  In  December,  1882,  the  Plaintiff  married,  and 
shortly  afterwards  her  solicitors  wrote  to  Bowring  requiring  him 
to  concur  in  re-transferring  the  stock  into  the  name  of  the  Plain- 
tiff. This  was  the  first  information  Boivring  had  of  the  stock 
having  been  transferred  into  the  joint  names.  He  declined  to 
concur  in  a  re-transfer,  and  this  action  was  accordingly  commenced 
to  compel  him  to  do  so.  Mr.  Justice  Pearson  dismissed  the  action 
with  costs  (1).  The  Plaintiff  appealed,  and  the  appeal  was  argued 
on  the  10th  of  August,  1885. 

Cozens-Hardtjy  Q.C.,  and  ChadivycJc  Sealey,  for  the  Appellant : — 

There  is  no  sufficient  evidence  of  an  intention  to  make  a  bene- 
ficial gift  according  to  the  legal  effect  of  the  transfer,  and  the 
transferor  did  not  stand  in  loco  parentis  to  the  Defendant.  The 
transferee  had  as  good  a  legal  right  as  the  transferor  to  receive  the 
dividends,  and  it  certainly  was  not  intended  that  the  transferee 
should  receive  them  ;  there  must,  therefore,  have  been  a  trust  for 
the  transferor,  making  the  beneficial  interests  not  correspond  with 
the  legal  interests.  There  is,  therefore,  a  resulting  trust.  We 
contend,  further,  that  the  legal  title  was  not  made  complete,  for 
that  there  is  a  locus  poenitentiee  till  a  voluntary  gift  is  communi- 
cated to  the  donee. 

[LoKD  Halsbury,  L.C.  : — Have  you  any  authority  in  support 
of  that  position.] 

There  is  no  express  authority  to  that  effect,  but  a  gift  must  be 
incomplete  till  acceptance,  and  here  there  was  no  acceptance 
before  the  revocation,  for  the  Defendant  did  not  know  of  the 
transfer. 

[Cotton,  L.J. : — Is  not  the  gift  complete  when  the  donor  has 

(1)  27  Ch.  D.  341. 
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0.' A.      pnt  the  fund  out  of  his  own  power.    Is  there  any  difference  made 
1885       by  the  fact  that  the  transfer  is  not  into  the  sole  name  of  the 
Standing  donee?] 

BowRiNG,  It  does  not  appear  that  that  makes  any  difference :  In  re 
*  EyJcyn^s  Trusts  (1),  but  the  Plaintiff  not  being  in  loco  jyarentis 
towards  the  Defendant  the  burden  of  proof  is  on  him  to  prove  an 
intention  to  give  according  to  the  legal  effect  of  the  transfer : 
Fowkes  V.  Pascoe  (2).  If  there  had  never  been  any  intention  to 
make  a  beneficial  gift  the  transferee  must  have  re-transferred  the 
stock  when  called  upon,  and  if  the  incomplete  gift  is  revoked  it 
is  just  the  same  as  if  it  had  never  been  made. 

[Cotton,  L.J. : — If  there  was  at  the  time  of  the  transfer  an  in- 
tention to  give,  can  there  be  afterwards  any  locus  ]poenitentise,  the 
property  having  been  actually  transferred  ?] 

Giffard,  Q.C.,  and  Dunning,  contra : — 

This  was  a  complete  gift  carried  out  by  the  mode  of  transfer 
suited  to  this  kind  of  property.  Nothing  but  a  re-transfer  could 
bring  the  stock  back  to  the  transferor,  and  when  a  transfer  is 
complete,  unless  the  transferor  can  fix  a  trust  on  the  property, 
the  legal  title  must  prevail. 

[LiNDLEY,  L.J. : — Is  not  acceptance  by  the  donee  necessary  to 
make  a  complete  gift  ?] 

It  is  too  late  to  revoke  an  intention  to  give  when  the  donor 
has  divested  himself  of  the  property. 

[Cotton,  L.J. : — The  Acts  relating  to  the  Bank  of  England 
provide  for  acceptance  of  stock  by  a  transferee,  but  do  not  make 
it  necessary  in  order  to  complete  his  title,  and  I  believe  that  a 
formal  acceptance  is  rarely  given.] 

Assent  by  a  donee  is  presumed  unless  and  until  he  disclaims  : 
Xenos  V.  Wickham  (3).  The  donor  here  was  warned  at  the  time 
that  the  gift  would  be  irrevocable,  and  as  she  went  on,  she  must 
be  taken  to  have  intended  an  irrevocable  gift.  The  gift  was  per- 
fected so  far  as  it  could  be  perfected,  and  non-communication  to 
the  donee  is  not  material :  Tate  v.  Leithead  (4) ;  Clavering  v. 

(1)  '6  Ch.  D.  115.  (3)  Law  Kep.  2  H.  L.  296. 

(2)  Law  Rep.  10  Ch.  343.  (4)  Kay,  658. 
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'Clavering  (1) ;  JDoe  v.  Kniglit  (2).  The  cases  which  are  collected 
under  Byer  v.  Byer  (8)  shew  that  subsequent  acts  and  declara- 
tions are  not  admissible  on  the  question  whether  there  is  a  result- 
ing trust. 

Cozens-Hardy,  in  reply : — 

The  proposition  that  acceptance  of  a  gift  is  not  necessary  to 
make  the  gift  complete  would  lead  to  serious  consequences. 

[Cotton,  L.J. : — Could  you,  before  any  communication  to  the 
godson,  have  brought  an  action  against  the  bank  to  compel  them 
to  put  it  back  into  your  name  on  the  ground  that  the  donee  had 
not  accepted  it  ? 

LiNDLEY,  L.J. : — Is  not  a  person  to  be  presumed  to  have  ac- 
cepted any  gift  which  involves  no  liability  ?] 

1885.  Dec.  18.    Loed  Halsbury,  L.C.  : — 

The  Plaintiff  in  this  case  being  in  the  year  1880  eighty-six 
years  of  age,  and  being  at  that  time  possessed  of  Consols  to  the 
amount  of  £6000,  transferred  them,  by  an  instrument  appropriate 
for  that  purpose,  into  the  names  of  herself  and  her  godson,  Bohert 
Alner  Bowring,  I  think  it  was  proved  that  she  was  aware,  when 
she  did  this,  that  she  would  be  able  during  her  lifetime  to  receive 
the  dividends,  and  that  if  her  godson  survived  her,  which  seemed 
probable,  he  would  become  entitled  as  survivor  to  the  Consols  so 
transferred.  I  think  it  is  proved  that  this  was  her  object  and 
intention,  but,  for  the  reason  which  she  herself  explained,  namely 
that  the  anticipation  of  wealth  would  make  him  less  active  in 
the  duties  of  life,  she  kept  from  him  any  knowledge  of  the  dis- 
position she  had  made.  Two  years  afterwards  she  married,  and 
shortly  afterwards  the  Defendant  became  aware  for  the  first  time 
of  the  facts  above  stated,  by  the  receipt  of  a  letter  requiring  him 
to  retransfer  into  the  name  of  Mrs.  Standing  the  stock  in  ques- 
tion. The  facts  which  I  have  assumed  to  be  proved  seemed  upon 
the  argument  to  have  disposed  of  every  question  but  one,  and  that 

(1)  Prec.  Ch.  235.  (3)  1  W.  &  T.  L.  C.  Eq.  5th  Ed. 

(2)  5  B.  &  C.  671.  p.  223. 

r  2  1. 
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C.  A.      one  is  whether  the  intended  gift  was  complete,  in  which  case  it 
1^85       would  not  be  revocable  at  the  option  of  the  donor,  or  whether 
Standing    the  gift  was  not  complete,  but  rested  only  in  intention,  although 
BoATOiNG-         subject-matter  of  the  gift  did  not  remain  within  the  control 
of  the  donor.    If  the  matter  were  to  be  discussed  now  for  the  first 

lard  Halsbury, 

time,  I  think  it  might  well  be  doubted  whether  the  assent  of  the 
donee  was  not  a  preliminary  to  the  actual  passing  of  the  property. 
You  certainly  cannot  make  a  man  accept  as  a  gift  that  which  he 
does  not  desire  to  possess.  It  vests  only  subject  to  repudiation. 
That  is  a  matter  which  was  settled  by  authorities  which  were  not 
called  to  our  attention  in  the  course  of  the  argument.  In  Butler 
and  Baker's  Case  (1),  it  is  said  :  "  The  same  law  of  a  gift  of  goods 
and  chattels,  if  the  deed  be  delivered  to  the  use  of  the  donee,  the 
goods  and  chattels  are  in  the  donee  presently,  before  notice  or 
agreement ;  but  the  donee  may  make  refusal  in  pais,  and  by  that 
the  property  and  interest  will  be  devested."  That  case  was  decided 
in  the  year  1590.  Exactly  100  years  afterwards,  in  Thompson  v. 
Leach  (2),  the  question  again  arose,  and  was  decided  by  the  Queen's 
Bench  against  the  opinion  of  Ventns,  J.  But  that  opinion  so- 
given  was  reversed  afterwards  by  the  House  of  Lords  on  a  writ 
of  error  (3),  and  that  was  a  very  strong  case  indeed,  because  the 
effect  of  the  surrender  was  to  bar  a  contingent  remainder,  which 
would  otherwise  have  become  vested  by  the  birth  of  the  son,  whicL 
happened  before  the  assent  of  the  surrenderee.  In  Siggers  v. 
Evans,  1855  (4),  the  old  authorities  are  reviewed,  and  Lord 
Campbell  formulated  the  principle  which  I  have  indicated  above. 
Under  these  circumstances  it  seems  to  me  that  both  the  beneficial 
and  the  legal  interest  in  these  consols  passed  to  the  Defendant  in 
this  suit.  If  both  the  legal  and  beneficial  interest  were  intended 
to  pass  and  did  pass,  I  do  not  see  how  any  question  of  trust  could 
arise. 

The  result,  therefore,  is,  that  I  agree  with  the  decision  at  which 
the  learned  Judge  in  the  Court  below  has  arrived,  and  I  think 
that  that  decision  must  be  affirmed,  and  this  appeal  dismissed, 
with  costs. 


(1)  3  Rep.  26  b. 

(2)  2  Vent.  198. 


(3)  2  Vent.  208. 

(4)  5  B.  &  B.  367. 
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€oTTON,  L.J. : —  C.  A. 

The  Plaintiff  Mrs.  Standing  commenced  this  action  in  order  to 
have  it  declared  that  the  Defendant  Boivring  was  a  trustee  for  her  Standing 
of  a  sum  of  £6000  Consols.  Bowring. 

The  facts  have  been  sufficiently  stated  by  the  Lord  Chancellor. 
Though  the  Defendant  was  the  nephew  of  the  first  husband  of 
the  Plaintiff,  she  was  not  in  loco  parentis  to  him,  and  the  rule 
is  well  settled  that  where  there  is  a  transfer  by  a  person  into 
his  own  name  jointly  with  that  of  a  person  who  is  not  his  child, 
or  his  adopted  child,  then  there  is  prima  facie  a  resulting  trust 
for  the  transferor.  But  that  is  a  presumption  capable  of  being 
rebutted  by  shewing  that  at  the  time  the  transferor  intended  a 
benefit  to  the  transferee,  and  in  the  present  case  there  is  ample 
evidence  that  at  the  time  of  the  transfer,  and  for  some  time 
previously,  the  Plaintiff  intended  to  confer  a  benefit  by  this 
transfer  on  her  late  husband's  godson.  In  fact,  when  she  desired 
to  get  the  stock  back  again,  what  she  said  shewed  that  she  had 
originally  intended  to  confer  a  benefit  on  the  Defendant  Bowring ^ 
but  that  in  consequence  of  something  he  had  done  which  had  dis- 
pleased her,  she  desired,  if  possible,  to  take  back  that  which  she 
had  intended  to  be  a  benefit  to  him.  That  being  so,  the  presump- 
tion that  there  would  be  a  resulting  trust  for  her  is  entirely 
rebutted,  and  it  must  be  taken  here,  that  although  she  did  not 
intend  Bowring  to  have  any  right  to  the  dividends  during  her 
lifetime,  she  intended  to  give  him  a  beneficial  interest  in  the 
stock,  and  that  on  her  death,  as  he  survived  her,  the  legal  right 
must  prevail,  and  he  must  take  the  property  for  his  own  benefit. 

Another  question,  which  has  been  already  referred  to  by  the 
Lord  Chancellor,  was  raised  in  this  case,  viz.,  whether  anything 
vested  in  Bowring,  because  until  he  was  informed  that  the  Plaintiff, 
Mrs.  Standing,  desired  to  get  back  this  stock,  he  never  was  in- 
formed of  the  transfer.  Now  the  transfer  of  stock  in  the  public 
funds  is  regulated  by  Act  of  Parliament,  and  the  statutory  mode 
of  transfer  is  by  an  instrument  in  the  books  of  the  Bank  of  England 
to  be  signed  by  the  transferor.  That  was  done  here,  and  although 
the  National  Bebt  Act,  1870,  recognises  an  acceptance  by  the 
transferee,  yet  it  does  not  make  that  acceptance  necessary  or 
essential,  for  sect.  22  provides  that  "  the  person  to  whom  a  transfer 
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0.  A.      is  so  made  may,  if  Tie  thinks  fit,  underwrite  his  acceptance 
1885       thereof."    Now,  I  take  the  rule  of  law  to  be  that  where  there  is  a 
Standing    transfer  of  property  to  a  person,  even  although  it  carries  with  it 
BowKiNG.    some  obligations  which  may  be  onerous,  it  vests  in  him  at  once 
cottraljj    before  he  knows  of  the  transfer,  subject  to  his  right  when  informed 

  of  it  to  say,  if  he  pleases,  "  I  will  not  take  it."   When  informed  of 

it  he  may  repudiate  it,  but  it  vests  in  him  until  he  so  repudiates 
it.  Siggers  v.  Evans  (1),  referred  to  by  the  Lord  Chancellor,  is  a 
late  case  to  that  effect,  in  which  the  earlier  authorities  are  reviewed^ 
and  one  very  remarkable  case.  Smith  v.  Wheeler  (2),  is  quoted 
at  p.  382,  and  also  at  greater  length  in  Small  v.  Marwood  (3),  where 
the  right  of  the  Crown  was  defeated  by  an  assignment  made 
before  that  right  accrued,  but  not  communicated  to  the  assignee 
until  after  that  right  had  accrued.  It  was  held  that  although 
the  assignee  knew  nothing  of  the  assignment,  it  became  effectual 
at  once,  so  as  to  defeat  the  title  of  the  Crown,  which  accrued  before 
the  knowledge  was  communicated  to  the  assignee,  and  therefore 
of  course  before  acceptance  by  the  assignee.  In  my  opinion 
therefore  the  appeal  fails. 

LiNDLEY,  L.J. : — 

The  right  of  the  Plaintiff  to  have  the  £6000  Consols  in  question 
in  this  action  retransferred  to  her  depends  upon  the  legal  effect 
of  her  own  conduct  on  the  3rd  of  November,  1880.  On  that  day 
she  caused  £6000  Consols,  then  belonging  to  her,  to  be  transferred 
in  the  books  of  the  BanJc  of  England  into  the  joint  names  of 
herself  and  the  Defendant,  and  the  evidence  shews  that  she  did 
this  deliberately,  after  being  advised  that  she  would  not  be  able 
to  rescind  the  transaction,  and  clearly  at  the  time  intending  the 
Defendant  to  keep  the  Consols  for  his  own  benefit  after  her  death 
in  the  event  of  his  surviving  her,  which  event  was  highly  pro- 
bable. The  transfer  was  made  without  consideration  and  without 
any  knowledge  on  the  part  of  the  Defendant  of  what  was  done. 
She  now  wishes  to  have  the  Consols  retransferred  into  her  own 
name,  and  the  question  is  whether  she  is  entitled  to  have  them 
back. 

(1)  5  E.  &  B.  367.  (2)  1  Vent.  128. 

(3)  9  B.  &  C.  300,  306. 
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The  transfer  of  stock  and  the  rights  of  stockholders  (i.e.,  of      0.  A. 
persons  in  whose  names  the  stock  is  standing)  depends  partly  on  1885 
general  principles  and  partly  on  the  proyisions  of  the  National  standing 
Debt  Act,  1870  (33  &  34  Vict.  c.  71).   By  this  statute  a  transferee  ^^J-j^^^^ 
of  stock  prima  facie  acquires  the  legal  title  to  it ;  and  if  his  ^^.^^j^^^  ^ 

transferor  had  himself  a  good  title  to  the  stock  and  a  right  to   

transfer  it,  and  has  transferred  it,  the  transfer  cannot  be  treated 
by  him  or  by  the  Bank  of  England  as  a  nullity.  Nor  is  there  any 
method  by  which  the  transferor  can  get  back  his  stock  without 
the  concurrence  of  the  transferee  or  some  order  of  a  competent 
Court  requiring  him  to  execute  a  retransfer.  Formal  acceptance 
by  the  transferee  of  the  transfer  to  him  is  not  necessary  to  com- 
plete his  legal  title  (see  sect.  22).  The  Defendant  in  this  case 
declines  to  retransfer  the  stock,  and  the  question  is  therefore 
reduced  to  this — viz.,  whether  there  are  any  grounds  on  which 
the  Court  can  order  him  to  do  so,  or  make  him  account  to  the 
Plaintiff  for  the  value  of  the  stock  which  she  seeks  to  get  back 
from  him. 

The  Plaintiff  in  her  statement  of  claim  and  in  the  Court  below 
rested  her  case  on  equitable  grounds,  and  sought  to  establish  a 
trust  in  her  favour.  But  the  only  trust  which  was  consistent  with 
the  evidence  was  a  trust  to  pay  her  the  income  of  the  Consols  for 
the  joint  lives  of  herself  and  the  Defendant.  This  trust  was  not 
in  controversy,  but  is  not  sufficient  for  the  Plaintiff's  purpose. 
No  trust  will  suffice  short  of  an  absolute  trust  for  herself.  But  it 
is  impossible  to  impose  such  a  trust  on  the  Defendant,  when  the 
evidence  conclusively  shews  that  she  never  intended  to  create 
any  trust  of  the  kind.  Trusts  are  neither  created  nor  implied  by 
law  to  defeat  the  intentions  of  donors  or  settlors ;  they  are  created 
or  implied  or  are  held  to  result  in  favour  of  donors  or  settlors  in 
order  to  carry  out  and  give  effect  to  their  true  intentions,  ex- 
pressed or  implied.  It  appears  to  me  there  are  no  equitable  as 
distinguished  from  legal  grounds  on  which  the  Plaintiff  can 
obtain  relief. 

It  was,  however,  contended  before  us  that  the  legal  title  had 
not  passed  to  the  Defendant;  that,  as  he  never  knew  of  the 
transfer  or  assented  to  it  until  after  he  was  requested  to  retransfer 
the  stock,  the  gift  of  it  to  him  was  really  incomplete,  and  that  the 
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legal  title  to  it  was  still  in  the  Plaintiff.  I  am  of  opinion,  how- 
ever, that  this  is  not  the  case.  An  incomplete  gift  can,  of  course, 
be  revoked  by  the  donor  at  any  time ;  and  I  believe  that  by  the 
civil  law  and  the  laws  of  some,  if  not  all,  foreign  countries  founded 
upon  it,  a  gift  is  incomplete  until  the  donee  has  assented  to  it,  or 
at  least  until  he  has  been  informed  of  it  and  has  tacitly  assented 
to  it  by  not  objecting  to  it.  But  I  have  not  been  able  to  ascer- 
tain that  this  doctrine  is  ever  applied  where,  as  in  this  case,  the 
donor  has  put  the  thing  given  out  of  his  own  power,  and  has 
placed  it  in  such  a  position  that  he  can  only  get  the  thing  back 
with  the  concurrence  of  the  donee.  When  once  the  possession  is 
changed  it  is  too  late  to  revoke ;  but  whether  possession  is  changed 
until  the  donee  has  assented  to  the  change  is  not  so  clear.  How- 
ever this  may  be  on  general  principles  or  by  the  civil  law,  our 
own  law  as  to  the  necessity  of  assent  to  gifts  seems  settled  by 
Butler  and  Bakers  Case  (1),  Thompson  v.  Leach  (2),  in  the  House 
of  Lords,  and  Siggers  v.  Evans  (3).  The  older  authorities  were 
carefully  examined  in  this  last  case  by  Lord  Campbell,  and  I  take 
it  now  to  be  settled,  that  although  a  donee  may  dissent  from  and 
thereby  render  null  a  gift  to  him,  yet  that  a  gift  to  him  of  pro- 
perty, whether  real  or  personal,  by  deed,  vests  the  property  in 
him  subject  to  his  dissent.  The  same  principle  appears  to  me  to 
be  applicable  to  transfers  of  stock  in  the  books  of  the  Bank  of 
England.  If  the  assent  of  the  transferee  were  necessary  to  com- 
plete his  legal  title,  the  Legislature  would  not  have  made  his 
formal  acceptance  of  a  transfer  to  him  unnecessary,  as  it  has  done 
by  the  section  to  which  I  have  already  alluded.  It  would  be  very 
embarrassing  to  the  Bank  of  England  if  acceptance  of  a  transfer 
were  necessary,  and  yet  that  no  evidence  of  it  in  their  books 
should  be  so.  For  these  reasons  I  am  of  opinion  that  the  Plain- 
tiff's attempted  revocation  of  her  gift  was  too  late,  and  that  the 
appeal  fails,  and  ought  to  be  dismissed  with  costs. 

Solicitors :  Sandom,  Kersey,  &  Knight ;  Bell,  Brodrich,  &  Gray, 
agents  for  Linton  &  Kenshole,  Cardiff. 

(1)  3  Rep.  25  a.  (2)  2  Vent.  198,  208. 

(3)  5  E.  &  B.  367. 

H.  C.  J. 
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Infant — Maintenance — Charge  on  Tnfarits'  Real  Estate. 


.  1885 
Dec.  4,  16,  21. 


Two  infants  were  entitled  to  successive  estates  tail  in  remainder  after 
the  life  estate  of  their  father,  which  life  estate  had  been  sold  under  his  bank- 
ruptcy. There  being  no  income  applicable  to  the  maintenance  of  the 
infants,  an  application  was  made  on  their  behalf  that  a  yearly  sum  might 
be  allowed  for  that  purpose,  and  borrowed  on  the  security  of  a  mortgage 
or  charge  on  the  real  estate  to  which  they  were  entitled  as  above,  the 
amount  for  which  the  charge  was  to  be  given  including  the  premiums  on 
the  insurance  requisite  for  the  protection  of  the  lender  : — 

Held,  that  an  order  sanctioning  the  scheme  could  not  be  made,  and  that 
the  principle  of  In  re  Howarth  (1)  would  not  support  it,  for  that,  although 
judgment  might  be  recovered  against  the  infants  for  necessaries  supplied  to 
them,  it  could  not  be  recovered  for  premiums  on  the  policies,  and,  more- 
over, judgment  could  not  be  recovered  against  one  infant  for  necessaries 
supplied  to  the  other,  and  a  judgment  would  not  charge  the  estates  of  the 
infants,  inasmuch  as  those  estates  were  so  circumstanced  that  they  could 
not  be  delivered  in  execution. 


the  will  of  Colonel  Hamilton,  who  died  in  1858,  real 
estate  in  England  and  Ireland  stood  limited,  in  the  events  which 
had  happened,  to  the  use  of  /.  H.  J.  Hamilton  for  life,  with  re- 
mainder to  his  sons  successively  in  tail  male,  with  remainder 
to  his  daughters  successively  in  tail  male ;  and  by  another  will 
certain  other  estates  were  devised  to  the  same  uses.  /.  H.  J. 
Hamilton  married  in  1875.  There  were  two  children  of  the 
marriage,  a  son,  born  in  1876,  and  a  daughter  in  1878.  In  1884, 
Hamilton  was  adjudicated  bankrupt,  and  his  life  estate  was  sold 
in  the  bankruptcy.  On  the  17th  of  January,  1885,  Mrs.  Hamil- 
ton obtained  a  decree  for  judicial  separation,  and  the  custody 
of  the  children  was  given  to  her.  Her  only  present  income  was 
£100  a  year,  payable  by  her  father  under  a  covenant  in  her  mar- 
riage settlement.  The  rental  of  the  English  estates  devised  by 
Col.  Hamilton's  will  was  about  £1450,  that  of  the  Irish  estates 
about  £1000,  and  the  rental  of  the  estates  devised  by  the  other 
will  was  about  £460.  The  father  was  doing  nothing  towards  the 
support  of  the  infants,  and  there  was  no  income  applicable  to 
their  maintenance. 


(1)  Law  Kep.  8  Ch.  415. 
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C.  A.         A  case  was  submitted  to  an  actuary  in  March,  1885,  to  cal- 
1885       culate  what  sum  should  be  paid  at  the  death  of  the  tenant  for 
re  in  consideration  of  £200  a  year  until  the  first  of  the  children 

Infants)  ^^^^i^^^cl  twenty-one,  provided  that  at  least  one  of  the  children 
—  should  be  living  at  the  death  of  the  father  and  attain  twenty-one, 
and  that  if  the  son  died  under  twenty-one,  he  sbould  leave 
no  issue  him  surviving ;  if  neither  child  survived  the  father  and 
attained  twenty-one,  or  if  the  son  died  under  twenty-one,  leaving 
issue,  the  lender  to  lose  his  money  ;  the  calculations  to  be  made 
on  the  understanding  that  the  infants'  lives  were  insured. 

An  eminent  actuary  advised  upon  this  case,  that  an  insurance 
company  might  be  found  to  undertake  the  risk  for  £13,500,  pay- 
able on  the  father's  death,  subject  to  the  above  contingencies  ;  the 
sum  to  carry  interest  at  £5  per  cent,  from  the  death  of  the  father 
until  one  of  the  children  attained  majority,  in  the  event  of  the 
father's  dying  before  either  attained  twenty-one. 

In  April,  1885,  a  summons  was  taken  out  on  behalf  of  the 
infants  by  their  maternal  grandfather  as  their  next  friend,  asking 
that  £200  a  year  from  the  1st  of  April,  1885,  might  be  allowed 
for  their  maintenance,  and  that  it  might  be  borrowed  from  an  in- 
surance office  on  terms  to  be  sanctioned  by  the  Judge,  and  that 
the  sums  advanced  by  the  office  might  be  secured  by  a  mortgage 
or  charge  upon  the  real  estate  of  which  the  infants  were  succes- 
sively tenants  in  tail  in  remainder  subject  to  the  life  estate  of 
their  father. 

No  insurance  office  could  be  found  that  would  entertain  the 
proposal,  but  an  individual  was  willing  to  secure  the  £200  a  year 
on  the  terms  mentioned  in  the  case  and  the  actuary's  opinion 
thereon,  if  security  could  be  given  on  the  real  estate. 

The  application  was  heard  by  Kay,  J.,  in  Chambers,  and  dis- 
missed by  him  on  the  ground  of  want  of  jurisdiction  to  charge  an 
infant's  real  estate  with  his  future  maintenance.  His  Lordship 
certified  that  he  did  not  require  the  case  to  be  further  argued. 
The  infants  appealed. 

Swinfen  Eady,  for  the  appeal : — ■ 

According  to  In  re  Howarth  (1)  the  Court  can  make  an  order- 
(1)  Law  Kep.  8  Ch.  415. 
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of  this  nature  on  the  ground  that  an  action  might  be  brought  C.  A. 
against  the  infants  for  necessaries  supplied  to  them,  and  that  the  1885 
judgment  in  that  action  would  charge  their  real  estate.  Bing  v.  in  re 
Jarman  is  referred  to  by  Malins,  V.C.,  in  Be  Witte  y.  Falin  (1),  ^nfInts> 

as  authorizing  an  order  for  charging  the  maintenance  of  an   

infant  on  his  contingent  reversionary  property.  The  Court  can 
bar  the  estate  tail,  for  by  the  Judgment  Act  of  1864  (27  &  28 
Vict.  c.  112),  s.  2,  the  order  would  have  the  force  of  a  judgment, 
and  by  sect.  4,  the  judgment  creditor  can  obtain  an  order  for  sale 
of  the  debtor's  interest  in  land,  which  order  would  direct  the 
debtor  to  convey.  Then  by  the  Trustee  Extension  Act,  1852,  s.  1, 
the  infant  is  a  trustee  within  the  meaning  of  the  Trustee  Acts,  and 
by  the  Trustee  Act,  1850,  sect.  2,  a  direction  to  any  person  to  con- 
vey means  the  execution  by  such  person  of  every  ]3roper  assur- 
ance, including  the  acts  to  be  performed  by  tenants  in  tail.  By 
sect.  14  of  the  Judicature  Act,  1884  (47  &  48  Yict.  c.  61),  the 
Court  can  order  any  instrument  which  a  person  refuses  to  execute, 
to  be  executed  by  some  person  in  his  stead. 

[Fey,  L.J. : — How  can  we  exercise  the  power  of  the  protector  ?] 

The  Court,  at  all  events,  can  create  base  fees,  and  the  charge 
can  be  enforced  against  the  first  that  comes  into  possession. 

[LiNDLEY,  L.J. : — If  we  think  that  we  can  make  an  order 
which  will  have  the  effect  of  charging  the  base  fee  in  the  pro- 
perty, we  shall  be  disposed  to  make  it.  We  will  further  consider 
the  case  before  next  Monday,  and  in  the  meantime  it  may  be 
ascertained  whether  the  mortgagee  will  be  willing  to  accept  a 
security  on  a  base  fee  in  remainder.] 

Dec.  21.  Swinfen  Eady  stated  that  the  proposed  lender  was 
willing  to  make  the  advance  if  the  Court  considered  that  it 
could  convert  the  estates  tail  of  the  infants  into  base  fees  and 
charge  the  £13,500  on  those  base  fees. 

LiNDLEY,  L.J. : — 

I  have  looked  through  the  cases  and  the  Acts  which  have  been 
cited  and  have  come  with  regret  to  the  conclusion  that  we  cannot 

(1)  Law  Eep.  14  Eq.  251,  252. 
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safely  make  any  order  in  this  case.  The  object  is  to  obtain  main- 
tenance for  two  infants  who  are  entitled  in  succession  to  estates 
tail  in  remainder  expectant  on  the  decease  of  their  father.  The 
father,  who  is  tenant  for  life,  has  become  bankrupt ;  his  life  estate 
has  been  sold  under  his  bankruptcy :  he  is  now  abroad,  and  is 
contributing  nothing  to  the  maintenance  of  his  children ;  the 
wife  has  obtained  a  sentence  of  judicial  separation,  and  the 
custody  of  the  childreu  has  been  given  to  her.  It  is  proposed  to 
make  an  arrangement  under  which  £200  a  year  is  to  be  provided 
for  their  maintenance  until  one  of  them  attains  twenty-one,  and 
the  payment  of  the  consideration  for  this  provision,  including 
the  premium  on  a  policy  of  insurance  for  the  security  of  the 
lender,  is  proposed  to  be  charged  on  their  interests  in  the  devised 
estates.  We  have  every  wish  to  give  effect  to  an  arrangement 
which  would  provide  maintenance  for  the  infants,  but  we  cannot 
see  our  way  to  making  any  order  for  that  purpose.  We  hoped  at 
first  that  In  re  Howarth  (1)  might  help  us.  In  that  case  the  Court 
charged  the  expenses  of  the  past  maintenance  of  an  infant  on 
the  corpus  of  an  estate  to  which  he  was  entitled  in  fee  simple  in 
possession.  This  was  done  on  the  principle  that  any  one  who 
maintained  the  infant  could  obtain  a  judgment  against  him  which 
would  charge  his  real  estate,  and  that  the  order  made  substantially 
came  to  the  same  thing.  We  thought  at  first  that  by  a  subtle 
application  of  the  same  principle  we  could  find  a  way  of  creating 
a  charge  in  the  present  case.  But  we  cannot  make  an  order 
having  a  wider  effect  than  a  judgment  at  law  against  the  infant 
would  have.  Now,  though  an  action  could  be  brought  for  neces- 
saries supplied  to  the  infants,  no  action  would  lie  against  them  for 
the  premiums  on  the  policy  of  insurance,  and  those  premiums  form 
a  part  of  the  sum  which  it  is  sought  to  charge.  This  objection 
appears  to  me  to  be  fatal.  Then  again,  by  27  &  28  Vict.  c.  112, 
s.  1,  no  judgment  is  to  affect  any  land  until  such  land  has  been 
actually  delivered  in  execution.  When  it  has  been  so  delivered, 
but  not  before,  the  Court  under  sect.  4  can  direct  a  sale  of  the 
debtor's  interest  in  the  land.  Now,  in  the  present  case,  the  land 
cannot  be  delivered  in  execution  by  the  sheriff,  the  estate  of  the 
infants  being  only  an  estate  in  remainder,  and  a  Court  of  Equity 
.    (1)  Law  Kep.  8  Ch.  415. 
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could  not  during  the  continuance  of  the  life  estate  deliver  it  in      c.  A. 
execution  by  the  appointment  of  a  receiver.    We  should  therefore  1885 
have  to  invent  some  new  form  of  execution  before  we  could  make 
an  order  binding  the  estates.  The  difficulties  in  the  way  of  making  ^j^^^g-)'^ 
the  order  asked  for  are  such  as  cannot  be  overcome  in  any  way 
that  we  have  been  able  to  discover,  and  I  am  afraid  that  the 
only  way  out  of  the  difficulty  is  to  apply  for  a  private  Act  of 
Parliament. 

Fky,  L.J.  :— 

I  am  obliged,  though  reluctantly,  to  come  to  the  same  con- 
clusion. The  difficulties  in  the  way  of  applying  to  the  present 
case  the  theory  of  an  action  for  necessaries,  and  a  judgment 
therein,  appear  to  me  insuperable.  In  addition  to  what  Lord 
Justice  Lindley  has  noticed,  there  is  another  objection.  The 
theory  is,  that  the  charge  could  be  enforced  against  the  estate  of 
the  child  who  first  becomes  entitled  in  possession.  But  the 
amount  of  his  liability  in  the  supposed  action  would  be  very 
different  from  the  £13,500  which  it  is  now  sought  to  charge. 
He  would  be  liable  only  for  what  had  been  expended  for  his  own 
maintenance.  The  principle  of  In  re  Howarth  (1)  therefore  does 
not  cover  the  case.  The  case  of  Bing  v.  Jarman  (2),  the  orders  in 
which  have  been  furnished  to  us,  does  not  appear  to  me  to  help 
the  application.  There  the  testator  had  devised  lands  to  trustees 
upon  trust  during  a  period  of  twenty-one  years  to  invest  the 
rents  in  the  purchase  of  land,  and  in  the  meantime  to  accumulate 
them,  and  at  the  end  of  the  twenty-one  years  the  trustees  were 
to  convey  the  devised  and  the  purchased  estates  in  fee  to  the 
person  who  should  then  answer  the  description  of  the  testator's 
heir  general,  and  were  to  pay  and  transfer  to  the  same  person 
any  accumulations  which  remained  not  invested  in  land.  The 
plaintiff  was  the  testator's  heir  general,  and  had  one  child,  a 
daughter.  If  the  plaintiff  survived  the  twenty-one  years  he 
would  be  absolutely  entitled,  if  he  did  not  survive  that  period 
but  his  daughter  did,  it  was,  under  the  circumstances  of  the 
family,  considered  practically  certain  that  at  the  expiration  of 

(1)  Law  Rep.  8  Ch.  415.  Palin,  Law  Rep.  14  Eq.  252.  The 

(2)  Referred  to   in  De  Witte  v.     will  is  given  Law  Rep.  14  Eq.  357. 
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0.  A.  ^  the  period  she  would  answer  the  description  of  the  testator's  heir 
1885       general.    Under  these  circumstances,  upon  the  application  of  the 


Fry,  L.J. 


In  re  plaintiff,  the  Court  made  an  order  directing  the  trustees  to  pay 
(Infants).  an  allowance  of  £200  a  year  for  the  daughter's 

maintenance,  and  of  the  yearly  premium  of  £126  on  a  policy  of 
insurance  for  £8000,  payable  in  the  event  of  both  the  father  and 
daughter  dying  within  the  twenty-one  years.  The  circumstances 
of  that  case  were  entirely  different  from  those  of  the  one  now 
before  us,  and  I  do  not  think  that  it  at  all  helps  the  present 
application.  I  therefore,  with  regret,  come  to  the  same  conclusion 
as  Lord  Justice  Lindley, 

Solicitors:  Ahhott,  Jenkins,  &  Ahhott, 

H.  C.  J, 


C.A.  In  re  GALL  AND. 

1^^^  [1885   G.  2131.1 

CHITTY,  J. 

Nov.  3,  9.  Solicitor  and  Client — Lien — Delivery  up  of  Papers — Rules  of  Supreme  Court, 
Q  ^  1883,  Ord.  l.,  r.  8 — Promotion  Expenses — Statutory  Delt. 


Dec.  18. 


The  Court  lias  jurisdiction,  upon  payment  into  Court,  or  giving  security 
for  a  sum  sufficient  to  answer  the  solicitor's  demand,  to  order  before  taxa- 
tion delivery  up  by  a  solicitor  of  the  client's  papers,  where  retention  "by 
the  solicitor  of  the  papers  on  which  he  claims  a  lien  would  embarrass  the 
client  in  the  prosecution  or  defence  of  pending  actions. 

Queere  (per  Lindley,  L.  J.),  whether  the  jurisdiction  is  not  extended  by 
Order  l.,  r.  8. 

This  lien  is  confined  to  what  is  due  to  the  solicitor  in  that  character, 
and  does  not  extend  to  general  debts.  Accordingly  the  lien  of  the  solicitor 
of  a  railway  company  for  his  costs  does  not  include  costs  incurred  in 
relation  to  the  promotion  of  the  company  before  incorporation,  such  costs 
by  the  usual  clause  in  the  Act  having  been  made  a  statutory  debt  to,  be 
paid  by  the  company. 

In  September,  1880,  Mr.  Galland  was  appointed,  jointly  with 
F,  Lowe,  of  Hull,  since  deceased,  as  solicitor  of  the  Hull,  Barnsley, 
and  West  Biding  Junction  Bailway  and  Boch  Comjpany  until  (as 
the  company  alleged)  the  opening  of  the  undertaking  of  the 
company. 

Lowe  died  in  April,  1884,  and  his  partner,  J,  8,  Moss,  the 
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present  solicitor  of  the  company,  was  appointed  in  his  stead.      0.  A. 
On  the  26th  of  March,  1885,  at  a  special  meeting  of  the  Board,  a  1885 
resolution  was  passed  "  that  upon  consideration  of  Mr.  Galland's 
letters  and  others  matters  the  directors  are  of  opinion  that  his  ^^^la^ 
connection  with  the  company  as  one  of  the  solicitors  is  no  longer 
desirable  in  the  interests  of  the  company,  and  that  Mr.  Galland 
be  invited  to  resign  the  appointment  conferred  upon  him  by  the 
directors  on  the  13th  of  September,  1880." 

Mr.  Galland  refused  to  resign,  and  as  the  time  for  opening  the 
undertaking  was  near  at  hand  no  further  steps  were  taken  to  put 
an  end  to  the  appointment. 

The  undertaking  was  opened  on  the  27th  of  July,  and  on  the 
5th  of  September,  1885,  pursuant  to  a  resolution  of  the  company 
of  the  3rd  of  September,  Mr.  Galland  was  requested  to  hand  over 
all  papers  relating  to  the  company's  business,  whether  finished  or 
unfinished,  to  Moss,  who  had  been  appointed  sole  solicitor  of  the 
company. 

Mr.  Galland  declined  to  comply  with  this  request,  and  stated 
that  he  should  continue  to  transact  the  business  of  the  company, 
and  would  not  hand  over  the  documents  in  his  possession. 

The  company  had  accordingly,  on  the  1st  of  October,  1885, 
applied  by  summons  that  upon  payment  into  Court  of  such  a 
sum  as  the  Court  might  think  fit  to  answer  the  amount  which 
might  be  found  due  from  the  company  to  Galland,  Galland  might 
be  ordered  within  fourteen  days  after  such  payment  into  Court, 
or  subsequently  to  such  payment  in,  within  four  days  after  service 
of  the  order  to  be  made  thereon,  to  deliver  uj)on  oath  to  the  com- 
pany or  to  their  solicitor,  all  deeds,  books,  papers  and  writings  in 
his  custody  or  power  belonging  to  the  applicant  company.  The 
summons  also  applied  for  the  delivery  by  Galland  of  his  bill  of 
fees  and  disbursements  claimed  to  be  due  to  and  payable  to  him 
as  solicitor  of  the  company,  and  for  taxation  of  the  bill  when 
delivered. 

In  the  affidavits  in  support  of  the  summons  it  was  stated  that 
there  was  a  large  amount  of  conveyancing  business  of  the  com- 
pany remaining  unfinished,  that  proceedings  were  threatened  for 
breach  of  agreements  which  were  in  the  hands  of  Galland,  and 
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various  legal  proceedings  in  actions  and  suits  in  which  the  com- 
1885       pany  were  concerned  were  pending,  and  that  such  conveyancing 
In  re      business  and  legal  proceedings  required  immediate  attention, 
ALL  AND,    particularly  as  regarded  an  action  in  which  there  was  an  appeal 
set  down  for  trial,  and  which  might  be  reached  early  in  the 
present  sittings,  but  the  company's  solicitor  was  unable  to  attend 
to  such  business  efficiently  in  consequence  of  the  papers  remain- 
ing in  the  possession  of  Galland,  who  refused  to  deliver  over  the 
same.  It  was  also  apprehended  that  the  interests  of  the  company 
might  be  seriously  and  injuriously  affected  by  the  conduct  of 
Galland. 

Mr.  Galland  in  his  affidavit  in  opposition  stated  that  he  had  a 
large  claim  upon  the  company  for  costs  and  expenses  incurred 
in  reference  to  the  promotion  of  the  company,  prior  to  the  Act 
obtained  by  the  company  in  1880,  which  costs  by  the  terms  of 
their  Act  were  payable  by  the  company.  He  denied  that  any 
damage  could  happen  to  the  company  unless  they  wilfully  sus- 
pended him  from  the  ordinary  discharge  of  his  duty  as  solicitor 
to  the  company,  and  he  protested  against  being  responsible  for 
the  consequences  of  having  been  compelled  in  many  cases  to 
suspend  active  proceedings  for  completion  of  the  purchases  which 
from  the  beginning  had  been  placed  in  his  care  by  the  board  as 
solicitor  to  the  company.  He  also  raised  the  case  that  he  was 
entitled  to  continue  to  act  as  solicitor  of  the  company,  and  that 
they  could  not  cease  to  employ  him,  but  this  point  was  disposed 
of  in  Chambers  as  untenable,  and  was  not  argued  in  Court. 

It  appeared  that  Galland' s  bills  of  costs  for  business  transacted 
for  the  company  had  been  settled  up  to  June,  1884. 

The  summons  came  on  for  hearing  before  Mr.  Justice  Ghitty  on 
the  3rd  of  November,  1885. 

Phipson  Beale,  in  support  of  the  summons  : — 

The  jurisdiction  of  the  Court  to  order  papers  to  be  delivered  up 
by  a  solicitor  upon  having  the  amount  due  to  him  from  the  client 
secured  by  payment  into  Court  cannot  now  be  disputed.  Even  in 
the  earlier  cases  it  was  admitted  that  where  there  was  a  "  pressing 
necessity  "  for  production,  the  Court  would  take  care  that  the 
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solicitor's  lien  should  not  occasion  the  loss  to  the  client  of  his  C.  A, 
property :  Clutton  v.  Pardon  (1) ;  Bichards  v.  Plafel  (2) ;  In  re  1885 
Murray  (3).  This  right  of  the  client  "as  a  matter  almost  of  in  re 
course  "  to  have  his  papers  delivered  over  to  him  on  payment  of  ^^^^ 
the  amount  claimed  into  Court,  was  distinctly  recognised  in  Be 
Bevan  and  Whitting  (4) ;  Be  Jewitt  (5) ;  Bepuhlic  of  Costa  Bica  v. 
Erlanger  (6). 

Bussell  Bdberts,  contra : — 

The  result  of  the  cases  shews  that  a  solicitor  who  has  been 
discharged  by  his  client  cannot  be  compelled  to  afford  him  any 
facilities  even  as  to  pending  matters,  and  may,  by  withholding 
papers  on  which  he  claims  a  lien,  embarrass  the  client  in  order  to 
force  him  to  pay  what  is  due :  In  re  Faithfull  (7) ;  In  re  Capital 
Fire  Insurance  Association  (8)  ;  Lord  v.  Wormleighton  (9)  ;  Bozon 
T.  Bolland  (10).  There  is  no  distinction  between  the  case  of  a 
solicitor  claiming  a  lien  on  the  papers  of  his  client  and  the  case 
of  any  other  creditor  who  holds  a  security  for  his  debt :  Bichards 
V.  Platel  (11)  f  and  it  would  be  contrary  to  the  whole  course  of  pro- 
ceeding in  this  Court  to  compel  a  creditor  to  part  with  his  secu- 
rity till  he  has  received  his  money  :  Postlethwaite  v.  Blythe  (12) ; 
Newington  Local  Board  v.  Eldridge  (13). 

There  must  be  "pressing  necessity,"  and  some  special  case 
must  be  specially  made  and  brought  before  the  Court  as  a 
ground  for  ordering  a  solicitor  to  deliver  up  papers  before  pay- 
ment. This  principle  was  affirmed  by  Lord  Cottenham  in  Bichards 
V.  Platel,  disapproving  the  dictum  of  Lord  Eldon  in  Clutton  v. 
Pardon ;  and  there  was  no  change  in  the  practice  until  Be 
Jewitt  and  Be  Bevan  and  Whitting,  which  cases  do  not  appear  to 
have  been  argued,  and  were  disapproved  of  as  being  contrary  to 
the  general  rule  by  Vice-Chancellor  Malins  in  In  re  Faith- 
full.    And  in  Be  Bevan  and  Whitting,  moreover,  there  was  no 


(1)  T.  &  R.  301. 

(2)  Cr.  &  Ph.  79. 

(3)  1  Russ.  519. 

(4)  33  Beav.  439. 

(5)  34  Beav.  22. 


(7)  Law  Rep.  6  Eq.  325. 


(8)  24  Ch.  D.  408. 

(9)  Jac.  580. 


(6)  W.  N.  (1879)  p.  7. 


(10)  4  My.  &  Cr.  354. 

(11)  Cr.  &  Ph.  82,  83. 

(12)  2  Sw.  256. 
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0*  A.  constat  that  anything  was  due  to  the  solicitor  from  the  client. 
1885  The  cases  in  which  delivery  has  been  ordered  are  those  in  which 
"x^i^e  papers  sought  to  be  retained  belong  to  an  estate  which  is 

^ALLAND.  ijeing  administered  by  the  Court,  and  the  solicitor  has  not 
been  allowed  to  obstruct  the  course  of  the  Court  by  retaining 
papers  necessary  for  carrying  on  the  proceedings :  Belaney  v. 
Ffrench  (1) ;  In  re  Boughton  (2).  And  such  orders  have  only 
been  made  in  the  action  itself  when  the  Court  has  had  the 
matter  before  it,  and  can  judge  how  far  the  action  will  be  em- 
barrassed by  allowing  the  solicitor  to  retain  the  papers. 

[Chitty,  J.,  referred  to  Morgan's  Chan.  Ord.  (3)  and  Seton  on 
Decrees  (4),  in  which  Be  Jewitt  (5)  and  Be  Sevan  and  Whitting  (6) 
were  cited  without  disapproval.] 

Beale,  in  reply. 

Chitty,  J.  (after  stating  the  question,  proceeded) : — 

Mr.  Galland  certainly  was  employed  as  the  solicitor  for  the 
railway  company,  and  has  done  their  business  up  to  within  a 
recent  time.  His  case  upon  his  affidavits  is  that  he  was  employed 
under  the  terms  of  a  contract,  the  effect  of  which  was  that  he, 
once  solicitor,  was  entitled  to  remain  solicitor,  notwithstanding 
that  the  company  sought  to  discharge  him.  That  point  was  put 
before  me  in  Chambers,  but,  I  think  with  great  prudence,  it  has 
not  been  attempted  to  repeat  the  argument  in  Court.  A  solicitor 
is  not  an  officer  in  the  sense  of  holding  a  freehold  office,  and  a 
client  can  discharge  him  at  any  moment  that  he  may  think  fit. 
If  there  is  a  contract  between  the  solicitor  and  the  client  for  the 
employment  of  the  solicitor  for  a  particular  business  or  a  par- 
ticular period,  and  then  there  is  a  breach  of  that  contract,  the 
solicitor  will  have  his  remedy  in  the  ordinary  way,  but  he  cannot 
insist  on  acting  for  the  client  against  the  client's  will.  Now,  it 
is  quite  plain  that  Mr.  Galland  is  no  longer  employed  by  the 
company,  and  the  company,  I  understand,  say  that  the  period  for 
which  he  was  employed  has  expired.  He,  on  the  other  hand,  says 

(1)  Law  Eep.  8  Ch.  918.  (4)  4tli  Ed.  pp.  640,  641. 

(2)  23  Ch.  D.  169.  (5)  34  Beav.  22. 

(3)  6th  Ed.  p.  9.  (6)  33  Beav.  439. 
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it  has  not ;  but  it  is  quite  certain  that  the  company  decline  to      C.  A. 
employ  him  any  longer,  and  that  is  the  ground  of  the  present  1885 
summons.  From  the  affidavit  of  the  secretary  it  appears  that  the 
company  will  suffer  very  considerable  injury  if  these  papers  are  c^alland. 
not  delivered ;  and  the  question  is  whether  there  is  not,  within  the     chitty,  j. 
language  of  Lord  Eldon,  in  Glutton  v.  Pardon  (1),  such  a  pressing 
necessity  for  the  papers  as  to  render  it  right  for  the  Court  to 
exercise  its  jurisdiction. 

There  is  no  affidavit  of  Mr.  Galland  denying  what  the  secretary 
says.  On  the  contrary,  Mr.  Galland' s  affidavit  really  points  to  the 
same  conclusion  by  saying  that  there  are  a  number  of  incomplete 
purchases.  At  least  to  that  extent  it  corroborates  the  secretary. 
No  doubt  it  takes  a  different  view  as  to  why  there  has  been  delay, 
and  imputes  it  to  the  directors,  and  not  to  himself.  That  is 
immaterial,  to  my  mind,  upon  the  particular  point.  I  think  that 
the  taxation  will  occupy  a  considerable  time,  and  that  there  is  a 
case  shewn  that  the  interests  of  the  company  will  be  very  seriously 
affected  if  the  papers  are  not  obtained  speedily. 

Now,  that  being  so,  I  have  to  consider  what  the  authorities  are 
on  the  subject,  and  I  very  respectfully  say  that  I  concur  with 
Lord  Cottenham  in  what  he  states  in  Bichards  v.  Platel  (2),  that  the 
solicitor's  lien  "  existing  by  the  custom  of  trade  or  the  practice 
of  a  profession,  is  equivalent  to  a  contract."  It  is  not  quite  the 
same  thing,  but  for  ordinary  purposes  it  is  treated  as  equivalent 
to  a  contract,  and  the  solicitor  is  not  to  be  deprived  of  his  lien. 
But  Lord  Cottenham  himself  in  that  case  evidently  considered 
that  the  Court  had  the  jurisdiction,  where  the  case  warranted  it, 
to  make  an  order  for  the  handing  out  of  the  papers  or  some  of  the 
papers  for  a  particular  purpose  in  order  to  prevent  great  hardship 
being  inflicted  upon  a  client.  At  page  83  he  says:  "It  would 
undoubtedly  be  the  duty  of  the  Court  to  take  care  that  the 
solicitor's  lien  should  not  occasion  the  loss  of  the  property."  I 
think,  therefore,  when  the  two  cases  of  Glutton  v.  Pardon,  before 
Lord  Eldon,  and  Bichards  v.  Platel,  are  put  together,  there  is  no 
ground  for  saying  that  in  the  substantial  result  there  is  any 
difference  between  the  two  Lord  Chancellors.  I  understand  Lord 
Eldon,  in  what  he  said  as  to  ordering  papers  to  be  delivered 

(1)  T.  &  K.  301.  (2)  Cr.  &  Ph.  79,  83. 
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0.  A.      when  the  client  had  a  pressing  necessity  for  them,  not,  as  was 
1885      suggested,  to  have  been  making  a  casual  observation,  but  to  have 
In  re      been  stating  what  he  considered  to  be  the  course  of  the  Court, 
&ALLAND.  having  laid  down  that  proposition,  he  proceeds  then  to 

cMtty^j.     analyse  the  circumstances  of  the  case  with  a  view  to  ascertaining 
whether  the  particular  case  comes  within  the  principle. 

Now  I  have  gone  through  those  two  authorities  because  they 
have  been  cited  and  commented  upon  at  the  bar ;  but  there  are 
two  reported  cases  before  Lord  Bomilly  which  I  will  proceed  to 
notice.  The  first  is  Be  Bevan  and  Whitting  (1),  which  has  no 
bearing  on  the  present  case  except  for  the  dictum  of  Lord  Bomilly, 
In  that  case  it  appeared  by  the  admission  of  the  solicitor  that 
there  was  nothing  due.  Lord  Westbury,  upon  appeal,  affirmed  the 
order  for  delivery,  but  added  that  if  it  should  be  found,  contrary 
to  the  admission  of  the  solicitor,  that  there  was  something  due  in 
the  result,  the  papers  should  be  re-delivered.  The  dictum  of  Lord 
Bomilly  is  in  these  words :  "  Where  a  solicitor  sends  in  his  bill, 
and  claims  a  stated  balance  to  be  due  to  him,  the  client  is  entitled, 
as  a  matter  almost  of  course,  to  have  his  papers  delivered  over  to 
him  on  payment  of  the  amount  claimed  into  Court."  Now  Lord 
Bomilly  was  very  conversant  with  these  matters,  because  from  the 
course  of  practice  during  the  time  that  he  was  Master  of  the  Kolls 
nearly  all  the  taxation  cases  came  before  him;  and  I  take  his 
dictum  as  one  of  very  great  value,  and,  at  least,  shewing  what 
he  considered  to  be,  from  his  own  experience,  the  course  of  the 
Court.  He  says  it  is  almost  a  matter  of  course ;  in  this  respect, 
I  quite  agree,  going  beyond  what  Lord  Eldon  laid  down,  and 
apparently  beyond  what  Lord  Cottenham  was  prepared  to  hold; 
and  this  was  in  1864,  when  he  had  been  Master  of  the  EoUs  for  a 
considerable  period  of  time ;  and  in  that  dictum  I  have  no  hesita- 
tion in  saying  that  he  was  there  stating  the  practice  upon  which 
he  had  acted  for  several  years. 

The  other  case  is  that  of  Be  Jeivitt  (2),  and,  there,  there  was  an 
order  made  for  the  solicitor,  pending  the  taxation  of  the  bill,  to 
deliver  over  the  client's  papers  on  the  client's  undertaking  to 
produce  them,  and  giving  security.  Now  Lord  Bomilly  again, 
when  he  decides  the  case,  states  his  practice:  "The  course  I 
(1)  33  Beav.  439.  (2)  34  Beav.  22. 
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adopt  in  all  these  cases  is  this.  Where  a  sum  is  claimed  by  a  C.  A. 
solicitor  to  be  due  to  him,  and  some  delay  occurs  in  the  taxation,  1885 
imputable  to  the  fault  of  no  one,  I  order  the  papers  to  be  de-  ^.g 
livered  over  on  the  amount  being  secured  and  on  an  undertaking 
to  produce  them  as  required  in  the  course  of  the  taxation.  The  cMtty^j. 
case  has  been  before  the  Court  on  several  occasions."  What  he 
means  by  that  is  that  he  has  had  several  applications  of  a  similar 
nature  made  to  him,  and  that  has  been  his  course.  He  speaks 
there  of  the  delay  in  the  taxation  imputable  to  no  one;  but 
evidently  that  is  not  the  principle  upon  which  he  is  acting :  it  is 
that  it  is  considered  and  held  by  him  that  the  Court  has  jurisdic- 
tion, not  to  take  away  the  solicitor's  lien,  but  to  prevent  injury  to 
the  client,  on  giving  the  solicitor  such  a  security  as  covers  the 
whole  of  his  demand  in  the  shape  of  money  brought  into  Court, 
which  affords  him  complete  security,  and  of  course  the  solicitor 
is  to  have  all  access  to  the  papers,  which  may  be  of  importance  to 
him  to  make  out  his  bill  of  costs,  or,  if  he  has  already  made  out 
the  bill,  to  justify  some  of  the  charges  which  are  found  in  it. 
Now  Be  Jewitt  (1)  is  stated  in  all  the  text-books :  in  Seton  on 
Decrees  (2),  in  the  last  edition  of  Morgan  and  Wurtzburg  on 
Costs  (3),  and  in  the  last  edition  of  Morgan^ s  Chancery  Orders  (4), 
without  any  comment  being  made  upon  it,  and  it  seems  to  me  that 
it  has  been  treated  by  the  profession  as  the  rule  of  the  Court; 
and,  speaking  for  myself,  I  am  satisfied  that,  in  circumstances 
such  as  occur  in  the  case  before  me,  orders  of  the  kind  I  am  asked 
to  make  have  frequently  been  made.  No  doubt  Lord  Bomilly 
expressed  in  Be  Sevan  and  Wliitting  (5)  his  astonishment  that  the 
solicitor  should  resist,  but  I  am  not  in  a  position  to  say  that  a 
solicitor  is  not  entitled  to  make  the  best  he  can  of  the  lien  which 
the  law  gives  him  for  the  purpose  of  compelling  payment.  The 
Court  in  the  exercise  of  its  discretion  says  that  if  the  solicitor  is 
completely  secured,  and  it  takes  care  not  to  enter  upon  a  matter 
of  controversy  as  to  the  amount,  but  to  give  him  the  amount 
which  he  claims  and  a  sum  to  answer  the  costs  of  the  taxation, 
it  is  inequitable  that  he  should  be  allowed  to  embarrass  the 
client  further  by  holding  the  papers. 

(1)  34  Beav.  22.  (3)  Page  443. 

(2)  4th  Ed.  pp.  640,  641.  (4)  Gth  Ed.  p.  9. 

(5)  33  Beav.  439. 
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The  order  will  be  made,  and  Mr.  Galland  must  make  an  affidavit 
stating  what  demand  he  has  against  the  company,  and  what 
demand  he  has  against  the  promoters,  distinguishing  the  costs 
incurred  before  and  after  incorporation  of  the  company. 

Nov.  9.  Mr.  Galland  having  made  the  required  affidavit,  the 
matter  again  came  before  the  Court. 

Chitty,  J.,  held  that  Mr.  Galland's  claim  for  costs  before  in- 
corporation was  at  the  utmost  a  statutory  claim  for  a  debt,  and 
did  not  turn  him  ah  initio  or  retrospectively  into  the  solicitor  of 
the  company,  and  accordingly  that  he  had  no  lien  in  respect  of 
this  claim  on  the  papers  of  the  company  which  had  come  into  ex- 
istence subsequently.  As  Mr.  Lowe  and  Mr.  Galland  had  divided 
the  work  between  them,  either  with  or  without  an  arrangement  with 
the  company,  and  sent  in  separate  bills  of  costs,  the  lien  would  not 
extend  to  costs  which  on  the  face  of  the  bills  appeared  to  have  been 
primarily  those  of  Mr.  Lowe,  It  was  stated  by  Mr.  Galland  that  the 
amount  claimed  in  his  bills  "  does  not  exceed  £3000."  This  was 
not  quite  so  definite  as  he  should  like  to  see :  it  should  have  been 
"not  less  than  £3000."  On  payment  into  Court  of  the  £3000, 
with  £100  for  the  costs  of  taxation  and  £50  for  the  costs  of  the 
proceedings  on  the  summons,  the  order  would  be  made  in  the 
terms  of  the  summons. 

0.  A.         From  this  decision  Mr.  Galland  appealed.    The  appeal  was 
heard  on  the  ]  8th  of  November,  1885. 

Ince,  Q.C.,  and  Russell  Boherts,  in  support  of  the  appeal : — 

[The  argument  upon  the  right  of  Mr.  Galland  to  retain  the 
papers  until  actual  payment  of  the  amount  claimed  to  be  due  to 
him  is  not  reported,  being  to  the  same  effect  as  in  the  Court 
below,  and  an  offer  made  by  the  Eespondents  that  £1650  of 
the  £3150  in  Court  should  be  paid  to  Mr.  Galland,  on  his  de- 
livering the  papers  and  undertaking  to  repay  it  if  on  taxation  of 
his  bill  a  less  amount  should  be  found  to  be  due,  was  accepted.] 

We  say  that  a  sufficient  amount  has  not  been  deposited  to 
meet  Mr.  Galland' s  claim,  as  his  lien  extends  to  his  costs  in- 
curred in  the  promotion  of  the  company.    Sect.  161  of  the  Act 
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{Hull,  Barnsley,  and  West  Biding  Junction  Bailway  and  Bock  Act,      C.  A. 
1880),  provides  that  "  all  the  costs,  charges,  and  expenses  of  and  1885 
incident  to  the  preparing  and  applying  for,  and  the  obtaining 
and  passing  of  this  Act,  or  otherwise  in  relation  thereto,  shall  C^allak 
be  paid  by  the  company."    The  retainer  of  Mr.  Galland  by  the 
promoters,  who  by  sect.  4  are  incorporated  into  the  company,  is 
the  retainer  by  the  company,  and  by  the  effect  of  sect.  161 
makes  them  liable  for  all  costs  incurred  prior  to  incorporation. 

The  joint  appointment  of  Galland  with  Lowe  as  solicitors  of 
the  company  established  a  quasi  partnership  between  them,  so  as 
to  give  Galland  a  lien  for  all  costs  due  from  the  company  to 
Lowe, 

Maenaghten,  Q.C.,  and  Bhipsori  Beale,  for  the  company,  were 
not  called  on. 


LiNDLEY,  L.J. : — 

It  has  become  unnecessary  to  decide  the  question  whether  the 
Court  has  jurisdiction  to  order  a  solicitor  to  deliver  up  papers 
on  payment  into  Court  of  sufficient  to  secure  him,  and  therefore  I 
say  no  more  about  it  than  this,  that  there  is  evidently  jurisdiction 
to  do  it  in  some  cases,  and  when  the  point  has  to  be  decided  the 
bearing  of  Order  l.,  r.  8,  will  have  to  be  considered.  I  do  not 
say  now  that  it  has,  but  I  say  it  may  be  that  it  has,  removed  all 
difficulty  in  the  matter. 

Then  as  to  the  other  points :  with  regard  to  the  amount  which 
is  to  be  paid  into  Court,  it  is  contended  that  the  Hull  and 
Barnsley  Company  are  debtors  to  Mr.  Galland  for  a  sum  of 
£10,000  incurred  in  the  formation  of  the  company,  and  that, 
therefore,  he  has  a  lien  upon  the  papers  of  the  company  for  that 
sum.  Sect.  161  of  the  incorporating  Act  would  probably  enable 
Mr.  Galland  to  maintain  an  action  of  debt  against  the  company 
for  the  amount  of  his  costs,  but  we  cannot  help  seeing  that  these 
costs  have  not  become  due  to  him  from  the  company  as  his 
clients.  The  right  which  he  may  have  to  sue  them  is  under  the 
statute,  and  the  statute  gives  him  no  lien  at  all.  There  is  this 
also  to  be  considered,  that  his  own  clients,  the  promoters,  as 
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C.  A.      distinguished  from  the  company,  are  liable  on  their  undertaking,. 
1885      and  he  has  against  them  whatever  remedy  a  solicitor  has  against 
In  re      his  clients.    Whatever  that  may  be  we  do  not  touch  it.    But  it 
Galxand.    -g      j^-^      shew  that  the  statute  has  not  only  converted  the 
Lindiey,  L.J,   company  into  his  debtor,  but  has  given  him  a  lien,  and  this  he 
cannot  maintain  by  reason  of  the  want  of  relation  of  solicitor 
and  client.    It  appears  to  me  that  this  is  the  short  and  conclusive 
answer  to  this  case  on  that  point. 

With  respect  to  the  claim  of  Mr.  Galland  to  be  entitled  to 
half  of  the  costs  due  to  Lowe  under  the  company's  retainer,, 
it  is,  I  think,  quite  clear  that  there  was  no  joint  retainer  of 
them  as  partners,  but  that  each  was  separately  retained,  and  each, 
is  entitled  to  payment  of  his  separate  bill  of  costs,  and  although 
there  may  have  been  an  arrangement  between  Mr.  Galland  and 
Mr.  Lowe  as  to  the  way  they  should  share  the  profits,  that  cannot, 
as  it  appears  to  me,  increase  Mr.  Galland' s  rights  against  the 
company,  which  are  those  of  a  separate  solicitor,  and  he  cannot 
have  a  lien  on  the  papers  of  the  company  for  what  is  due  to 
Lowe.  Upon  those  points  Mr.  Galland  fails,  and  there  will  be  no 
order  except  the  consent  order  for  payment  out  of  Court  to 
Mr.  Galland. 

Fey,  L.J.:—  : 

I  am  of  the  same  opinion.  The  lien  of  a  solicitor  does  not 
extend  to  all  sums  of  moneys  which  may  be  due  to  him  from 
his  client.  It  does  not,  to  use  the  language  of  Sir  Thomas 
Flumer,  M.K.,  in  Worrall  v.  Johnson  (1),  extend  to  general  debts, 
but  only  to  what  is  due  to  him  in  the  character  of  attorney.  It, 
appears  to  me  that  this  debt  of  £10,000,  assuming  it  to  be  a  debt 
due  from  the  railway  company  to  Mr.  Galland  in  respect  of  the 
costs  of  the  promoters,  is  not  a  sum  due  from  them  as  from  a 
client  to  a  solicitor ;  but  is  a  sum  due,  if  at  all,  under  the  statute, 
and  not  a  debt  due  from  a  client  to  a  solicitor.  It  is  therefore 
impossible  that  he  can  have  a  right  of  retainer  in  respect  of  that 
sum. 

With  regard  to  the  other  point,  it  appears  to  me  clear  that 
(1)  2  Jac.  &  W.  214,  218. 


VOL.  XXXI.]  CHANCEKY  DIVISION. 


307 


Messrs.  Lowe  and  Galland  were  acting  separately.    The  mere  fact  C.  A. 

that  they  have  had  separate  bills  of  costs,  although  they  had  1885 

some  arrangement  between  them  as  to  sharing  the  costs,  IS  con-  In  re 

elusive  to  my  mind  to  shew  that  there  was  no  joint  retainer  of  ^^J^^ 
those  gentlemen,  and  that,  therefore,  Mr.  Galland  can  have  no 
lien  on  these  papers  for  the  sum  in  question. 

Solicitors :  A.  B.  Oldman,  for  Loive  &  Moss,  Hull ;  Broolcsbanh 
&  Galland. 


F.  G.  A.  W. 
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In  re  HUNT'S  TKUSTS. 

\  Power  of  Ajppointment — Will — Besiduary  Gift. 

A  testatrix  having  a  testamentary  power  of  appointment  over  a  trust 
fund  in  favour  of  lier  children  only,  purported  by  her  will  to  appoint  to 
three  of  her  children,  including  F.  and  B.,  one-fourth  each,  and  the 
remaining  fourth  to  a  grandchild,  not  an  object  of  the  power :  and  "  all 
the  rest,  residue,  and  remainder  of  my  personal  estate  and  effects  whatso- 
ever and  wheresoever,  and  of  what  nature  or  kind  soever,  and  over  which 
I  have  any  power  of  disposal  by  this  my  will,  I  give  and  bequeath  the 
same  unto  and  equally  between  my  said  sons  F.  and  B.  share  and  share 
alike" 

Held,  that  the  residuary  gift  operated  as  an  appointment  to  F.  and  B.  of 
the  one-fourth  badly  appointed  to  the  grandchild. 

Petition. 

By  the  settlement  made  on  the  marriage  of  Thomas  Maxwell 
Runt  with  EUmheth  Collinson,  dated  the  9th  of  June,  1815,  a 
fund  was  settled  upon  trusts  for  the  husband  and  wife,  and  after 
the  death  of  the  survivor  of  them  upon  trust  for  the  children  of 
the  marriage  as  the  husband  and  wife  should  jointly  appoint  and 
as  the  survivor  should  by  deed  or  will  appoint,  and  in  default  of 
appointment  for  the  children  equally. 

There  were  several  children  of  the  marriage. 

T.  M.  Hunt  died  in  1863  without  having  concurred  with  his 
wife  in  exercising  the  joint  power  of  appointment. 

Mrs.  Eunt,  by  her  will,  dated  the  25th  of  June,  1870,  after 
reciting  the  settlement  and  the  power  of  appointment  vested  in 
her,  and  that  the  trust  fund  then  consisted  of  £8623  13s.  Id. 
Bank  £3  per  cent.  Keduced  Annuities,  purported  to  appoint  "  the 
said  sum  of  £8623  13s.  Id.  Keduced  Annuities  "  as  follows :  after 
appointing  a  sum  of  £500  to  her  daughter,  Mrs.  Little,  she  ap- 
pointed the  residue  of  the  fund,  as  to  one-fourth  part,  to  her  son 
Edward,  "  but  in  the  event  of  my  said  son  Edward  not  having 
been  heard  of,  or  in  England,  at  the  time  of  my  decease,  I  appoint 
and  bequeath  the  same  unto  my  grandson,  Frederich  William 
Hunt,  to  and  for  his  own  absolute  use  and  benefit As  to  one 
other  fourth  to  her  son  Frederich  ;  as  to  one  other  fourth  to  her 
son  Benjamin ;  and  as  to  the  remaining  fourth  to  her  daughter 
Mis.  Little,  during  her  life  for  her  separate  use,  and,  after  her 


V.-C.  B. 

1885 
Dec.  18. 
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decease,  upon  trust  for  her  children ;  and  in  case  of  her  dying 
without  leaving  children,  then  in  trust  for  her,  the  testatrix's, 
said  sons  Frederick  and  Benjamin  equally. 

The  testatrix  then  proceeded  as  follows: — "All  the  rest, 
residue,  and  remainder  of  my  personal  estate  and  effects  what- 
soever and  wheresoever,  and  of  what  nature  or  kind  soever,  and 
over  which  I  have  any  power  of  disposal  by  this  my  will,  I  give 
^nd  bequeath  the  same  unto  and  equally  between  my  said  sons 
Frederick  Sunt  and  Benjamin  Hunt,  share  and  share  alike,  as 
tenants  in  common  and  not  as  joint  tenants." 

The  testatrix  died  in  1877.  At  the  time  of  her  death  her  son 
Fdward  had  not  been  heard  of  since  1861. 

The  three  fourth  shares  appointed  to  the  daughter  Mrs.  Little 
and  the  sons  Frederick  and  Benjamin  had  been  duly  paid. 

The  testatrix's  grandson,  Frederick  William  Runt,  not  being  an 
object  of  the  power,  the  appointment  of  one-fourth  share  of  the 
trust  fund  purported  to  be  made  to  him  by  her  will  failed,  and  a 
question  having  arisen  as  to  who  were  the  parties  entitled  to  this 
one-fourth,  the  surviving  trustee  of  the  settlement  transferred 
the  share,  consisting  of  £2281  6s.  £3  per  cent.  Eeduced  Annuities, 
into  Court  under  the  Trustee  Relief  Act, 

This  petition  was  then  presented  by  Frederick  Hunt  asking  that 
one  moiety  of  the  fund  in  Court  might  be  transferred  to  himself 
and  the  other  moiety  to  the  executors  of  Benjamin,  who  had  died, 
on  the  ground  that  the  residuary  gift  in  Mrs.  Runt's  will  operated 
as  an  appointment  of  the  one-fourth  badly  appointed  to  Frederick 
William  Runt, 

On  behalf  of  the  children  of  Mr.  and  Mrs.  jB^m^,  other  than 
Frederick  and  Benjamin,  it  was  contended  that  the  fund  in  Court 
became  divisible,  under  the  settlement,  as  in  default  of  appoint- 
ment, among  all  the  children  equally. 

Marten,  Q.C.,  and  Bawlinson,  for  the  Petitioner : — 

Where  by  will  there  has  been  an  excessive  execution  of  a  power, 
a  residuary  gift  in  favour  of  persons  who  are  objects  of  the  power 
is  to  be  read  as  a  good  appointment :  In  re  MereditJis  Trusts  (1) ; 
In  re  Rarries'  Trust  (2)  ;  Oke  v.  Reath  (3)  ;  Falkner  v.  Butler  (4). 


V.-C,  B. 

1885 
"^-^ 

In  re 
Hunt's  ] 
Trusts. 


(1)  3  Ch.  D.  757. 

(2)  Job.  199. 


(3)  1  Ves.  Sen.  135. 

(4)  Amb.  514. 
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V.-C.  B.  Here  the  testatrix  in  terms  gives  the  residue  of  all  personal  es- 

1885  tate  over  which  she  has  "  any  power  of  disposal " :  so  that  the 

In  re  residuary  clause  sweeps  up  whatever  may  have  been  previously 

Sts.  ineffectually  disposed  of. 

B,  F.  Norton^  for  the  executors  of  Benjamin  Sunt,  took  the 
same  view. 

Northmore  Lawrence,  for  the  Kespondent,  Tliomas  Hunt,  one  of 
the  children  claiming  as  in  default  of  appointment : — 

The  question  here  is  entirely  one  of  intention,  to  be  gathered 
from  the  words  of  this  will,  and  therefore  the  authorities  cited  do 
not  apply.  Moreover,  in  those  cases  the  appointments  were  of 
several  sums,  whereas  here  the  testatrix  purported  to  appoint  the 
whole  fund  in  the  first  instance,  so  that,  having  thus  already 
exhausted  her  power,  she  cannot  be  said  to  have  exercised  it  by 
the  residuary  gift.  The  gift  only  applies  to  the  testatrix's  own 
property — "  my  "  personal  estate  "  over  which  I  have  any  power 
of  disposal." 

Lamhert,  for  Mrs.  Little  and  the  trustees  of  the  settlement  made 
on  her  marriage,  in  addition  to  the  arguments  urged  on  behalf  of 
Thomas  Hunt,  submitted  that  if  the  petitioner's  contention  was 
correct,  the  insertion  of  the  gift  over  to  the  two  sons,  Frederick 
and  Benjamin,  in  case  of  ^x^.  Little's  death  without  issue,  was 
absolutely  useless,  inasmuch  as  the  two  sons  would  have  taken 
under  the  residuary  clause. 

Marten,  in  reply. 

Bacon,  V.C.  (after  stating  the  facts,  continued) : — 

The  question  here  is  one  of  construction  only. 

Several  authorities  were  referred  to  in  the  course  of  the  argu- 
ment, but,  inasmuch  as  none  of  them  deal  with  the  question  as 
purely  and  simply  one  of  construction,  I  have  been  unable  to  find 
in  any  of  them  a  guide  by  which  I  can  satisfactorily  arrive  at  a 
solution  of  the  only  question  before  me. 

One  well-established  rule  of  the  Court  is  that  an  intestacy 
will  not  be  presumed  unless  it  is  indispensably  necessary  so  to 
presume. 
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That  the  testatrix  knew  the  power  she  possessed  is  abundantly     V.-C.  B. 
clear.    The  purpose  and  object  of  a  testator  in  disposing  of  a 
residue  is  that  what  may  have  been  forgotten  or  imperfectly      In  re 
expressed  shall  nevertheless  be  included  in  the  general  terms  he  Trusts, 
has  employed ;  and  this  consideration  I  take  to  be  the  foundation 
of  the  rule  I  have  referred  to,  viz.  that  the  Court  leans  against 
intestacy. 

The  governing  words  of  the  will  are,  "  all  the  residue and 
then  follows  an  enumeration  of  the  subjects  to  be  included  in 
that  universal  residue,  and  which  subjects  are  unquestionably 
more  than  one.  They  consist  of  "  my  personal  estate  and  effects 
whatsoever,"  &c.,  and  besides  that,  "  over  which  I  have  any  power 
of  disposal  by  this  my  will."  She  could  not  mean  only  her  per- 
sonal estate  and  effects,  for,  by  the  conjunction  "  and  "  preceding 
the  words  "  over  which  I  have  any  power,"  &c.,  she  plainly  dis- 
tinguishes that  which  was  her  own  from  that  over  which  she  had 
merely  a  power  of  disposal ;  and  it  is  only  by  a  forced  construc- 
tion that  the  operation  of  the  conjunction  and  "  can  be  held  to 
be  governed  by  or  restricted  to  personal  chattels  and  effects. 
Nor  do  I  think  that  the  universal  controlling  effect  of  the  word 
"  all,"  with  which  the  sentence  begins,  is  confined  to  or  limited 
by  the  bequest  of  the  personal  estate  of  which  she  was  the  abso- 
lute mistress  and  owner;  but  that  it  applies  also  to  the  other 
subject  of  the  residuary  gift,  of  which  subject  she  was  not  the 
owner,  but  over  which  she  had  full  power  of  disposal  within  the 
words  of  her  marriage  settlement. 

In  the  face  of  the  word  "  all "  it  cannot  be  said  that  anything 
upon  which  her  will  could  operate  is  omitted.  The  construction 
for  which  the  petitioner  contends  (the  appointment  being  to  two 
of  the  testatrix's  children,  and  within  the  very  words  of  the  power 
she  possessed)  is,  in  my  opinion,  the  only  one  that  can  be  properly 
put  upon  the  words  the  testatrix  has  used. 

There  being  no  other  question  on  the  petition,  the  order  will 
be  as  prayed. 


Solicitors:  E.  &  F.  Bannister;  Wade  &  Ltjall;  G.  P.  King. 

G.  I.  F.  C. 
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HALLETT  v.  FUEZE. 
[1882   H.  3812.] 

Mortgagor  and  Mortgagee — Action  for  Redemption  and  Foreclosure — Form  of 

Judgment. 

In  an  action  by  a  second  mortgagee  to  redeem  the  first  mortgagee  and  to 
foreclose  the  mortgagor,  the  proper  form  of  judgment  is,  that  in  default  of 
the  Plaintiff  redeeming  the  action  is  to  stand  dismissed  with  costs. 

The  Plaintiff,  a  second  mortgagee,  brought  an  action  against 
the  Defendants,  the  first  mortgagees,  to  redeem,  and  the  mortgagor 
to  foreclose. 

At  the  hearing  the  usual  decree  was  made.  The  minutes  of 
the  judgment  had  been  prepared  by  the  Eegistrar,  and  delivered 
to  the  parties.  They  provided  "  that  in  default  of  the  Plaintiff 
redeeming  the  action  is  to  stand  dismissed  with  costs  "  as  against 
both  the  Defendants. 

On  the  10th  of  December,  1885,  a  motion  was  made  on  behalf 
of  the  Plaintiff  asking  that  the  minutes  should  be  varied  by 
limiting  the  dismissal  to  the  Defendant,  the  first  mortgagee,  in 
case  the  Plaintiff  should  make  such  default. 

Dunham,  for  the  Plaintiff,  submitted  that  the  minutes  should 
be  varied  as  asked.  They  had  been  drawn  up  in  accordance 
with  precedents  which,  since  the  passing  of  the  Judicature  Act, 
1873  (36  &  37  Vict.  c.  66),  were  not  now  applicable.  Costs 
were  in  the  absolute  discretion  of  the  Court,  and  he  appealed  to 
that  discretion,  and  asked  that  the  Plaintiff  should  not  have  to 
pay  the  mortgagor's  costs.  The  mortgagor  had  not  paid  any- 
thing, and  when  the  Plaintiff  resorted  to  his  security,  he  found 
that  it  was  quite  absorbed  by  the  prior  mortgagee. 

Bush,  Q.C.,  for  the  mortgagor,  submitted  that  the  practice  had 
in  such  cases  always  been  to  order  the  dismissal  of  the  action 
with  costs,  and  that  it  should  be  now  followed. 

Kay,  J.,  ordered  the  case  to  stand  over,  so  that  the  Eegistrar 


KAY,  J. 
1885 
Bee.  10,  19. 
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might  inquire  what  the  practice  had  been,  and  report  thereon  (1),    KAY,  J. 
and  that  having  been  done,  and  the  case  being  in  the  paper  to  be  i885 
mentioned,  HALL^iaJT 


Dec.  17.  Kay,  J.,  said  : — 

I  referred  the  case  to  the  Kegistrar,  and  he  has  been  good 
enough  to  give  me  a  statement  of  the  cases,  which  shew  what  the 
practice  has  been  for  a  long  series  of  years.  It  is  clear  that  the 
usual  form  of  order  in  such  cases  has  been  that  the  action  should 
be  dismissed  with  costs.  The  point  was  carefully  considered  by 
Vice-Chancellor  Sir  James  Wigram  in  the  case  of  Felly  v. 
Wathen  (2)  where,  at  page  364,  he  said  (the  suit  being  one  by  a 
puisne  mortgagee  to  redeem  prior  mortgagees,  and  to  foreclose 
the  mortgagor)  :  "  Unless  the  registrar  in  drawing  up  the  decree 
shall  find  the  form  to  be  other  than  I  suppose,  I  think  Mr.  CJiandless 
must  be  right  in  contending,  that,  if  the  Plaintiff's  bill  should 
stand  dismissed  in  consequence  of  the  Plaintiff  not  redeeming 
either  of  the  prior  mortgages  ....  he  (the  Plaintiff)  would  not 
be  entitled  to  any  decree,  as  against  the  mortgagor,  for  redemp- 
tion or  foreclosure."  And  at  page  375  there  is  an  express  direc- 
tion to  dismiss  in  case  of  default  against  the  mortgagor  with  costs. 
The  effect  of  what  is  asked  in  this  case  would  be,  in  case  of 
default  to  redeem,  to  throw  the  costs  of  the  action,  so  far  as  they 
relate  to  the  mortgagor,  upon  him.  I  have  now  stated  what  the 
practice  has  for  a  long  time  been,  and  I  will  not  depart  from  it. 
The  motion  must  be  refused  with  costs. 

Solicitors :  Hallett  &  Woosnam ;  Winnett. 

(1)  The  report  of  the  Kegistrar  re-  to  be  taxed  by  the  Taxing  Master, 
ferred  to  the  following  authorities,  He  also  referred  to  Duherly  v.  Waring 
which  he  said  he  had  followed:  Jack-  and  to  Thackwray  v.  Bell^  Pemberton, 
son  V.  Brettall,  Seton,  4:th  Ed.,  p.  1084,  p.  269 ;  to  Fisher  on  Mortgages,  4th 
Form  3  ;  Benny  v.  Blowers^  Seton,  3rd  Ed.,  p.  1008,  and  to  Felly  v.  Wathen, 
Ed.  477,  the  same  form  as  above,  and  7  Hare,  364 ;  and  see  Cholmley  v. 
also  in  2nd  Ed.,  p.  217,  and  1st  Ed.,  Countess  of  Oxford,  2  Atk.  267 ;  and 
p.  157,  of  the  same  book,  and  which  Oihson  v.  Nicol,  9  Beav.  403. 
was  a  decree  for  dismissal  with  costs        (2)  7  Hare,  351. 

T.  E.  M. 


Furze. 
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In  re  BEIGHT-SMITH. 
BEIGHT-SMITH  v,  BEIGHT-SMITH. 

[1885   B.  5385.] 

Will — Construction — "i/?/ freelwldfarm  and  lands" — Copyholds^ 

A  testator  devised  a  farm  by  the  description  of  "  my  freehold  farm  and 
lands  situate  at  Edgware^  and  now  in  the  occupation  of  James  Bray."  The 
will  contained  no  residuary  devise.    The  farm  comprised  about  seventy-six 
acres,  of  which  twenty-six  were  copyhold. 
Eeldj  that  the  copyhold  parts  of  the  farm  passed  under  the  devise. 
Hall  V.  Fisher  (1)  and  Stone  v.  Greening  (2)  discussed  and  questioned. 

Motion. 

G,  A.  Bright-Smith,  by  his  will,  dated  the  19th  of  August,  1876, 
after  making  certain  specific  and  pecuniary  bequests,  proceeded 
as  follows :  "  I  devise  my  freehold  messuage,  &c.  .  .  .  and  my 
freehold  farm  and  lands  situate  at  Edgware  .  .  .  and  now  in  the 
occupation  of  James  Bray,'^  to  trustees  upon  trust  to  sell  and  to 
hold  the  proceeds  upon  trust  to  divide  the  same  between  and 
amongst  his  children  in  equal  shares. 

The  will  contained  no  general  or  other  devise  of  real  estate 
affecting  the  testator's  farm  and  lands  at  Edgware. 

The  testator  died  on  the  24th  of  September,  1882. 

The  farm  and  lands  devised  by  the  will  contained  in  the  whole 
about  seventy-six  acres,  of  which  twenty-six  acres  were  copyhold, 
and  was  at  the  date  of  the  testator's  will,  and  at  his  death,  in 
the  occupation  of  Bray,  as  one  farm  at  one  rent. 

The  Plaintiff,  as  the  customary  heir  of  the  testator,  took  out  a 
summons  in  Chambers  for  a  declaration  that  upon  the  true  con- 
struction of  the  will  of  the  testator  he  was  entitled  as  customary 
heir  to  the  testator's  copyhold  lands,  and  the  Judge  in  Chambers 
having  declared  that  the  copyhold  lands  passed  under  the  devise 
in  the  will,  he  now  moved  to  discharge  the  order. 

Macnaghten,  Q.C.,  and  Trevor  White,  in  support  of  the  motion : — 
There  is  an  intestacy  as  to  the  copyhold  parts  of  the  farm.  The 
(1)  1  Coll.  47.  (2)  13  Sim.  390. 


OHITTY,  J. 
1886 
Jan.  11. 
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word  "freehold  "  in  the  devise  is  the  leading  part  of  the  descrip- 
tion, and  the  will  must  be  read  so  as  to  make  that  the  essential 
word,  and  in  fact  must  be  read  as  being  "  my  freehold  part  of  the 
farm  and  lands." 

In  Stone  v.  Greening  (1)  the  question  was,  whether  the  words 
"  my  freehold  messuage,  farm,  lands,  and  hereditaments,  situate 
&c.,"  comprised  the  leasehold  as  well  as  the  freehold  part  of  the 
testator's  farm  at  Mursley,  and  the  Yice-Chancellor  held  that  the 
leasehold  part  of  the  farm  was  not  comprised  in  these  words,  but 
passed  by  the  residuary  bequest. 

Again,  in  Hall  v.  Fisher  (2),  it  was  held  that  in  a  devise  of 
**all  that  freehold  farm  called  the  Wick  Farm,  containing  200 
acres  or  thereabouts,"  twelve  acres  which  were  leasehold  did  not 
pass. 

They  also  referred  to  Travers  v.  Blundell  (3)  and  HardwicJc  v. 
Hardwich  (4). 

Bomer,  Q.C.,  and  Hull,  for  the  younger  children : — 

The  devise  is  of  a  farm  and  lands  at  Fdgivare,  in  the  occupa- 
tion of  Braij,  described  as  freehold.  It  cannot  be  doubted  that 
under  that  description  the  testator  intended  to  devise  all  the 
farm  which  Bray  occupied.  He  describes  it  certainly  as  freehold, 
but  if  he  meant  to  give  the  whole  of  the  farm  (which  he  certainly 
did),  which  is  part  freehold  and  part  copyhold,  will  the  word 
"  freehold  "  be  held  to  be  so  strong  as  to  exclude  the  copyhold  ? 
The  testator  had  no  intention  of  dying  intestate  as  to  any  por- 
tion of  his  property,  and  you  must,  if  possible,  so  read  the  will  as 
to  lead  to  a  testacy  not  an  intestacy.  In  the  case  of  In  re  Har- 
rison (5),  the  Master  of  the  Kolls  says  this  :  "  There  is  one  rule 
of  construction,  which  to  my  mind  is  a  golden  rule,  viz.,  that  when 
a  testator  has  executed  a  will  in  solemn  form  you  must  assume 
that  he  did  not  intend  to  make  it  a  solemn  farce, — that  he  did  not 
intend  to  die  intestate  when  he  has  gone  through  the  form  of 
making  a  will." 

Lord  Selborne  in  Hardwich  v.  HardtvicJc  does  not  speak  with 
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(1)  13  Sim.  390. 

(2)  1  Coll.  47. 


(3)  6  Ch.  D.  436. 

(4)  Law  Rep.  16  Eq.  168. 
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CHITTY,  J.  approval  of  Hall  v.  Fisher  (1)  and  Stone  v.  Greening  (2),  and  in 
1886      both  those  cases  there  was  a  residuary  devise,  which  there  is  not 
in  this  case. 

In  Doe  V.  Lord  Cranstoun  (3)  a  testator  devised  his  freehold 
lands  in  the  parishes  of  A,,  B.,  and  (7.,  the  lands,  however,  in  the 
two  latter  parishes  were  leasehold  only,  and  it  was  held  that  the 
leaseholds  passed  under  the  will. 


In  re 
Bright- 
Smith. 

Bright- 
Smith 


Bright^ 
Smith. 


T.  C.  Wright,  for  the  trustees. 

Macnaghten,  in  reply — 

The  fact  that  ,in  the  cases  of  Hall  v.  Fisher  and  Stone  v. 
Greening  there  was  a  residuary  devise  can  make  no  dijBference. 


Chitty,  J. : — 

The  question  is  whether  the  testator  has  died  intestate  as  to 
one  third  of  a  small  farm  which  he  held,  and  which  is  referred  to 
in  his  will.  The  total  acreage  of  the  farm  is  seventy-six  acres, 
and  upon  a  rough  computation  about  one-third  (somewhere  about 
twenty-six  acres)  of  the  whole  land  is  copyhold.  Some  parts  of 
the  copyholds  are  distinct,  but  other  parts  of  the  copyholds  are  so 
intermixed  with  the  freeholds  as  to  be  practically  indistinguishable. 
The  testator  makes  his  will  in  this  way ;  he  gives  "  my  freehold 
farm  and  lands  situate  at  Edgware,  in  the  county  of  Middlesex,  and 
now  in  the  occupation  of  James  Bray,''  and  with  that  devise  he 
couples  other  devises  and  bequests,  that  is  to  say,  there  is  a  devise 
first  of  a  freehold  messuage  at  Charing  Cross,  called  the  British 
Coffee  House,  which  is  described,  and  there  is  a  leasehold  property 
which  is  properly  described,  and  these  three  properties  are  included 
in  the  devise  to  the  same  trustees,  whose  duty  it  is  under  the  will  to 
sell  these  properties  and  divide  the  proceeds  equally  among  all  the 
testator's  children.  Now,  on  the  facts  it  appears,  as  I  have  said, 
that  a  part  of  the  farm,  which  was  situate  at  Edgware,  and  was  in 
the  occupation  of  the  tenant  James  Bray,  is  copyhold,  and  the 
question  is  whether  I  am  to  read  these  words  "  my  freehold  farm," 
&c.,  in  such  a  manner  as  to  make  the  term  "  freehold  "  an  essential 

(1)  1  Coll.  47.  (2)  13  Sim.  390. 

(3)  7  M.  &  W,  1. 
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part  of  the  description  of  the  whole,  or  whether  I  can  apply  the  CHITTY 
description  to  the  actual  facts,  and  read  it  as  a  gift  of  the  farm  1886 

itself.  In  re 

The  principle  of  construction  upon  which  I  proceed  is  that  gMmL 
which  is  stated  in  substance  by  Lord  Selborne  in  Hardwick  v.  Bright 
Hardwich  (1).    The  first  rule  is  this,  "  if  all  the  terms  of  descrip- 
tion  fit  some  particular  property,  you  cannot  enlarge  them  by  ^^^^^ 

extrinsic  evidence,  so  as  to  include  anything  which  any  part  of   

those  terms  does  not  accurately  fit."  That  is  the  first  rule,  but  then 
the  second  rule  is,  "  if  the  words  of  description  when  examined  do 
not  fit  with  accuracy,  and  if  there  must  be  some  modification  of 
some  part  of  them  in  order  to  place  a  sensible  construction  on 
the  will,  then  the  whols  thing  must  be  looked  at  fairly  in  order  to 
see  what  are  the  leading  words  of  description,  and  what  is  the 
subordinate  matter,  and  for  this  purpose  evidence  of  extrinsic 
facts  may  be  regarded." 

The  customary  heir,  the  eldest  son,  says  that  the  word  "  free- 
hold "  is  an  essential  part  of  the  description,  and  consequently 
he  asks  me  to  read — and  this  is  his  construction — this  devise 
as  if  it  was  "  I  devise  the  freehold  parts  of  my  farm."  I  say 
advisedly  that  his  construction  does  require  some  departure  from 
strict  accuracy.  The  choice  lies  between  reading  it  in  that  way, 
or  reading  it  as  a  gift  of  the  farm.  The  words  are  "  farm  and 
lands."  It  appears  to  me  that  when  a  man  gives  his  farm  he 
means  to  give  an  entire  subject,  and  that  the  last  thing  that  he 
would  think  of  doing  in  such  a  case  as  this,  would  be  to  give  the 
freehold  parts  of  this  farm,  and  to  die  intestate  as  to  the  copy- 
hold parts,  leaving  it  to  his  children  to  litigate  between  them  for 
the  purpose  of  distinguishing  the  copyhold  parts  from  the  free- 
hold. The  farm  is  but  a  small  one ;  it  is  all  in  the  occupation  of 
one  tenant,  and  it  seems  to  me  that  the  word  "  farm  "  is,  in  a 
sense,  an  essential  part  of  the  description.  I  have  referred  to 
Wliarton's  Dictionary,  and  I  find  that,  after  giving  in  the  usual 
way  the  Latin  equivalent  and  the  Saxon  equivalent  of  the  term 
"  farm,"  a  farm  is  said  to  be  "  land  taken  upon  a  lease  under  a 
yearly  rent  payable  by  the  tenant.  It  is  a  collective  word,  con- 
sisting of  many  things,  as  a  messuage,  land,  meadow,  pasture, 
(1)  Law  Rep.  16  Eq.  168,  175. 
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CHITTY,  J.  wood,  common,  &c."  I  do  not  read  that  as  a  perfectly  accurate 
description  of  what  a  farm  is,  but  I  think  that  the  term  means 
some  entire  subject-matter,  and  that  I  should  be  attributing  to 
this  testator  an  inaccuracy  if  I  held  he  meant  to  give  a  part  only 
of  the  farm,  when,  as  I  read  the  will,  he  intended  to  give  the 
whole. 

I  think  the  case  falls  within  the  second  rule  that  I  have  men- 
tioned, and  not  within  the  first. 

Authorities,  of  course,  have  been  cited  upon  this,  as  it  is  a 
question  of  construction.  I  quite  admit  that  on  the  question  of 
the  construction  of  wills  relating  to  real  property  the  cases  have 
always  had  greater  attention  given  to  them  than  in  the  case  of 
personalty,  because  land  in  England  passes  by  title,  and  it  has 
always  been  the  habit  of  the  lawyers  and  Judges  to  look  with 
greater  strictness  to  the  reported  cases  where  it  is  a  question  of 
land  than  where  it  is  a  question  of  personalty.  But  I  must  make 
up  my  own  mind,  as  well  as  I  can,  upon  the  meaning  of  the  testator 
in  this  will  as  shewn  by  the  words  he  has  used,  and  I  refer  to 
authorities  only  for  the  purpose  of  obtaining  some  light  and  some 
guidance. 

Now  I  have  mentioned  Hardwich  v.  Hardwich  (1)  because  that 
gives  me  a  principle,  and  I  prefer,  as  far  as  I  can,  to  decide  cases 
upon  principle,  that  is  to  say,  to  apply  the  principle  to  the  parti- 
cular facts  of  each  individual  case.  When  you  come  to  great  nice- 
ties of  expression,  and  look  upon  one  will  which  is  inaccurately 
framed,  and  another  will  which  is  equally  inaccurately  framed, 
there  is  very  often  a  liability  to  err  in  trying  to  trace  through 
the  various  forms  of  difficulties  which  each  particular  case  gives 
rise  to,  and  attempting  to  reconcile  them,  when  very  often  they 
are  not  reconcilable,  and  attempting  also  to  deduce  some  minute 
rules  from  the  terms  used. 

Now,  with  these  observations  I  propose  to  mention  very  shortly 
the  other  cases  to  which  I  have  been  referred  ;  Hall  v.  Fisher  (2) 
and  Stone  v.  Greening  (3),  are  the  two  authorities  upon  which 
reliance  has  been  principally  placed  by  the  customary  heir. 
Both  these  cases  appear  to  me  to  have  not  received  the  assent 

(1)  Law  Eep.  16  Eq.  168.  (2)  1  Coll.  47. 

(3)  13  Sim.  390. 
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and  approbation  of  Lord  Selhorne,  and,  indeed,  from  his  observa-  CHITTY,  J. 
tions,  I  infer  that  he  thought  that  it  was  at  least  questionable  1886 
whether  they  were  rightly  decided.  If  I  understand  his  judg- 
ment he  rather  refers  to  the  high  reputation  of  the  J udges  than 
to  the  particular  excellence  of  the  decisions  when  they  were 
brought  to  his  attention  in  HardivicJc  v.  HardwicJc.  (1)  But  Hall 
V.  Fisher  (2)  is  clearly  distinguishable.  In  the  first  place  there 
wias  a  residuary  devise,  and,  as  has  often  been  pointed  out,  and  as 
the  Court  of  Appeal  has  lately  pointed  out  in  In  re  Harrison  (3), 
it  is  a  matter  of  some  importance  in  construing  a  will  to  see 
whether  the  construction  which  is  offered  does  or  does  not  result 
in  an  intestacy.  The  present  Master  of  the  Eolls  has  expressed 
his  opinion  in  regard  to  that  point,  speaking  of  it  as  a  golden 
rule,  that  you  ought,  if  possible,  to  read  the  will  so  as  to  lead  to 
a  testacy  and  not  to  an  intestacy.  Lord  Justice  Fry  says  that  he 
assents  to  the  conclusion  which  his  learned  Brother  arrived  at,  on 
the  ground  that  where  there  is  a  reasonable  construction  which 
results  in  a  testacy,  that  construction  must  prevail  rather  than 
one  which  leads  to  an  intestacy. 

Now  in  the  case  of  Hall  v.  Fisher  I  have  said  there  was  a 
residuary  devise,  but  in  the  case  before  me  there  is  nothing  in 
the  will  which  will  catch  these  copyholds  except  the  devise  in 
question.  That  is  one  distinction,  and  the  other  is,  that  in  Hall 
V.  Fisher  the  settlement  or  limitation  found  in  the  will  was  a 
limitation  which  was  not  applicable  to  leasehold  estates,  it  was 
one  which  was  strictly  applicable  only  to  freehold. 

Then  in  Stone  v.  Greening  (4)  it  appears  that  the  case  was  heard 
as  a  short  cause,  and  I  think  even  in  the  time  of  the  Vice- 
Chancellor  of  England  it  was  not  the  habit  to  argue  short  causes, 
and  from  the  report  of  the  case  itself,  it  appears  rather  to  have 
been  stated  by  way  of  suggestion ;  possibly  the  parties  were 
friendly  one  with  another,  and  they  took  his  opinion  offhand. 
At  any  rate  it  does  not  appear  to  me  to  be  a  governing  decision. 
Whether  it  is  so  or  not,  it  is  distinguishable  also  by  the  circum- 
stance there,  that  there  was  a  residuary  devise. 

The  case  of  Travers  v.  Blundell  (5)  has  some  bearing,  but  not  a 

(1)  Law  Kep.  16  Eq.  168.  (3)  30  Ch.  D.  390. 

(2)  1  Coll.  47.  (4)  13  Sim.  390. 

(5)  6  Ch.  D.  436. 
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CHITTY,  J.  very  strong  bearing,  on  the  case  before  me.  It  affords  a  good 
illustration  of  the  second  branch  of  Lord  Selhornes  rule,  and  ex- 
pounds well,  if  I  may  say  so,  the  principle  of  falsa  demonstratio 
non  nocet, 

I  think  the  word  "  freehold  "  in  this  will  is  a  word  which  may 
be  rejected  on  the  ground  of  false  demonstration. 


In  re 
Bright- 
Smith. 

Bright- 
Smith. 

Bright- 
Smith. 


Solicitors :  Chester  dt  Co. ;  Pemlerfon  &  Garth ;  H. 
Smith, 


G.  M. 


CHITTY,  J.  In  re  THOMAS  STEVENS. 

1886 

Practice — 6  Anne^  c.  18  \^In  Revised  Ed.  Statutes,  vol.  it.,  p.  188,  referred  to  as 
Jan.  15,  22.  c.  72] — Production  of  Cestui  que  vie — Tenant  for  Life — Wife  of  Tenant  for 

Life  in  Possession — A  Person  having  an  Interest, 

Under  the  statute  6  Anne,  c.  18,  tlie  Court  has  power  to  make  an 
order  for  the  production  of  a  cestui  que  vie  as  well  upon  a  person  having  an 
interest  determinahle  on  a  life,  as  on  a  person  having  an  estate  pur  autre 
vie  strictly  so  called. 

Motion. 

By  an  order  of  the  10th  of  July,  1885,  made  on  motion  under 
the  statute  6  Anne,  c.  18,  by  a  person  entitled  to  an  estate  in 
remainder  expectant  on  the  death  of  one  Thomas  Stevens,  the 
tenant  for  life,  it  was  ordered  that  the  wife  of  Thomas  Stevens 
should  produce  Thomas  Stevens  at  the  parish  church  of  Tottenham 
on  the  18th  of  August,  1885. 

It  appeared  that  Mrs.  Stevens  was  married  to  Thomas  Stevens, 
who  was  a  seafaring  man,  in  1858 ;  that  he  went  to  sea  in  1864, 
Laving  some  time  previously  put  her  in  possession  of  the  rents  of 
the  property  in  question,  which  consisted  of  a  freehold  house, 
telling  her  that  she  should  receive  the  rent  so  long  as  he  should 
live,  and  that  she  had  ever  since  received  such  rents ;  that 
Thomas  Stevens  had  not  been  heard  of  since  except  on  two  occa- 
sions, one  being  when  he  wrote  to  his  wife  some  time  in  1866, 
and  the  other  when  she  thought  she  saw  him  at  a  funeral,  but 
was  too  surprised  to  speak  to  him. 

Mrs.  Stevens  was  served  with  the  above  order,  and  not  having 
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produced  her  husband  as  thereby  directed,  on  the  6th  of  No-  CHITTY,  J. 
yember,  1885,  the  applicant  applied  for  and  obtained  an  order  1886 
on  Mrs.  Stevens  for  production  of  her  husband  at  the  bar  of  the 
■Court  on  the  27th  of  November,  1885,  and  on  the  11th  of  g^^^^^^'g 

December,  1885,  in  default  of  such  production,  an  order  was   

made  declaring  that  Thomas  Stevens  ought  to  be  deemed  and 
taken  to  be  dead  according  to  the  statute,  but  the  Registrar 
objected  to  draw  up  the  order,  on  the  ground  that  Thomas  Stevens 
was  tenant  for  life,  and  not  cestui  que  vie,  and  that  his  wife  was 
his  agent  and  not  his  assignee,  and  therefore  not  tenant  of  an 
estate  pur  autre  vie  within  the  Act. 

B.  B,  Bogers  now  moved  that  the  order  might  be  drawn  up : — 

.  For  the  purposes  of  applying  the  Act,  all  that  is  necessary  is 
that  there  should  be  a  person  on  whose  death  the  right  of  the 
person  in  possession  would  determine :  Ex  parte  Castledine  (1). 

Jan.  22.    Chitty,  J. :  — 

I  have  carefully  read  the  statute.  The  language  is  cumbrous 
and  loose,  but  taking  a  succinct  view  of  the  statute,  the  result  at 
which  I  arrive  is  that  it  is  clear  that  there  must  be  a  person  to 
produce  and  a  person  to  be  produced,  and  that  the  person  re- 
quired to  produce  must  have  some  interest  in  the  land  determin- 
able on  the  life  of  the  person  to  be  produced.  It  was  decided  in 
Ex  parte  Castledine  that  the  assignee  of  a  tenant  for  his  own  life 
was  within  the  Act. 

Eeading  the  Act  as  a  whole,  and  having  regard  to  the  preamble 
and  to  sects.  3  and  4,  and  also  to  sect.  1,  in  which  the  words 
"  any  other  person  "  occur  without  qualification  in  reference  to 
the  person  supposed  to  be  concealing  the  death  of  another,  I 
think  that  Mrs.  Stevens  is  a  person  within  the  meaning  of  the 
Act  against  whom  an  order  for  production  can  be  made,  and  a 
person  having  an  interest  in  the  land  within  the  Act.  It  was 
■clearly  the  intention  of  Steveyis  that  his  wife  should  take  the  rents 
for  her  own  benefit  and  that  of  her  children  without  accounting 
to  him,  and  it  appears  that  she  has  in  fact  taken  the  rents  and 
never  accounted  for  them,  and  that  the  property  has  been  let  by 
(1)  44  L.  T.  (KS.)  469. 
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OHITTY,  J.  her  to  a  tenant  who  has  recognised  her  as  the  only  person  en- 
1886      titled  to  receive  the  rents.    W^ithout  going  so  far  as  to  say  that 
^^^g      Mrs.  Stevens  is  the  equitable  assign  of  her  husband,  or  that  he 
Sevens  given  her  any  estate  for  her  separate  use,  yet  still  I  think  he 

  intended  to  confer  on  her  some  interest,  and  that  she  has  such  an 

interest  as  brings  her  within  the  Act. 

Among  the  persons  particularly  described  in  the  Act  as  bound 
to  produce  are  guardians,  which  must  be  taken  to  mean  guardians 
in  socage  or  testamentary  guardians,  or  guardians  appointed  by 
the  Court,  because  guardians  in  chivalry  had  been  abolished  at 
the  date  of  the  Act.  Such  guardians  in  socage  and  the  like 
have  no  legal  estate  in  the  land,  but  they  are  considered  in  the 
Act  to  have  an  interest  determinable  on  a  life,  and  I  think  I  am 
justified  in  saying  that  Mrs.  Stevens  has  an  analogous  interest. 
She  is,  moreover,  within  the  mischief  of  the  Act. 

It  appears  that  Mrs.  Stevens,  although  she  does  not  now  appear, 
does  not  intend  to  resist  the  effect  of  this  order,  but  the  Kegis- 
trar  has  rightly  raised  the  objection. 

I  therefore  direct  the  order  to  be  drawn  up.  If  Stevens  should 
turn  out  to  be  alive  (I  think,  however,  that  he  is  dead),  he  could 
treat  this  order  as  res  inter  alios  acta,  and  as  in  no  way  standing 
in  the  way  of  his  recovering  his  property.  But  in  order  to  pro- 
vide against  any  possible  question,  I  will  insert  in  the  order  a 
direction  that  any  person  interested  shall  be  at  liberty  to  dis- 
charge the  order. 

Solicitors :  Cree  &  Son. 

a.  M. 
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IHLEE  V.  HENSHAW. 

[1884    I.  703.] 

Trade-marh— Registration  of  Assignment — Right  to  sue. 

Where  a  trade-mark  has  been  registered,  an  assignee  of  the  registered 
proprietor  can  bring  an  action  to  prevent  the  use  of  the  trade-mark,  without 
having  registered  the  assignment. 

On  the  15th  of  November,  1883,  E.  F.  Ihlee  and  W.  C.  Home 
registered  a  trade-mark  for  a  musical  instrument  as  the  exclusive 
property  of  the  firm  of  Ihlee  &  Home.  In  1884  the  partnership 
was  dissolved,  and  the  share  of  W.  C.  Home  in  the  assets  and 
goodwill  were  assigned  by  him  to  H  F.  Ihlee.  In  February,  1884, 
H.  F.  Hilee  entered  into  partnership  with  B.  J.  SanJcey  upon 
terms  under  which  the  trade-mark  was  part  of  the  assets  of  the 
partnership,  and  on  the  3rd  of  July,  1884,  they  were  registered 
as  the  proprietors  of  the  trade-mark. 

On  the  11th  of  June,  1884,  Ihlee  <&  SanJcey  had  brought  this 
action  against  two  Defendants  named  Henshaw,  to  restrain  them 
from  using  a  similar  trade-mark. 

Warmington,  Q.C.,  and  Sehastian,  for  the  Plaintiffs. 

Aston ^  Q.C.,  and  PanTchurst,  for  the  Defendants,  objected  that 
the  action  had  been  brought  before  the  change  of  ownership  had 
been  registered;  and  according  to  the  77th  and  78th  clauses  of 
the  Patents,  Designs,  and  Trade-marks  Act,  1883  (46  &  47  Vict, 
c.  57),  no  such  proceeding  could  be  instituted  by  Ihlee  &  Sanhey. 
Any  proceeding  must  be  in  the  names  of  the  registered  pro- 
prietors. 

Sebastian,  for  the  Plaintiffs : — 

The  object  of  the  Act  was  to  have  public  notice  of  every  trade- 
mark, and  that  is  done  by  putting  it  on  the  register.  The 
change  was  registered  as  soon  as  the  forms  of  the  office  were  got 
through. 


NORTH,  J. 
1886 
Jan.  12. 


% 
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NOETH,  J.  North,  J. 

I  think  that  the  Act  contemplated  registration  from  time  to 
Ihlee  time  when  an  assignment  took  place ;  but  I  do  not  find  anything 
Henshaw.  in  the  words  of  the  Act  making  such  registration  of  the  assign- 
ment  a  condition  precedent  to  the  right  to  sue.  If  I  were  to  read 
the  77th  section  of  the  Act  as  Mr.  Aston  says  I  ought  to  read  it, 
I  should  be  obliged  to  read  it  as  though  it  were  expressed  ;  "  A 
person  shall  not  be  entitled  to  institute  any  proceeding  to  pre- 
vent the  infringement  of  a  trade-mark  unless  it  has  been  regis- 
tered in  pursuance  of  this  Act,  and  unless  every  assignment  of  it 
has  also  been  registered."  I  cannot  find  such  words  expressed  in 
or  implied  by  the  Act  ;  and  though,  as  I  said  before,  I  think  the 
Act  contemplates  such  registration — and  it  is  very  desirable  that 
assignments  should  be  registered — I  cannot  in  the  absence  of  a 
statutory  provision  to  that  effect  say  that  an  assignee  is  not 
entitled  to  sue  unless  not  only  the  trade-mark  but  the  assignment 
also  is  registered. 

Solicitors  for  Plaintiffs :  Wansey  &  Bowen, 
Solicitors  for  Defendants :  Chester  dt  Co.,  for  T.  W.  Millar^ 
Manchester, 

C.  M. 


NOBTH,  J.  -^^  CLOUGH. 

1885        BEADFOED  COMMEECIAL  BANKING  COMPANY  v. 

CUEE. 


Nov.  12. 


[1885    C.  700.] 

Partnership — Surviving  Partner — Mortgage  for  past  Partnership  Debt. 

The  surviving  partner  can  give  a  valid  charge  on  property  of  the  part- 
nership, by  way  of  security  for  a  debt  incurred  by  the  partners  during  the 
life  of  the  deceased  partner. 

JOEN  CUBE  and  Jonathan  Clough  were  partners  in  business  at 
Bradford,  and  had  deposited  with  the  Bradford  Commercial  Joint 
Stock  Banking  Company  title-deeds  to  certain  property,  with  a 
memorandum  of  deposit,  by  which  they  agreed  to  execute  a  mort- 
gage to  the  banking  company  for  the  balance  which  at  any  time 
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V. 

Cure, 


might  be  due  to  the  banking  company.    Clough  died  in  Novem-  NORTH,  J. 
ber,  1883,  at  which  time  the  partners  owed  the  banking  company  1885 
£6118.    The  banking  company  were  not  aware  of  the  death  of 
Clough  until  April,  1884,  when  £6125  was  due  to  the  banking  Ci^o^gh. 
company,  and  they  applied  to  Cure,  the  surviving  partner,  for  commercial 
payment  or  further  security.    He  thereupon  deposited  with  them  q^mp^- 
a  contract  for  the  sale  of  certain  land  to  the  partners  (on  which 
land  they  had  erected  buildings  and  had  carried  on  their  busi- 
ness) with  a  memorandum  of  deposit. 

The  banking  company  in  February,  1885,  brought  this  action 
against  Cure  and  against  W,  Clough,  administrator  of  Jonathan 
Clough,  and  against  the  heir  of  Jonathan  Clough,  claiming  an 
account  and  payment,  and  a  sale  of  the  securities,  and,  if  necessary, 
administration  of  the  estate  of  Jonathan  Clough. 

Fischer,  Q.C.,  and  J.  G.  Wood,  for  the  banking  company : — 

The  administrator  oi  Jonathan  Clough  alleges  that  Cure,  as  sur- 
viving partner,  had  no  power  to  mortgage  the  assets  of  the  firm, 
but  he  clearly  had  power.  He  was  continuing  the  business,  and 
the  banking  company  were  pressing,  and  could  have  sued,  and 
by  this  means  he  obtained  time  to  get  in  the  assets  and  pay  the 
debts :  Butchart  v.  Dresser  (1).    No  harm  was  done  to  anyone. 

Eyre,  for  Cure,  supported  the  banking  company. 

G,  Williamson,  for  the  administrator  oi  Jonathan  Clough: — ■ 
This  was  a  preference  of  a  creditor,  and  the  Court  cannot  make 

an  order  affecting  the  creditors  who  are  not  represented  here. 

Cure  had  no  right  to  deal  with  the  assets  of  the  partnership  in 

this  way  :  Lindley  on  Partnership  (2)  ;  and  actually  to  dispose  of 

the  place  of  business. 


NOKTH,  J. : — 

I  do  not  entertain  any  doubt  about  this  case.  The  question  is 
simply  whether  a  surviving  partner  can  after  the  death  of  his 
co-partner  and  the  consequent  dissolution  of  the  firm  deposit  any 


(1)  4  D.  M.  &  G.  542. 


(2)  4th  Ed.  pp.  409,  413. 
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NORTH,  J.  of  the  assets  of  the  partnership  by  way  of  security  for  a  debt  due 
1885      from  the  partnership. 

It  is  clear  that  the  debt  was  created  in  the  lifetime  of  the 
Olough.  deceased  partner,  and,  according  to  Butchart  v.  Dresser  (1),  if  the 
Commercial  surviving  partner  had  made  the  deposit  in  exchange  for  a  present 
C^Sny  a^'^aiice  for  partnership  purposes,  beyond  all  question  it  would 
have  been  good.  The  only  difference  between  the  cases  is  that 
here  no  present  advance  was  made  in  return  for  the  deposit. 
Now,  of  course,  if  the  deposit  was  not  made  in  good  faith,  the 
transaction  could  not  be  maintained,  nor  if  it  appeared  that  the 
security  was  given  for  a  private  debt  of  the  surviving  partner  ; 
but  here  I  am  dealing  with  the  case  of  a  hond  fide  deposit,  made 
in  consequence  of  an  application  by  a  creditor  to  the  surviving 
partner  immediately  after  the  creditor  had  heard  of  the  death  of 
the  other  partner.  Next  day  the  security  was  given^  accompanied 
by  a  note :  "  We  hand  you  contract  dated  19th  March,  1868, 
for  purchase  from  Mr.  Horsfall,  which  we  lodge  with  you  as  a 
further  security ;  and  you  are  to  have  the  same  rights  as  if  the 
contract  had  been  lodged  with  you,  together  with  the  title-deeds 
you  already  hold,  and  had  been  included  in  the  memorandum  of 
deposit  then  signed."  Now  by  this  transaction  no  present  con- 
sideration in  the  shape  of  an  advance  of  money  was  obtained,  but 
it  is  suggested  that  time  was  obtained,  and  that  the  creditor  was 
induced  to  abstain  from  doing  what  he  might  otherwise  have 
done,  namely,  realizing  the  securities  which  he  had  already  got. 
It  is  quite  true  that  no  further  definite  time  was  given,  but  of 
course  the  whole  object  of  the  further  security  was  that  something 
should  be  given  in  return,  and  that  meant  time.  The  bank  was. 
not  bound  to  any  definite  time,  but  the  effect  of  the  transaction 
was  to  obtain  a  reasonable  time,  and  the  obtaining  a  reasonable 
time  was  held  by  the  Court  of  Exchequer  Chamber  in  Older  sham 
V.  King  (2)  to  be  a  sufficient  consideration  for  a  further  guarantee. 

But  then  the  question  is  whether  a  surviving  partner  has  power 
to  make  such  a  deposit.  Now  in  the  case  of  In  re  Patent  File 
Company  (3),  the  question  arose  as  to  the  power  of  the  directors 
of  a  company  to  deposit  title-deeds  belonging  to  the  company  as 


(1)  4  D.  M.  &  G.  542.  (2)  2  H.  &  N.  517. 

(3)  Law  Eep.  6  Ch.  83,  88, 
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a  security  for  a  past  advance,  and  it  was  held  that  they  had  such  NOKTH,  J. 
power.   The  observations  made  by  the  Lord  Justice  MelUsh  apply  1885 
very  appropriately  to  this  case : — "  There  being  nothing  in  the      in  re 
articles  to  prohibit  the  giving  such  a  security,  I  am  of  opinion  g^^*^^^"' 
that  the  company  can  give  it  as  well  for  a  past  debt  as  a  future  Commercial 
one.  In  fact,  the  case  is  stronger  in  favour  of  a  security  for  a  past  company 
debt,  as  it  would  be  absurd  to  say  that  a  company  has  not  power  ^^^^ 

to  pay  past  debts;  and  if  so,  why  should  it  be  debarred  from   

giving  security,  which  is  one  way  of  applying  its  property  in 
payment  of  its  debts."  It  is  clear  that  the  surviving  partner 
€ould  have  paid  off,  out  of  the  assets  of  the  firm,  any  existing 
debt,  and  therefore  he  could  equally  well  satisfy  any  creditor  by 
giving  security  upon  a  part  of  the  assets. 

It  seems  to  me,  therefore,  that  the  surviving  partner  was  jus- 
tified in  what  he  did,  and  that  the  bank  obtained  a  valid  charge. 

Solicitors  for  Plaintiffs:  Flower  &  Nussey,  for  Killick  &  Co., 
Bradford. 

Solicitors  for  Cure :  Jaques,  Layton,  &  Jaques. 
Solicitors  for  W.  Clough :  Williamson,  Hill,  &  Co.,  for  Greaves 
iSc  Taylor,  Bradford. 

C.  M. 
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PEAKSON,J.     LYDNEY  AND  WIGPOOL  lEON  OKE  COMPANY  v, 
1885  BIED. 


Nov.  ^,5,^,  [1882    L.  1841.1 

10, 12, 16, 17,  ^ 

d"^^^!  Company — Promoter — Secret  Commission — Agent  for  Vendor — Costs — Higher 
 V  *  Scale — Rules  of  Supreme  Courts  1883,  Order  lxv.^  rr.  8,  9. 

Agents  employed  "by  vendors  to  form  and  launch  a  company,  for-  the 
purpose  of  purchasing  some  mines  belonging  to  the  vendors,  undertook  all 
the  business  connected  with  the  issuing  of  the  prospectus  and  the  bringing 
out  of  the  company.  The  agents  respectively  subscribed  the  memorandum 
and  the  articles  of  association  of  the  company.  They  also  guaranteed  the 
subscription  of  the  shares  which  were  to  be  offered  to  the  public.  It  was 
agreed  between  them  and  the  vendors  that  they  should  receive  a  commis- 
sion of  £10,800  out  of  the  purchase-money  of  £100,000  which  was  to  be 
given  by  the  company  for  the  mines,  and  this  payment  was  made  after  the 
formation  of  the  company.  The  payment  of  the  commission  was  not  mslde 
known  to  the  company.  On  its  being  afterwards  discovered,  an  action  was 
.  • .  brought  by  the  company  to  recover  the  £10,800  from  the  agents  : — 

Held,  on  the  evidence,  that  the  agents  were  acting  solely  as  agents  for 
the  vendors ;  that  the  purchase-money  was  not  increased  for  the  purpose 
of  providing  for  the  commission  ;  that  the  commission  was  really  paid  by 
the  vendors ;  and  consequently  that  the  agents  were  not  promoters  of  the 
company,  and  were  not  liable  to  account  to  them  for  the  commission. 

The  agreement  between  the  vendors  and  the  agents  also  provided  that 
the  latter  should  have  the  conduct  of  the  sales  of  the  company's  ores,  and 
should  receive  a  commission  of  2  per  cent,  on  the  invoice  amounts  of  sales 
effected.  The  arrangement  was  to  continue  until  good  cause  should  be  shewn 
to  the  contrary.  The  arrangement  was  embodied  in  an  agreement  for  the 
purchase  of  the  mines  which  was  entered  into  between  the  vendors  and  a 
trustee  for  the  intended  company.  The  purchase  agreement  was  adopted 
by  the  company  after  its  formation,  and  the  articles  of  association  provided 
that  the  agents  should  conduct  the  sales  of  the  company  in  accordance 
with  the  purchase  agreement : — 

Held^  that  the  interest  which  this  arrangement  gave  the  agents  in  the 
formation  of  the  company  was  not  sufficient  to  constitute  them  promoters. 

Costs  ought  to  be  allowed  on  the  higher  scale  in  any  case  in  which 
witnesses  are  properly  examined  in  Court,  and  a  long  time  is  necessarily 
occupied  in  the  argument. 

This  action  was  originally  brought  against  William  Bird  and 
James  Bird,  who  had  been  partners  carrying  on  business  under 
the  firm  of  William  Bird  &  Co.,  and  the  Plaintiffs  claimed  a 
declaration  that  the  firm  of  William  Bird  &  Co,  had  received 
a  sum  of  £10,800  as  trustees  for  the  Plaintiffs,  and  that  the 
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Defendants  were  jointly  and  severally  liable  to  account  for  and  PEARSON, J. 
pay  over  that  sum,  with  interest  thereon  at  5  per  cent,  per  annum,  1885 
to  the  Plaintiffs ;  and  judgment  for  such  account  and  payment.  Lydney 

Messrs.  Bird  &  Co.  carried  on  business  as  iron  merchants  in  the  wigpool 
city  of  London.  In  June,  1871,  Messrs.  Thomas,  William,  and  ^^^'^Jll^ 
James  Allaivay  were  the  owners  of  some  mineral  property  in  the  v. 
county  of  Gloucester,  known  as  the  Wigpool  Iron  Mines  and  the  — L* 
Lydney  Park  Iron  Mines,  and  of  some  machinery  and  plant  which 
they  used  for  working  the  mines.  The  Wigpool  Mines  were  held 
under  a  grant  from  the  Crown,  subject  to  dead  rent  and  royalty, 
and  the  Lydney  Park  Mines  were  held  under  a  lease  at  a  dead 
rent  and  royalty.  The  whole  property  was  subject  to  a  mortgage 
for  £40,000  to  the  West  of  England  Bank.  The  Messrs.  Allaivay 
were  also  largely  indebted  to  the  bank  in  other  sums  of  money. 
The  bank  had  given  notice  to  pay  off  the  mortgage,  and  in  June, 
1871,  the  money  not  having  been  paid,  the  bank  gave  notice 
that  they  intended  to  sell  the  property.  Messrs.  Allaway  desired 
to  raise  money  to  pay  off  the  bank,  and  thus  to  prevent  a  sale  of 
the  property,  and  ultimately,  through  their  solicitors,  Messrs. 
Poole  &  Hughes,  they  applied  to  Bird  Co,  to  render  them  assist- 
ance. Bird  &  Co.  suggested  several  schemes,  and  the  scheme 
which  was  finally  accepted  was  the  formation  of  a  company 
to  purchase  the  property.  This  scheme  was  carried  out,  and  the 
Plaintiff  company  was  formed  and  registered  on  the  30th  of  De- 
cember, 1871.  It  was  ultimately  arranged  that  the  company 
should  pay  £100,000  for  the  property. 

The  agreement  finally  come  to  between  Messrs.  Allaway  and 
Bird  &  Co.  was  contained  in  two  letters,  respectively  dated  the 
19th  of  December,  1871. 

The  first  letter  was  from  Bird  &  Co.  to  Messrs.  Allaway,  and 
was  as  follows  : — 

"Dear  Sirs, — In  accordance  with  instructions  from  Messrs. 
Poole  &  Hughes  and  Messrs.  Fussell,  Prichard,  &  Swann,  we  are 
about  to  issue  the  prospectus  as  per  corrected  draft  enclosed,  and 
which  thus  has,  we  understand,  your  approval. 

"  A  commission  of  £10,800  to  be  paid  us  as  follows,  viz.,  one- 
third  on  application,  one-third  on  allotment,  and  one-third  on  1st 
March,  1872.    In  consideration  hereof  we  guarantee  and  provide 
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AND 
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Company 
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Bird. 


PEARSON,J.  for  the  subscription  required  from  the  public  to  complete  the 
1885  capital,  we  pay  for  the  reports  on  properties  and  expenses  in  con- 
nection therewith  already  out  of  pocket,  and  also  £200  of  mort- 
gagees' costs,  and  printing,  advertising,  and  stockbrokers'  fees, 
and  brokerages.  Our  brokers  will  further  apply  in  due  course 
for  a  quotation  and  settlement  on  the  London  Stock  Exchange, 
and  endeavour  to  make  a  permanent  market  for  the  shares. 

"  In  consideration  of  our  personal  services  it  is  also  agreed  that 
we  shall  have  the  conduct  and  management  of  the  business  at  our 
offices  in  London.  Our  remuneration  to  consist  of  2  per  cent, 
commission  (which  is  to  include  brokerage  where  necessary)  on 
the  invoice  amount  of  sales  effected,  and  a  fixed  sum  of  £600  per 
annum  for  office  rent,  secretary's  and  clerks'  salaries,  auditors'  fees, 
and  the  keeping  of  company's  share  register,  transfer-books, 
minutes  of  board  proceedings,  &c. 

"  We  proceed  with  issue  of  prospectus,  on  the  assumption  that 
all  points  that  have  been  under  consideration  are  now  agreed."^ 

Messrs.  Fussell,  Prichard,  dc  Swann '  were  the  solicitors  of  the 
bank. 

The  other  letter  was  from  James  Bird  to  Messis.  Allaway,  and 
was  as  follows  : — 

"  Dear  Sirs, — There  is  some  little  misunderstanding,  if  I  cor- 
rectly understand  Mr.  William  Allaways  letter  of  yesterday.  The 
alteration  in  William  Bird  &  Co.'s  commission  consists  in  this, 
that  under  the  new  arrangement  they  get  less  than  they  did 
under  the  other,  for  it  all  goes  in  *  guarantee.' 

"  I  esteem  myself  fortunate,  however,  to  have  so  arranged,  for 
on  the  open  market  there  was  no  certainty  of  floating  £100,000 
purchase-money.  There  is  no  past  yielding  data  to  satisfy  a  pur- 
chaser, and  you  cannot  sell  the  future,  or  at  least  obtain  full  price 
for  it,  as  if  secured. 

"  It  has  not  been  so  easy  as  you  may  imagine  to  draw  up  a 
prospectus.  Opinions  on  value  are  very  various,  and  the  sugges- 
tions your  favour  of  yesterday  brings  are  again  of  a  nature  for 
which  neither  we  nor  the  directors  brought  in  could  possibly 
accept  the  responsibility.  The  mortgage  must  be  mentioned ;  in 
fact  a  suppression  of  material  facts  would  be  a  grave  responsibility 
for  the  board. 


VOL.  XXXI.] 


CHANCERY  DIVISION. 


Possession  must  be  had  by  the  1st  of  January,  1872.    There  PEARSON,^ 


is  not  the  slightest  difficulty  in  arranging  outstanding  matters, 
or  for  the  new  company  to  assist  in  liquidating  your  affairs  at 
Wigpool  and  Lydney, 

"  The  £600  per  annum  finds  the  company  in  offices  and  clerks 
here.  As  the  sum  but  little  exceeds  the  auditor's  claim  for  re- 
muneration without  office,  there  is  little  or  nothing  for  Wm.  Bird 
&  Co. 

"  I  have  assented  to  commission  being  reduced  to  2  per  cent., 
because  I  really  expect  to  save  my  brokerage  through  my  own 
connection. 

"  Judging  from  the  prices  you  might  have  got  for  Wigpool  ore, 
I  think  you  will  find  our  commission  amply  recouped,  and  that 
ore  may  sell  itself,  but  not  at  the  best  obtainable  price.  And  in 
any  case  some  one  must  take  the  responsibility,  and  exercise 
judgment  respecting  sales  and  buyers. 

"  Please  understand  that  the  commission  on  sales  will  be  the 
principal  remuneration  of  Wm.  Bird  &  Co. ;  the  general  practice 
is  to  pay  2J  per  cent.,  and  we  think  you  will  find  your  quid  pro 
quo  in  the  management. 

"I  think,  as  you  will  have  paid  off  £40,000,  and  l)e  relieved 
from  interest  on  it,  will  get  £200  each  {T.  A.  and  W.  A.)  as  direc- 
tors, and  have  little  or  no  care  or  responsibility  in  making  the 
handsome  dividend  that  can,  I  hope,  be  made  on  your  £50,000 
shares  (by  knowing  the  market  and  getting  improved  prices), 
you  must  admit  I  have  not  acted  badly  for  your  interest." 

It  had  been  at  first  proposed  that  the  purchase-money  for  the 
property  should  be  £90,000,  but  this  sum  was  afterwards  increased 
to  £100,000.  The  commission  to  be  paid  to  Bird  &  Co.  was 
originally  fixed  at  £5000,  but  it  was  afterwards  raised  to  £10,800. 
The  increase  of  the  purchase-money  was,  as  the  Court  held,  agreed 
to  because  of  the  remonstrances  of  the  Messrs.  Allatvay,  who  con- 
sidered £90,000  an  insufficient  price  for  the  property.  The 
nature  of  their  remonstrances  is  shewn  by  the  following  letter 
(inter  alia) : — 

Nov.  28,  1871.    William  Allaway  to  James  Bird. 
"  1  wrote  Mr.  Poole  yesterday  in  reply  to  his  scheme,  to  say 
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we  consider  he  has  not  put  enough  down  for  the  purchase-money 
of  Wigpool  and  Lydney  Parh  Mines — only  £90,000.  You  must 
not  say  less  than  £100,000.  Wigpool  alone  is  worth  the  money. 
.  .  .  We  must  put  the  purchase-money  at  £100,000,  and  must 
either  put  the  capital  at  £160,000,  or  you  must  arrange  it  in 
some  other  way." 

On  the  19th  of  December,  1871,  a  contract  of  purchase  was 
entered  into  between  the  Messrs.  Allaway  of  the  one  part,  and 
Charles  Greenwood  (as  a  trustee  for  the  intended  company)  of  the 
other  part,  whereby  the  vendors  agreed  (conditionally  upon  the 
company  being  formed)  to  sell  their  interest  in  the  mines, 
machinery,  and  plant  to  Greenwood  for  £100,000,  of  which 
£50,000  was  to  be  paid  in  cash,  and  £50,000  in  fully  paid-up 
shares  of  the  company,  on  the  completion  of  the  purchase  on  the 
30th  of  April,  1872.  The  vendors  were  to  bear  all  expenses  of 
the  promotion  and  formation  of  the  company  up  to  the  time  of 
the  allotment  of  the  shares,  excepting  the  usual  law  costs  for  the 
prospectus,  and  the  preparation  and  registration  of  the  memo- 
randum and  articles  of  association  of  the  company.  The  pur- 
chaser was  to  take  the  property  subject  to  the  charge  thereon  of 
£40,000  to  the  West  of  England  Bank,  which  the  vendors  under- 
took to  indemnify  him  against,  and  to  give  their  fully  paid-up 
shares  in  the  company  as  security  for  the  fulfilment  of  the  in- 
demnity. The  £40,000  was  to  be  paid  of£  by  the  vendors  by 
annual  instalments,  the  first  payment  to  be  made  at  the  expira- 
tion of  the  third  year  from  the  date  of  the  agreement.  It  was 
also  provided  that  Thomas  Allaway  and  William  Allatvay  should 
be  appointed  directors  of  the  company,  and  that  Messrs.  Fussell, 
Prichardf  &  Swann,  and  Messrs.  Poole  &  Hughes,  should  be  the 
solicitors  of  the  company,  and  should  so  continue  until  good  and 
sufficient  cause  should  arise  and  be  shewn  for  their  removal  re- 
spectively. It  was  also  agreed  that  the  conduct  of  the  sales  of 
the  property  of  the  company  should  be  in  the  hands  of  Messrs. 
William  Bird  &  Co.,  who  should  receive  a  commission  of  2  per 
cent.,  including  brokerage,  on  all  sales.  They  were  also  to  be 
paid  £600  per  annum,  in  consideration  of  their  paying  the  salary 
of  a  competent  secretary,  and  providing  all  necessary  clerks, 
together  with  offices  for  the  business  of  the  company,  and 
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clearing  all  ordinary  office  expenses  and  disbursements,  and  this  PEARSON, J. 
arrangement  was  to  continue  until  good  cause  should  arise  and  1885 
be  shewn  to  the  contrary.    This  agreement  did  not  in  any  way 
refer  to  the  commission  of  £10,800  which  was  to  be  paid  to 
Bird  &  Co.,  or  to  the  guarantee  which  they  were  to  give. 

On  the  30th  of  December,  1871,  William  Bird  retired  from  the 
ifirm  of  Bird  &  Co. 

On  the  same  day  the  company  was  registered  under  the  Com- 
panies Acts.  The  memorandum  of  association  stated  {inter  alia) 
that  the  capital  of  the  company  was  £150,000,  divided  into 
15,000  shares  of  £10  each,  and  that  one  of  the  objects  for  which 
the  company  was  established  was  the  carrying  into  effect  an 
agreement  dated  the  19th  of  December,  1871,  made  between  the 
Messrs.  Allaway  of  xhe  one  part,  and  Charles  Greenwood  of  the 
other  part,  for  the  purchase  of  the  vendors'  interest  in  the 
Wigjpool  and  Lijdney  Parh  Mines,  and  property  connected  there- 
with. William  Bird  and  James  Bird  respectively  subscribed  the 
memorandum  of  association  for  fifty  shares,  and  each  of  them 
also  subscribed  the  articles  of  association. 

The  articles  of  association  gave  the  directors  power  to  carry 
into  effect  the  agreement  of  purchase  of  the  19th  of  December, 
1871,  the  effect  of  which  was  stated.  It  was  provided  that  the 
€osts  and  expenses  of  the  preparation  of  the  prospectus,  memo- 
randum, and  articles  of  association  of  the  company,  and  of  and 
relating  thereto,  and  of  carrying  out  the  same,  but  no  other  pre- 
liminary expenses,  or  any  other  fees  or  promotion  money,  should 
be  paid  by  the  company. 

The  articles  also  contained  the  following  clauses : — 105.  "  The 
firm  of  Messrs.  William  Bird  &  Co.  shall  conduct  the  sales  of  the 
company  in  accordance  with  the  aforesaid  purchase  agreement, 
and  some  member  of  such  firm  shall  from  time  to  time  attend 
and  be  present  at  the  meetings  of  the  directors."  106.  "  Messrs. 
Boole  &  Hughes,  and  Messrs.  Fussell,  Prichard,  &  Swann,  shall  be 
the  joint  solicitors  of  the  company,  in  accordance  with  the  said 
purchase  agreement." 

Neither  the  memorandum  nor  the  articles  of  association,  nor 
the  prospectus  of  the  company,  contained  any  reference  to  the 
£10,800  which  was  to  be  paid  to  Bird  &  Co. 
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PEARSON,J.     At  the  first  meeting  of  the  board  of  directors  of  the  company, 
1885      on  the  9th  of  January,  1872,  the  contract  for  purchase  was  adopted, 
and  at  the  second  meeting,  on  the  19th  of  January,  1872,  the 
contract  was  sealed  with  the  company's  seal. 

The  arrangement  as  to  the  guarantee  was,  on  the  9th  of  January, 
1872,  modified  to  this  extent,  that  the  guarantee  was  given  by 
William  Bird  alone,  and  £5000  out  of  the  £10,800  was  paid  to 
him  as  a  consideration  for  his  giving  the  guarantee.  The  re- 
mainder of  the  £10,800  was  paid  to  the  firm. 

All  the  business  connected  with  the  issuing  of  the  prospectus, 
and  the  bringing  out  of  the  company,  was  undertaken  by  Bird 
&  Co, 

After  the  commencement  of  the  action  William  Bird  died,  and 
his  executors  were  then  made  Defendants. 


Higgins,  Q.C.,  CooJcson,  Q.C.,  and  Bunting,  for  the  Plaintiffs  : — 

Bagnall  v.  Carlton  (1)  is  exactly  in  point.  Bird  &  Co,  were  not 
mere  agents  of  the  vendors ;  they  were  also  promoters  of  the 
company,  in  the  formation  of  which  they  had  a  considerable 
interest.  They  are,  therefore,  liable,  as  standing  in  a  fiduciary 
position  to  the  company,  to  refund  the  secret  commission  which 
they  have  received.  Though  it  was  paid  to  them  nominally 
by  the  vendors,  it  was  really  paid  out  of  the  company's  money. 
The  purchase-money  was  increased  for  the  purpose  of  paying  the 
commission.  Emma  Silver  Mining  Company  v.  Grant  (2)  and 
lAndsay  Petroleum  Company  v.  Hurd  (3)  are  to  the  same  effect. 
The  Defendants  are  entitled  to  retain  sums  properly  expended  by 
them  on  behalf  of  the  company,  but  nothing  more. 

The  fact  that  Bird  &  Co.  were  acting  as  agents  for  Messrs. 
Allaway,  and  rendering  services  to  them,  does  not  absolve  them 
from  accounting  to  the  company  for  any  commission  which  they 
received  beyond  their  expenses.  The  evidence  shews  that  they 
were  the  real  promoters  of  the  company.  But,  even  a  man  who 
is  an  agent  of  the  chief  promoter  of  a  company,  is,  if  he  performs 
the  work  of  a  promoter,  liable  as  a  promoter. 

(1)  6  Ch.  D.  371.  (2)  11  Ch.  D.  918. 

(3)  Law  Eep.  5  P.  C.  221. 
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Giffard,  Q.C.,  and  Swinfen  Eady,  for  the  Defendant  Jt^mes  PEARSON, J. 
Bird : —  1885 

Bird  &  Co.  were  agents  for  Messrs.  AUaiva/i/,  and  nothing  more, 
and  are  not  accountable  to  the  company  for  money  which  they 
received  from  their  own  principals  :  Arhwright  v.  Neivbold  (1). 
Messrs.  Allaivay  were  the  real  promoters  of  the  company ;  Bird  & 
Co.  were  not  promoters  at  all.  And,  if  they  are  accountable  for 
what  they  have  received,  they  are  entitled  to  deduct  their  expenses 
out  of  pocket,  and  also  the  value  of  the  guarantee  which  they 
gave,  and  which  they  carried  out  by  subscribing  and  paying  for 
shares  to  the  amount  of  £30,000 :  Emma  Silver  Mining  Comimny 
V.  Grant  (2).  There  is  no  evidence  that  the  purchase-money  was 
increased  to  £100,000  for  the  purpose  of  increasing  the  commis- 
sion of  Bird  &  Co.  It  was  increased  because  Messrs.  Allaway  in- 
sisted that  £90,000  was  too  small  a  price  for  the  property.  The 
whole  purchase-money  belonged  to  the  vendors,  and  they  might 
have  kept  the  whole  of  it  as  between  themselves  and  the  company. 
They  could  do  what  they  pleased  with  it,  and  the  company  have 
no  equity  to  compel  Bird  &  Co.  to  account  for  what  the  vendors 
paid  them,  as  their  agents,  out  of  the  purchase -money.  This 
case  is  not  like  Bagnall  v.  Carlton  (3).  It  is  like  Arhwright  v. 
Newhold.  New  Sombrero  Phosphate  Company  v.  Erlanger  (4)  was 
a,  case  of  rescission. 


Cozens-Hardy,  Q.C.,  H.  Burton  Buckley,  and  Daldy,  for  the 
executors  of  William  Bird : — 

The  case  against  William  Bird  is  very  different  from  that  against 
James  Bird,  and,  even  if  William  Bird  himself  was  liable,  his 
•executors  are  not.  A  great  part  of  the  correspondence  which  is 
evidence  against  James  Bird  is  not  evidence  against  William  Bird. 
If  James  Bird  was  a  promoter  of  the  company,  William  Bird  was 
not.  William  Bird,  by  his  guarantee,  gave  full  value  for  what  he 
received.  He,  in  fact,  received  it  by  arrangement  between  him- 
self and  the  new  firm  which  was  constituted  on  his  retirement, 
&nd  he  undertook  the  liability  on  his  guarantee  for  their  benefit. 

(1)  17  Ch.  D.  301.  (3)  6  Ch.  D.  371. 

(2)  11  Ch.  D.  918.  (4)  5  Ch.  D.  73. 
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Htggins,  in  reply  : — 

The  £10,800  was  really  the  money  of  the  company.  It  is  of 
course  a  question  of  fact  whether  Bird  &  Co.  were  promoters  of 
the  company.  Emmet  Silver  Mining  Company  v.  Lewis  (1),  Nant- 
y-Glo  and  Blaina  Ironworks  Company  v.  Grave  (2),  and  Twy cross 
V.  Grant  (3)  are  illustrations  of  what  a  promoter  is.  In  the  latter 
case  Cochhurn,  C.J.,  said  (4),  "  A  promoter,  I  apprehend,  is  one 
who  undertakes  to  form  a  company  with  reference  to  a  given  pro- 
ject, and  to  set  it  going,  and  who  takes  the  necessary  steps  to 
accomplish  that  purpose."  Arhwriglit  v.  Newlold  (5)  does  not 
touch  the  question  of  promotion.  The  question  there  was  whether 
the  prospectus  of  a  company  was  fraudulent.  It  was  an  action  of 
deceit.  That  Bird  &  Co,  were  promoters  is  shewn  by  the  fact 
that  they  did  form  the  company.  Moreover,  they  were  personally 
interested  in  its  formation.  Ko  allowance  can  be  made  for  the^ 
guarantee ;  it  cannot  be  valued. 


Dec.  21.  Peakson,  J. : — 

The  question  I  have  to  decide,  as  it  has  been  put  shortly  hj 
counsel,  is  this  :  Were  the  Messrs.  Bird  "  promoters  "  of  this  com- 
pany? If  they  were  promoters,  they  are  liable  to  pay  back  a 
part  at  all  events,  if  not  the  whole,  of  the  £10,800.  If  they  were 
not  promoters,  they  are  not  liable  to  pay  back  any  portion  of  it. 

So  stated  the  question  is  a  short  one,  but  it  is  a  question  by  no 
means  free  from  difficulty. 

In  the  autumn  of  1871,  and  especially  in  the  months  of  October,. 
November,  and  December  in  that  year,  the  Messrs.  Bird  were 
actively  engaged  in  preparing  and  starting  the  company  which 
now  exists,  and  which  was  to  purchase  these  mines.  The  Messrs. 
Bird  allege  that  all  which  they  did  they  did  simply  as  agents  for 
the  vendors;  that  they  were  not  promoters  of  the  company  in 
any  proper  sense  of  the  word ;  and  that  the  £10,800  which  they 
received  was  received  as  payment  for  services  rendered  by  them 
as  agents  to  Messrs.  AUaway,  On  the  other  hand,  it  is  said  that 
the  Messrs.  Bird  were  interested  in  the  company  themselves,, 


(1)  4  C.  P.  D.  396. 

(2)  12  Ch.  D.  738. 


(3)  2  C.  P.  D.  469. 

(4)  Ibid.  541. 
(5)  17  Ch.  D.  301. 


YOL.  XXXI.]  CHANCEEY  DIVISION. 


337 


Lydney 

AND 

WiGPOOL 

Ieon  Ore 
Company 

V. 

Bird. 


besides  being  the  agents  of  the  vendors ;  that  the  company  was  as  PEAKSON, J. 
much  their  company  as  the  company  of  the  Messrs.  Allaivay  ;  and  1885 
that,  under  those  circumstances,  according  to  the  ordinary  rule  of 
this  Court,  they  were  trustees  for  the  company  at  the  time  when 
they  received  the  £10,800,  and  that  they  have  no  right  to  retain 
any  more  of  it  than  they  can  shew  to  have  been  properly  ex- 
pended by  them  for  the  benefit  of  the  company. 

The  simple  question  then  is,  which  of  those  allegations  is 
correct.  Part  of  the  case  made  against  the  Messrs.  Bird  was  this, 
that,  whereas  originally  they  were  to  receive  only  £5000  for  their 
services  to  the  vendors,  that  sum  was  afterwards  increased  to 
£10,800,  and  that  at  or  about  the  same  time  the  price  to  be  given 
by  the  proposed  company  for  the  property  was  raised  from 
£90,000  to  £100,000 ;  in  other  words,  that  the  £10,800  was  paid 
out  of  money  which  came  from  the  company,  and  not  out  of  money 
which  under  any  circumstances  would  have  gone  to  the  vendors. 
If  that  were  so,  of  course  the  result  would  be  that  the  Messrs. 
Bird  have  put  into  their  pocket  money  which  would  otherwise 
have  remained  in  the  treasury  of  the  company.  If,  on  the  con- 
trary, the  £100,000  was  hond  fide  agreed  to  be  paid  to  the  vendors, 
without  any  regard  to  the  sum  which  was  to  be  paid  to  the 
Messrs.  Bird,  the  vendors  are  the  persons  who  have  paid  the 
£10,800,  and  the  Messrs.  Bird  are  entitled  to  retain  it. 

I  have  arrived  at  the  conclusion  that  there  is  no  foundation 
whatever  for  connecting  the  increase  of  the  price  from  £90,000  to 
£100,000  with  the  increase  of  the  sum  to  be  paid  to  the  Messrs. 
Bird  from  £5000  to  £10,800.  Looking  at  the  whole  of  the 
transactions,  and  especially  at  the  letters  of  the  Messrs.  Allawaij, 
it  is  plain  to  me  that  the  Messrs.  Allawaij  were  exceedingly 
anxious  (as  was  natural)  to  get  as  large  a  sum  as  they  possibly 
could  for  the  mines,  and  that  the  £100,000  was  fixed  in  conse- 
quence of  their  remonstrances,  and  not  with  a  desire  to  put  any 
part  of  it  into  the  pockets  of  the  Messrs.  Bird, 

[His  Lordship  referred  to  the  correspondence,  and  particularly 
to  the  letter  of  the  28th  of  November,  1871,  above  stated,  and 
continued : — ] 

I  think  it  is  plain  that  the  idea  of  raising  the  purchase-money 
to  £100,000  was  the  Messrs.  Allaivays%  and  that  it  was  not  done 
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PEAKS0N,J.  in  order  to  give  the  Messrs.  Bird  any  larger  profit  than  they 
1885  would  otherwise  have  had.  Although  there  is  some  difficulty  in 
tracing  the  transactions,  my  conclusion  is  that  the  £10,800  was 
substituted  for  the  £5000  when  the  Messrs.  Bird  undertook  to 
guarantee  the  placing  of  the  shares  in  the  company.  I  think, 
therefore,  the  sound  conclusion  is,  that  the  £10,800  was  to  be  paid 
by  the  vendors  out  of  the  purchase-money  which  they  were  to 
receive  from  the  company,  and  that  the  company  were  not  to  pay 
any  portion  of  it.  If  that  be  so,  the  case  undoubtedly  comes  within 
ArJcwright  v.  Newbold  (1),  in  which  the  Court  of  Appeal,  finding 
that  the  purchase-money  of  property  sold  to  a  company  had  not 
been  increased  or  loaded  in  order  to  pay  promotion  money,  at  once 
said  that  the  money  was  paid  by  the  vendors,  and  that  the  vendors 
had  a  right  to  deal  with  the  purchase-money  in  any  way  they 
pleased. 

It  was  strongly  urged  that  the  Messrs.  Bird  did  many  things 
in  the  course  of  the  transaction  which  shewed  that  they  were  pro- 
moters ;  that  they  took  upon  themselves  the  drafting,  the  settling, 
the  printing  and  publishing  of  the  prospectus  of  the  company, 
and  that  they  throughout  acted  as  if  they  were  the  masters  of 
the  situation  from  the  beginning,  and  thus  shewed  themselves  to 
be  the  persons  principally  interested  in  the  matter,  the  Messrs. 
Allaway  playing  only  a  secondary  part.  I  am  at  a  loss  to  find 
in  any  one  of  these  things  evidence  that  the  Messrs.  Bird  were 
acting  in  any  other  way  than  as  agents  of  the  vendors.  To  my 
mind  it  was  their  duty  under  the  circumstances  to  do  everything 
with  regard  to  the  prospectus  which  they  actually  did.  They  were 
to  pay  all  the  expenses  of  it  (there  was  nothing  improper  in  that), 
and  it  was  their  duty,  they  being  in  London  and  having  charge  of 
the  whole  business,  to  take  care  that  the  memorandum  and 
articles  of  association  were  properly  drawn,  and  to  see  that  every- 
thing was  done  in  conformity  with  law  and  in  the  interest  of 
their  clients.  I  do  not  think  that  anything  which  they  did  shews 
that  they  overstepped  their  duty  as  agents,  or  did  more  than  was 
properly  required  from  them  as  agents. 

There  remains,  however,  another  point,  and  it  is  that  which 
has  given  me  the  greatest  trouble.    The  Messrs.  Bird  were  to 

(1)  17  Ch.  D.  301. 
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guarantee  the  placing  of  the  shares,  and  while  the  thing  was  inPEAKSON,J. 

progress  they  bargained  with  the  Messrs.  Allaway  that,  when  the  1885 

company  was  established,  they  should  have  the  selling  of  the  ores,  Lydney 

and  should  receive  a  commission  for  so  doing,  and  it  occurred  to  ^^poo^ 

me  that  possiblv  this  was  enouo^h  to  shew  that  they  had  such  an    Iron  Ore 
\  .  ^  .  Company 

interest  in  the  formation  of  the  company,  over  and  above  their  v. 

duty  as  agents  to  the  vendors,  as  would  constitute  them  promoters   ' 

of  the  company. 

The  question  is  whether  that  made  them  really  promoters  of 
the  company.  No  doubt  a  very  little  will  make  people  promoters 
of  a  company,  if  it  can  be  seen  that  they  were  really  doing  some- 
thing in  the  way  of  speculation  for  their  own  interest,  and  not 
acting  merely  as  agents  for  others.  But  the  Messrs.  Bird  were 
undoubtedly  agents  for  the  vendors,  and  they  were  entitled  to  be 
paid  as  such.  And  all  that  they  bargained  for  was  this,  that,  if 
the  company  was  started  by  means  of  their  services  as  agents 
for  the  vendors,  they  should  be  named  in  the  articles  of  associa- 
tion, not  as  permanent  agents  for  the  company,  but  simply  that 
they  should  have  the  first  chance  of  becoming  the  agents  of  the 
company  at  a  remuneration  which  does  not  seem  to  me  to  have 
been  very  much  above  the  market  price.  I  think  it  would  be  too 
hard  to  hold  on  this  ground  that  they  must  be  considered  as 
having  become  promoters  of  the  company.  Clause  105  of  the 
articles  of  association  says  that  Messrs.  William  Bird  &  Co. 

shall  conduct  the  sales  of  the  company  in  accordance  with  the 
aforesaid  purchase  agreement."  The  purchase  agreement  is  to 
the  same  effect,  except  that  these  words  are  added  :  "  And 
this  arrangement  is  to  continue  until  good  cause  arise  and  be 
shewn  to  the  contrary."  That  does  not,  as  it  seems  to  me,  add 
much  to  the  provision  in  the  articles  of  association,  and  it 
certainly  leaves  to  the  company  the  power  of  putting  an  end  to 
the  agreement  with  Messrs.  Bird,  if  good  cause  should  arise  for 
so  doing.  It  is  to  be  observed  that  the  same  purchase  agree- 
ment provides  that  Messrs.  Poole  &  Hughes  are  to  be  the  solicitors 
of  the  company,  and,  if  I  were  to  hold  that  the  making  Messrs. 
Bird  the  agents  of  the  company  for  the  sale  of  their  ores  on 
commission  constituted  them  promoters  of  the  company,  I  should 
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PEARSON,J.  have  great  difficulty  in  saying  that  Messrs.  Poole  &  Hughes  were 
1885  not  also  promoters.  I  think  the  circumstances  are  not  sufficient 
to  take  this  case  out  of  the  ordinary  rule,  that  a  vendor  to  a  com- 
pany is  at  liberty  to  pay  his  agent  whatever  he  pleases,  provided 
that  the  money  really  comes  out  of  his  own  pocket,  and  not  out 
of  the  coffers  of  the  company. 

Having  come  to  the  conclusion  that  the  £100,000  was  fairly 
fixed  as  the  price  of  the  property,  without  any  reference  to  the 
remuneration  of  the  Messrs.  Bird,  I  think  that  the  vendors,  and 
not  the  company,  have  paid  the  £10,800,  and  that  the  action  is 
not  maintainable  against  the  Messrs.  Bird.  This  relieves  me 
from  going  into  the  question  whether  Mr.  William  Bird  or  his 
estate  would  have  been  liable  in  any  event.  All  I  can  do  is  to 
dismiss  the  action  with  costs.  I  give  costs  on  the  higher  scale. 
I  think  costs  should  be  allowed  on  the  higher  scale  whenever 
witnesses  are  properly  brought  into  Court,  and  a  good  deal  of 
time  is  necessarily  occupied  in  the  argument. 


Solicitors  for  Plaintiffs :  Learoyd  &  Co. 

Solicitors  for  Defendant  James  Bird  :  Munton  &  Morris, 

Solicitors  for  executors  of  William  Bird :  Freeman  &  Bothamley, 

W.  L.  C. 


In  re  JAMES'S  TKADE-MAEK. 
JAMES  V.  PAKEY. 

[1885    J.  1112.] 

Trade-marTis  Begistration  Act,  1875  (38  &  39  Vict.  c.  91),  s.  10 — Distinctive 
Device — Pictorial  Bejpresentation. 

A  pictorial  representation  of  an  article  is  not  a  proper  trade-mark  for 
such  article. 

The  Plaintiffs,  Messrs.  Edward  James  &  Sons,  manufacturers 
of  black  lead,  claimed  an  injunction  to  restrain  the  Defendants, 
If.  /.  Parry  &  Co.,  from  infringing  the  Plaintiffs'  trade-marks 
No.  431  and  No.  12,279.    There  was  no  evidence  of  the  infringe- 


PEAESON.J. 
1885 
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ment  of  the  mark  No.  431.    A  motion  was  made  on  the  part  of  PEAKSON,J. 
the  Defendants  "  that  the  entry  in  the  register  of  trade-marks  of  1885 
a  representation  of  a  cylinder  with  rounded  top  as  a  trade-mark      in  re 
in  reference  to  black  lead  No.  12,279  of  the  8th  of  June,  1877,  trade-mark. 
may  be  expunged."  James 

The  motion  was  heard  immediately  before  the  trial.  Parry. 

In  the  year  1861  the  Plaintiffs  registered  under  the  Useful  ~ 
Designs  Act  then  in  force  (6  &  7  Vict.  c.  65),  a  design  for  the 
shape  or  configuration  of  blocks  of  black  lead.  The  design  con- 
sisted of  a  cylinder  with  a  hemisphere  or  dome  at  the  top.  It 
was  notified  on  the  register  that  "  The  purpose  of  utility  to  which 
the  shape  or  configuration  of  the  new  part  of  this  design  has 
reference  is  that  by  reason  of  the  dome  shape  it  is  less  liable  in 
use  to  break  and  waste  than  the  cylindrical  form."  Under  that 
Act  the  registered  owner  of  a  design  was  protected  in  the  use  of 
it  for  three  years.  The  Plaintiffs  in  June,  1877,  registered  the 
trade-mark  in  question;  it  consisted  of  the  impression  in  black 
from  a  wood-cut  representing  the  shape  of  their  black  lead 
blocks :  "  black  lead  "  was  given  as  the  description  of  goods  to 
which  it  was  applicable.  The  Plaintiffs  sold  their  black  lead  in 
boxes,  on  the  outside  of  which  was  a  trade  label  having  in  the 
middle  a  representation  of  a  block  of  dome  black  lead  similar  to 
the  registered  device,  except  that  it  bore  the  words  "  trade-mark  " 
on  it. 

The  Defendants  made  blocks  of  black  lead,  which  they  called 
"  cylinder  "  black  lead,  in  three  shapes,  one  shape  was  a  cylinder 
with  flat  ends ;  another  was  a  cylinder  rounded  at  the  top ;  and 
the  third  a  shorter  cylinder  rounded  at  the  top.  The  Defen- 
dants sent  out  their  black  lead  in  boxes  with  labels  on  the 
outside  similar  in  character  to  the  Plaintiffs'  trade  labels,  bearing 
on  them  the  representation  in  black  of  the  three  shapes  in  which 
they  made  their  black  lead  blocks;  the  Defendants  had  regis- 
tered the  word  "  cylinder  "  as  a  trade-mark  for  black  lead.  This 
word  was  on  their  label,  and  their  labels  as  first  issued  contained 
the  words  "registered  trade-mark"  partly  on  each  side  of  the 
representation  of  their  shapes  of  black  lead. 

After  the  writ  was  issued  the  Defendants  altered  the  position 
of  the  words  "  registered  trade-mark  "  on  their  label. 
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PEARSON,J.     Everitt,  Q.C.,  and  Bousfield,  for  the  Defendants,  in  support  of 
1885      the  motion  : — 

_ln  re^  It  is  settled  law  that  the  name  of  an  article  is  not  by  itself  a 
Teade-mark.  proper  trade-mark  for  that  article  :  In  re  Leonard  &  Ellis's  Trade- 

James     mark  (1) ;  In  re  Palmers  Trade-marJc  (2)  ;  Cheavin  v.  Walker  (3) ; 

Parry.     In  re  Anderson's  Trade-mark  (4),  which  was  affirmed  on  appeal. 

The  mischief  of  allowing  such  trade-mark  to  be  registered  and 
used  as  a  monopoly  would  equally  occur  if  the  Plaintiffs  were  to 
maintain  as  their  private  trade-mark  the  picture  which  they  have 
registered  of  the  article  they  sell.  There  has  been  no  actual 
case  decided  in  this  country  on  a  pictorial  representation,  but  in 
America  the  question  has  been  discussed  in  Courts  of  Justice, 
and  it  seems  that  there  such  a  trade-mark  will  not  be  allowed : 
Sebastian  on  Trade-marks  (5). 

Cozens-Mardy,  Q.C.,  and  Carpmael,  for  the  Plaintiffs : — 

A  word  which  is  used  primarily  as  a  trade-mark  may  be  a  good 
trade-mark  though  it  also  becomes  descriptive  of  the  article  to 
which  it  is  applied :  Ford  v.  Foster  (6) ;  Hirst  v.  Denham  (7)  ; 
Bansome  v.  Graham  (8)  :  BraJiam  v.  Bustard  (9).  "Dome"  black 
lead  means  black  lead  made  by  the  Plaintiffs.  There  is  no 
reason  why  or  authority  for  saying  that  a  design  of  the  article 
sold  should  not  be  a  proper  trade-mark.  In  registering  such  a 
trade-mark  there  would  be  nothing  to  prevent  a  rival  manu- 
facturer from  properly  describing  on  his  covers  the  articles  sold. 

[Peaeson,  J. : — Ought  a  vendor  to  be  prevented  by  the  exist- 
ence of  such  a  trade-mark  from  imprinting  on  his  outside  covers 
a  picture  of  the  article  sold  ?] 

He  would  not ;  but  he  must  not  imitate  the  trade-mark  on  the 
register,  nor,  as  the  Defendants  have  done,  represent  that  the 
design  is  his  own  trade-mark. 

Everitt,  in  reply. 

(1)  26  Ch.  D.  288.  (5)  2nd  Ed.  p.  39. 

(2)  24  Ch.  D.  504.  (6)  Law  Kep.  7  Ch.  61L 

(3)  5  Ch.  D.  850.  (7)  Ibid.  14  Eq.  542. 

(4)  26  Ch.  D.  409.  (8)  51  L.  J.  (Ch.)  897. 

(9)  1  H.  &  M.  442. 
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[The  action  was  then  tried.]  PEARSON,J. 

1885 

Dec.  21.    Peakson,  J. :— 

In  this  case,  J (X77ies  &  Son,  makers  of    Dome    black  lead,  have  Trade-mark. 
brought  an  action  against  Parry  &  Co,  seeking  to  restrain  them  James 
from  improperly  using  a  trade-mark  which  consists  of  the  repre-  Parry. 
sentation  of  a  dome-shaped  block  of  black  lead.    Parry  &  Co. 
met  this  by  stating  that  James  &  Co.  had  no  right  to  register  the 
trade-mark,  it  being  one  that  ought  not  to  be  registered ;  and  it 
is  admitted  that  if  the  Defendants  are  right,  the  action  must 
fail.    The  simple  question,  therefore,  which  the  Court  has  to  try 
in  the  first  instance  is  whether  that  representation  is  a  trade- 
mark which  could  be  registered  under  the  Act  of  1875  ? 

The  section  which  applies  is  the  10th  section.  It  enacts 
that: — "  For  the  purposes  of  this  Act :  a  trade-mark  consists  of  one 
or  more  of  the  following  essential  particulars ;  that  is  to  say," 
then  follow  three  kinds  of  trade-marks  recognised,  first,  a  name ; 
secondly,  a  signature ;  thirdly  (the  head  under  which,  if  any, 
this  comes),  "  a  distinctive  device,  mark,  heading,  label,  or  ticket ; 
and  there  may  be  added  to  any  one  or  more  of  the  said  particulars 
any  letters,  words,  or  figures,  or  combination  of  letters,  words, 
or  figures;  also  any  special  and  distinctive  word  or  words  or 
combination  of  figures,"  [the  word  "  figures "  there  meaning 
"  numerals  "],  "  or  letters  used  as  a  trade-mark  before  the  passing 
of  this  Act  may  be  registered  as  such  under  this  Act."  I  think 
it  is  plain  that  this  last  proviso  does  not  make  this  representation 
of  a  dome  a  good  trade-mark ;  we  are  therefore  thrown  back  on 
the  positive  enactment  in  the  former  part  of  the  section,  and  if 
the  mark  comes  under  any  of  the  words  it  must  be  as  a  "  distinc- 
tive device." 

Is  this,  then,  a  distinctive  device  which  can  properly  be 
registered  under  the  Act  ?  After  a  great  deal  of  hesitation  I 
have  come  to  the  conclusion  that  it  cannot.  It  seems  to  me 
nothing  more  than  a  representation  of  the  article  sold,  and  it  comes 
under  the  mischief  of  the  use  of  words  describing  the  article,  as 
Mr.  Everitt  has  properly  argued ;  and  it  has  been  pointed  out  over 
and  over  again,  that  the  name  of  the  article  to  be  sold  cannot 
be  registered  as  a  trade-mark.  I  put  this  difficulty  to  Mr.  Cozens- 
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PEAESON,J.  Hardy.    Was  it  possible  for  tlie  person  claiming  a  trade-mark  to 

1885       say  that  a  vendor  of  an  article  shall  not  put  on  the  boxes  or 

iJJ^g      papers  containing  it,  a  drawing  representing  the  article  ?  Mr. 

James's  Cozens-Hardy  was  forced  to  admit  that  he  did  not  think  that  he 
Teade-makk.  ^  ^ 

James  could,  but,  with  his  usual  caution,  he  added  that  he  must  not  put 
it  so  as  to  be  taken  for  a  trade-mark.  I  am  at  a  loss  to  see  how 
it  could  be  put  so  as  not  to  appear  to  be  a  trade-mark  if  nothing 
more  was  said.  Is  the  vendor  to  surround  the  drawing  with  a 
halo,  and  inscribe  within  the  halo,  "  This  is  not  a  trade-mark  "  ? 
I  think  not.  Curiously  enough,  though  it  has  not  arisen  here, 
the  question  has  been  several  times  before  the  American  Courts, 
whether  a  man  can  have  as  a  trade-mark  a  drawing  of  the  article 
sold,  and  they  have  decided  that  he  cannot,  because  it  is  the 
common  property  of  all  the  world.  Of  course  those  decisions  are 
not  binding  on  the  English  Courts.  But  I  must  hold  that  this  is 
a  thing  that  cannot  be  registered  as  a  trade-mark  under  the  Act, 
and  consequently  I  must  order  it  to  be  removed  from  the  register, 
and  the  action  will  fail. 

Solicitors :  Growder,  Anstie,  &  Vizard ;   Wilson,  Bristows, 
Carpmael. 

D.P. 


PEAESON,J.  ^6  YEILDING  akd  WESTBEOOK. 

1886  [1885    Y.  194.1 

Jan.  13, 14,18»  yendor  and  Purchaser — Sale  of  Meal  Estate — Failure  of  Vendor  to  shew  Title 
—  Vendor  and  Purchaser  Act,  1874 — Summons — Jurisdiction — Costs  of 
investigating  Title. 

On  making  an  order,  upon  a  summons  by  a  purchaser  under  the  Vendor 
and  Purchaser  Act,  1874,  declaring  that  the  vendor  has  not  shewn  a  good 
title  to  the  property,  the  Court  has  jurisdiction  to  order  the  vendor  to  pay 
the  purchaser's  costs  of  investigating  the  title  and  to  charge  them  upon  the 
vendor's  interest  in  the  property. 

In  re  Eiggins  and  EitchmarCs  Contract  (1)  followed. 


s 


UMMONS  under  the  Yendor  and  Purchaser  Act,  1874,*  by  a 
purchaser  of  real  estate,  asking  for  a  declaration  that  a  good  title 

(1)  21  Ch.  D.  95. 
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to  the  property  had  not  been  shewn  by  the  vendor  in  accordance  PEAESON,J. 
with  the  particulars  and  conditions  of  sale,  and  that  the  vendor  1886 
might  be  ordered  to  pay  the  costs  of  the  application. 

Yeilding 

J.  T.  Prior,  for  the  summons.  Westbrook. 
J.  Henderson,  for  the  vendor. 

Peakson,  J.,  held  that  a  good  title  had  not  been  shewn. 

Prior  asked  for  the  costs  of  the  summons,  including  the  pur- 
chaser's costs  of  investigating  the  title.  The  latter  costs  can  be 
given  upon  a  summons  under  the  Vendor  and  Purchaser  Act; 
In  re  Higgins  and  Hitchmans  Contract  (1),  though  there  Vice- 
Chancellor  Hall  expressed  some  doubt  as  to  the  jurisdiction. 

J.  Henderson,  for  the  vendor. 


Jan.  18.  Pearson,  J. : — 

The  deposit  must  be  repaid  with  interest,  and  the  purchaser 
must  have  the  costs  of  the  summons,  including  his  costs  of  investi- 
gating the  title.  The  costs  will  be  charged  on  the  vendor's 
interest  in  the  property.  In  making  this  order  I  follow  the 
decision  of  Yice-Chancellor  Hall  in  In  re  Higgins  and  Hitchman^s 
Contract  (2).  If  that  was  an  innovation,  I  think  it  was  a  good 
one. 

Solicitor  for  purchaser :  Herhert  B.  Bell. 
Solicitors  for  vendor :  Yeilding  &  Barlow, 

(1)  21  Ch.  D.  95,  99.  (2)  21  Ch.  D.  99. 

W.  L.  0. 
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PEARSON,J.  BATTEN  v.  WEDGWOOD  COAL  AND  IKON  COMPANY. 

1886 

v-y-^  [1875    B.  257.] 

Jaw.  13,16, 18. 

—  Solicitor — Negligence — Summary  Jurisdiction — Omission  to  procure  Investment 
of  PurcJiase-money  jpaid  into  Court — Damages — Costs — Liahility  of  Solicitor 
to  a  Person  who  was  not  his  Client. 

An  order  was  obtained  by  tbe  solicitor  for  the  Plaintiff  tbat  tbe  pur- 
chaser of  property,  sold  under  an  order  of  the  Court  in  an  action,  should 
pay  his  purchase-money  into  Court,  and  that  the  money  when  paid  in 
should  be  invested  in  Consols.  The  Plaintiff  had  the  conduct  of  the  sale. 
The  money  was  paid  into  Court  by  the  purchaser,  but  the  Plaintiff's 
solicitor  omitted  to  leave  with  the  Paymaster  the  necessary  request  for 
its  investment,  and  consequently  the  investment  was  not  made.  On  the 
further  consideration  of  the  action  it  was  ordered  that  the  balance  of  the 
purchase-money,  after  the  payment  of  certain  costs,  should  be  paid  to  the 
receiver  in  the  action,  in  part  satisfaction  of  a  balance  due  to  him.  The 
carriage  of  the  order  was  given  to  the  receiver,  and  he  then  discovered  that 
the  purchase-money  had  not  been  invested.  He  took  out  a  summons, 
asking  that  the  Plaintiff's  solicitor  might  be  ordered  to  pay  to  him  the 
amount  of  interest  lost  by  the  non-investment  of  the  purchase-money ; — 

Held,  that  the  solicitor,  as  the  officer  of  the  Court  having  the  conduct  of 
the  sale,  was  responsible  not  only  to  his  client  but  to  the  Court  for  the  due 
discharge  of  his  duty,  and  that  he  must  make  good  to  the  person  entitled 
the  loss  of  interest,  but  that  he  was  entitled  to  a  set-off  in  respect  of  a  gain 
which  had  resulted  from  a  fall  in  the  price  of  Consols  between  the  time 
when  the  investment  ought  to  have  been  made  and  the  date  of  the  order  on 
further  consideration : 

Held,  that  this  liability  could  be  enforced  by  summons  in  the  action. 

On  allowing  the  set-off,  it  appeared  that  the  amount  to  be  paid  by  the 
solicitor  would  be  only  £5  8s.  6c?.  : — 

Held,  that  the  solicitor  must  pay  the  costs  of  the  summons. 

This  suit  was  instituted  in  July,  1875,  by  a  holder  of  deben- 
tures issued  by  the  Defendant  company  (on  behalf  of  himself  and 
the  other  debenture  holders)  against  the  company  for  the  pur- 
pose of  realising  the  security  given  for  the  debentures.  The 
trustees  of  a  deed,  whereby  the  company  conveyed  their  property 
to  the  trustees,  on  trust  to  secure  the  payment  of  the  debentures,, 
were  also  Defendants.  In  August,  1875,  a  receiver  and  manager 
of  the  property  comprised  in  the  deed  was  appointed.  In 
December,  1875,  a  decree  was  made  for  accounts  and  inquiries,. 
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and  it  was  ordered  that  the  property  comprised  in  the  deed  should  PEARSON, J. 
be  sold.  The  conduct  of  the  sale  was  given  to  the  Plaintiff.  In  1886 
1882  Mrs.  Batten  was  substituted  as  Plaintiff  for  the  original 
Plaintiff,  and  the  conduct  of  the  sale  was  given  to  her.  For  some 
time  no  purchaser  could  be  obtained  for  the  property,  but  ulti- 
mately Mr.  B.  Attenhorough  offered  £1600  for  it.  His  offer  was 
accepted,  and  in  August,  1883,  the  sale  to  him  was  confirmed  by 
the  Court.  On  the  22nd  of  December,  1883,  an  order  was  made 
that  the  purchaser  should,  on  or  before  the  19th  of  January,  1884, 
pay  his  purchase-money  into  Court  to  the  credit  of  the  suit,  and 
that,  upon  such  payment  being  made,  he  should  be  let  into  pos- 
session of  the  property.  And,  at  the  request  of  the  Defendants, 
it  was  ordered  that  the  £1600  should  be  invested  in  Consols,  and 
the  dividends  thereon  accumulated  and  invested  in  the  same  way. 
Mr.  Musgrave,  Mrs. Battens  solicitor,  attended  on  the  making  of 
this  order.  The  purchase-money  was  paid  into  Court  on  the  21st 
of  January,  1884.  After  the  payment  had  been  made  Mr.  Mus- 
grave omitted  to  leave  with  the  Paymaster  a  request  for  the 
investment  of  the  money,  and  consequently  it  was  not  invested. 
On  the  25th  of  November,  1884,  the  suit  was  heard  on  further 
consideration.  The  only  fund  which  had  been  realised  was  the 
£1600,  and  by  the  order  on  further  consideration  it  was  directed  (1) 
that  the  fund  should,  after  providing  for  some  prior  claims, 
be  applied  in  paying — (1)  the  Plaintiff's  costs  of  the  realization 
of  the  property;  (2)  the  balance  due  to  the  receiver;  (3)  the 
costs,  charges,  and  expenses  of  the  trustees  of  the  debenture  deed ; 
(4)  the  costs  of  the  Plaintiffs ;  (5)  the  debenture  holders. 

The  carriage  of  this  order  was  given  to  the  receiver,  and  he 
then  discovered  that  the  investment  of  the  £1600  had  not  been 
made.  It  turned  out  that,  after  satisfying  the  prior  claims,  the 
balance  of  the  £1600  was  insufficient  to  pay  what  was  due  to  the 
receiver. 

On  the  24th  of  June,  1885,  the  receiver  took  out  a  summons, 
asking  for  a  declaration  that  Mr.  Musgrave  was  liable  to  pay  the 
loss  which  had  accrued  to  him  in  consequence  of  Musgrave's 
neglect,  as  solicitor  of  the  Plaintiff  having  the  conduct  of  the 
cause,  to  bespeak  the  investment  of  the  £1600 ;  that  the  amount 

(1)  Fi(^e  28  Ch.  D.  317. 
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PEAESON,J.  of  the  loss  might  be  ascertained ;  and  that  Musgrave  might  be 
1886       ordered  to  pay  the  amount  when  ascertained  to  the  receiver. 

CooJcson,  Q.C.,  and  E.  Ford,  for  the  receiver : — 

It  was  the  duty  of  Musgrave,  as  the  solicitor  of  the  person  who 
had  the  conduct  of  the  sale,  to  procure  the  investment  of  the 
£1600  in  pursuance  of  the  order.  In  order  that  it  should  be  in- 
vested it  was  necessary,  under  the  provisions  of  rule  37  (1)  of  the 
Chancery  Funds  Consolidated  Eules,  1874,  which  were  then  in 
force,  that  a  request  to  make  the  investment  should  be  left,  with 
the  order,  at  the  Paymaster's  office,  and  it  was,  therefore,  the  duty 
of  Musgrave,  as  the  Plaintiff's  solicitor,  to  leave  that  request.  He 
is  liable  in  damages  for  his  omission  to  do  this,  and  he  is  liable 
to  the  receiver,  who  is  the  person  solely  interested  in  the  residue 
of  the  £1600,  after  satisfying  the  prior  claims,  for  the  loss  of 
interest  occasioned  by  the  non-investment.  Musgrave,  as  the 
solicitor  of  the  person  having  the  conduct  of  the  sale,  was  the 
only  person  entitled  to  appear  on  the  application  for  the  order  of 
the  22nd  of  December,  1883 :  BanielVs  Chancery  Practice  (2). 
He  was  really  acting  as  agent  for  all  the  parties  to  the  action, 
and  was  the  custodian  of  the  fund. 

The  liability  to  make  good  this  loss  can  be  enforced  in  a  sum- 
mary way :  Fulling  on  Attorneys  (3)  ;  In  re  Aitkin  (4). 

Cozens-Hardy,  Q.C.,  and  Heath,  for  Musgrave  : — 

Musgrave  was  not  solicitor  to  the  receiver,  and  is  not  responsible 
to  him.  He  is  responsible  only  to  his  own  client  (the  Plaintiff), 
and  she  has  suffered  no  damage.  At  any  rate,  interest  cannot  be 
allowed  after  the  date  of  the  order  on  further  consideration,  the 
carriage  of  which  was  given  to  the  receiver,  and  Musgrave  is 
entitled  to  a  set-off  in  respect  of  a  fall  in  the  price  of  Consols 


(1)  Kule  37.  "  When  an  order  .  .  . 
directs  .  .  .  the  investment  ...  of 
money  in  Court,  .  .  .  the  Chancery- 
Paymaster  may  defer  giving  elfect  to 
such  direction  until  a  request  in  writing 
to  give  effect  thereto  has  been  left  at 
the  Chancery  Pay  Office,  but  it  shall  be 
the  duty  of  the  solicitor  for  the  person 


having  the  carriage  of  such  order  .  .  . 
to  leave  it  and  such  request  at  the 
Chancery  Pay  Office  without  unneces- 
sary delay." 

(2)  6th  Ed.  p.  1091. 

(3)  3rd  Ed.  p.  429. 

(4)  4  B.  &  Al.  47. 
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between  the  21st  of  January  and  the  25th  of  November,  1884.  PEARSON,J. 
If  Consols  had  been  purchased  in  January,  1884,  and  sold  in 
November,  1884,  the  cash  produced  would  have  been  less  than 
£1600. 


Peakson,  J. : — 

I  am  sorry  that  I  have  to  decide  this  question  between  these 
parties,  for  one  of  them  must  suffer.  There  is  no  imputation 
upon  Mr.  Musgrave  for  what  has  happened,  beyond  this,  that, 
after  the  order  for  the  payment  of  the  purchase-money  into  Court 
had  been  made,  he,  or  his  clerk,  forgot  to  leave  the  order  at  the 
Paymaster's  office  with  a  request  to  make  the  investment.  [His 
Lordship  stated  the  facts,  and  continued : — ]  I  do  not  agree 
with  the  contention  that  Mr.  Musgrave  is  not  liable  except  to  his 
own  client.  The  conduct  of  the  sale  rested  with  him  because  he 
was  the  solicitor  of  the  Plaintiff,  and  as  such  he  was  discharging 
the  duty  which  devolved  upon  him,  and  no  other  solicitor  would 
have  been  entitled  to  charge  for  that  which  he  was  doing.  But 
he  was  acting  as  an  officer  of  the  Court,  and  in  that  character,  I 
conceive,  he  was  liable  to  the  Court  for  the  due  discharge  of  his 
duty.  Until  I  am  corrected  by  a  higher  tribunal  I  shall  hold 
that  the  Court  has  a  summary  jurisdiction  to  make  a  solicitor 
liable  for  not  properly  discharging  his  duty  under  such  circum- 
stances. I  think,  therefore,  that  he  is  liable  to  make  good  to  the 
receiver  the  loss  of  interest  which  has  resulted  from  the  non- 
investment  of  the  money.  But,  inasmuch  as  the  price  of  Consols 
fell  in  the  interval  between  January  and  November,  1884,  Mr. 
Musgrave  is  entitled  to  set  off  the  gain  which  has  resulted  from 
that  fall  against  the  loss  of  interest  occasioned  by  the  non- 
investment.  The  receiver  is  only  entitled  to  be  recouped  what 
he  has  actually  lost.  The  money  ought  to  have  been  invested 
within  a  week  after  it  was  paid  into  Court.  Mr.  Musgrave  must, 
therefore,  make  good  the  interest  for  the  period  from  the  28th  of 
January  to  the  25th  of  November,  1884,  but  he  will  be  allowed 
the  deduction  which  I  have  mentioned. 

Jan.  16.    Cookson,  Q.C.,  for  the  receiver  : — 

A  calculation  has  been  made,  from  which  it  appears  that,  taking 
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PEAKSON,J.  into  account  the  fall  in  the  price  of  Consols,  the  amount  which 
Mr.  Musgrave  will  have  to  pay  to  the  receiver  by  way  of  damages 
will  be  £5  8s.  Qd,  This  is  a  substantial  sum,  and  Mr.  Musgrave 
ought  to  pay  the  costs  of  the  summons,  including  the  costs  of  the 
adjournment  into  Court. 


1886 
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CozenS'Hardy,  Q.C.,  for  Musgrave : — 

The  amount  recovered  is  so  small  that  no  costs  should  be  given. 


Jan.  18.    Peaeson,  J. : — 

I  must  give  the  receiver  the  costs  of  the  application. 

Solicitor  for  receiver :  C.  Harcourt. 
Solicitor  for  Musgrave  :  /.  Vernon  Musgrave. 


W.  L.  C. 
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In  re  PHELPS'  SETTLEMENT  TRUSTS. 


c.  A. 


1885 

Appointment  of  New  Trustees — Vesting  Order — Trustee  Act,  1850(13  &  14  Vict.  ' — ^ 
c.  60),  ss.  2,  5,  32,  34  [Bevised  Ed.  Statutes,  vol  x.,  pp.  982,  983,  990]—  ' 
Person  of  unsound  mind^^ — Trustee  incapable  f  rom  Age  and  Infirmity. 

The  clause  in  sect.  2  of  the  Trustee  Act,  1850,  which  declares  that  the 
expression  "  person  of  unsound  mind "  shall  mean  "  any  person,  not  an 
infant,  who,  not  having  been  found  to  be  a  lunatic,  shall  be  incapable  from 
infirmity  of  mind  to  manage  his  own  affairs,"  must  be  construed  as  referring 
to  a  person  who,  although  not  found  a  lunatic,  is  nevertheless  in  such  a 
state  of  mind  as  to  render  him  liable  to  be  so  found  if  an  inquisition  were 
held  upon  him. 

The  case  of  a  trustee  who  is  from  great  age  and  its  infirmities  practically 
incapable  of  transacting  business  (though  not  otherwise  of  unsound  mind) 
is  within  the  32nd  section  of  the  Trustee  Act,  1850. 

Petition. 

By  a  settlement  made  on  the  marriage  of  the  Petitioner,  Sack- 
ville  Phelps,  and  dated  the  14th  of  February,  1844,  property  was^ 
assigned  to  the  Rev.  T.  P.  Phelps,  the  Rev.  /.  J.  Goodall,  ands 
Aeton  Tindal,  upon  certain  trusts  for  the  benefit  of  Sackville  Phelps,  . 
his  wife,  and  their  issue,  and  otherwise ;  and  power  was  given  to- 
Sackville  Phelps  to  appoint  new  trustees.  There  was  no  issue  ot 
the  marriage,  and  the  wife  died  in  April,  1867. 

Acton  Tindal  died  in  October,  1880 ;  and  Sackville  Phelps  ani 
T.  P.  Phelps  (one  of  the  two  surviving  trustees  of  the  settlement) 
now  presented  a  petition  for  the  appointment  of  two  new  trustees 
of  the  settlement  in  the  place  of  Acton  Tindal  and  J.  J.  Goodall 
(the  other  surviving  trustee  of  the  settlement),  and  asked  that 
the  trust  property  might  be  vested  in  the  two  new  trustees  upon 
the  trusts  of  the  settlement,  jointly  with  the  Rev.  T.  P.  Phelps 
for  all  the  estate  and  interest  of  T.  P.  Phelps  and  /.  /.  Goodall 
therein.  The  petition  contained  an  allegation  that  /.  J.  Goodall 
was  eighty-five  years  of  age,  and  that  he  was  now  and  during  the 
past  twelve  months  had  been  from  advanced  age  and  failing 
memory  incapable  of  transacting  any  business  ;  and  also  an  alle- 
gation that  Sackville  Phelps  did  not  desire  to  exercise  the  power 
of  appointing  new  trustees  vested  in  him,  and  that  under  the 
Vol.  XXXI.  2  1 


1 


352 


CHANCEKY  DIVISION. 


[VOL.  XXXI. 


C.  A.  circumstances,  it  was  inexpedient  to  appoint  new  trustees  without 
1885      the  intervention  of  the  Court. 

jn  re  This  petition  was  supported  by  an  affidavit  of  E.  R.  Baynes, 
Settlement  stating  in  one  paragraph  that  J.  J,  Goodall  was  "  eighty-five 
Trusts  years  of  age,  and  is  now,  and  during  the  last  twelve  months  has 
been,^from  advanced  age  and  failing  memory,  mentally  incapable 
of  transacting  any  trusteeship  business."  The  petition  was  served 
on  Mr.  J.  J.  Goodall,  but  he  did  not  appear.  Upon  the  petition 
coming  on  for  hearing  before  Mr.  Justice  Kay,  his  Lordship 
thought  that  according  to  the  evidence  Mr.  Goodall  was  a  person 
of  unsound  mind  within  the  meaning  of  sects.  2  and  5  of  the 
Trustee  Act,  1850,  and  also  (as  was  suggested  by  Mr.  Kehewich,  Q.C., 
as  amicus  Curise)  that  the  petition  ought  to  have  been  entitled  in 
lunacy.  His  Lordship,  however,  allowed  the  petition  to  stand 
over  in  order  that  further  evidence  might  be  produced  as  to  the 
mental  and  bodily  condition  of  Mr.  Goodall. 

Two  further  affidavits  were  accordingly  produced,  one  by  Mr. 
Baynes,  in  which,  referring  to  the  above  paragraph  of  his  former 
affidavit,  he  stated  "  I  did  not  intend  by  such  paragraph  to  point 
to  any  unsoundness  of  mind  of  /.  /.  Goodall,  but  simply  to  state 
that  he  was  worn  out  by  extreme  old  age  and  consequent  want  of 
memory,  and  so  had  become  incapable  of  transacting  any  busi- 
ness." The  other  affidavit,  which  was  made  by  the  medical 
attendant  of  Mr.  Goodall,  stated  that  "  his  great  age  has  so  im- 
paired his  memory,  and  extreme  deafness  has  rendered  it  so 
difficult  to  communicate  with  him,  that  it  is  practically  impos- 
sible for  him  to  transact  any  business,  and  I  am  of  opinion  that 
any  reference  to  business  would  probably  greatly  agitate  him, 
and  might  in  such  case  seriously  affect  his  health." 

Upon  this  evidence  Mr.  Justice  Kay  still  considered  that 
Mr.  Goodall  was  a  person  of  unsound  mind  within  the  meaning 
of  the  sections  above  referred  to,  and  dismissed  the  petition. 

The  Petitioners  now  appealed. 

Tremlett,  in  support  of  the  appeal : — 

This  is  a  case  for  the  exercise  by  the  Court  of  its  jurisdiction 
in  Chancery  alone,  and  not  one  for  the  exercise  of  its  jurisdiction 
in  Lunacy,  for  all  that  the  evidence  shews  is  a  personal  incapacity 
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through  age  and  infirmity,  not  amounting  to  lunacy,  which  C.  A. 

renders  Mr.  Goodall  incapable  of  transacting  business,  and  brings  1885 

the  case  within  the  operation  of  sects.  32  and  34  of  the  Trustee  in  re 

A  .  -lOKn  Phelps' 

J1.CI,  koo\j.  Settlement 

[He  cited  In  re  Lemann's  Trusts  (1)  and  In  re  Bignold's  Settle-  Trusts. 
ment  Trusts  (2).] 


LiNDLEY,  L.J. : — 

I  am  of  opinion  that  the  order  may  be  made.  There  is  great 
difficulty  in  drawing  a  hard  and  fast  line  between  persons  of 
mental  incapacity  within  the  2nd  section  of  the  Act,  and  persons 
suffering  from  old  age  and  its  infirmities,  who  are  provided  for 
by  sect.  32.  My  opinion  is  that  sect.  2  relates  to  persons  who 
would  be  found  insane  upon  inquisition.  I  think  the  facts  stated 
in  the  affidavits  bring  the  present  case  within  sect.  32. 


Fey,  L.J.  :— 

I  am  of  the  same  opinion.  I  think  the  case  is  brought  within 
sect.  32. 

Solicitors :  Pylce  &  Parrott. 

(1)  22  Cli.  D.  633.  (2)  Law  Eep.  7  Ch.  223. 

W.  W.  K. 
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0'  A.  LONDO^^  AND  BLACKWALL  EAILWAY  COMPANY  v. 

1885  CKOSS. 
OHITTY,  J. 

DecU.  [1885.    L.  3012.] 

C.  A.  Arhitmtio7i — UnautJior ized  use  of  Name — Injunction  to  restrain — Jurisdiction 

1886  — Lands  Clauses  Consolidation  Act,  1845. 


Jan.  11,  12. 


The  lessee  of  a  ferry  served  a  notice  on  a  railway  company  on  "belialf  of 
himself  and  his  lessors  claiming  compensation  for  injmy  to  the  ferry,  and 
requiring  the  dispute  to  be  submitted  to  arbitration  under  the  Lands 
Clauses  Act.  The  lessors  had  not  given  authority  to  use  their  names ;  the 
Act  of  the  railway  company  provided  for  compensating  the  lessors  of  the 
ferry  but  did  not  mention  their  lessee ;  and  the  notice  claimed  one  lump 
sum  without  distinguishing  the  interests  of  the  lessors  and  the  lessee.  The 
railway  company  brought  an  action  for  an  injunction  to  restrain  the  lessee 
from  proceeding  to  arbitration  under  the  notice : — 

Held,  by  Chitty,  J.,  that  a  proceeding  in  the  name  of  a  person  who  had 
given  no  authority  ought  to  be  stayed,  and  that  an  injunction  ought  to  be 
granted,  the  unauthorized  use  of  the  name  of  the  lessors  distinguishing  the 
case^  from  North  London  Eaihvay  Company  v.  Great  Northern  Bailway 
Company  (1)  :  — 

Held,  on  appeal,  that  though  the  Court  in  which  an  action  is  broughi 
has  jurisdiction  to  stay  proceedings  in  it  if  it  has  been  brought  without 
authority,  the  Court  has  no  general  jurisdiction  to  restrain  persons  from 
acting  without  authority,  and  that  an  injunction  could  not  be  granted  to- 
restrain  a  person  from  taking  proceedings  out  of  Court  in  the  name  of  a 
person  who  had  given  no  authority  to  use  it. 

The  Fojolar  and  Greenwich  Ferry  Company  was  incorporated 
by  52  Geo.  3,  c.  cxlviii.  for  the  purpose  of  establishing  a  ferry 
between  Greemuieh  and  the  Isle  of  Dogs  and  making  roads  and 
approaches  to  it,  and  was  authorized  by  the  Act  to  claim  certain 
tolls  for  animals  passing  along  any  part  of  the  roads,  and  certain 
other  tolls  for  animals,  carriages,  goods,  wares,  and  merchandize 
carried  across  the  river.  By  54  Geo.  3,  c.  clxxi.  the  company 
was  empowered  to  demand  a  toll  of  Id,  for  each  person  carried 
across.  In  1868  the  company  demised  to  the  Potters  Ferry 
Society  for  a  term  of  forty-eight  years  from  Christmas,  1866,  the 
toll  of  Id.  authorized  by  the  last-mentioned  Act,  and  the  rights 
of  ferry  age  conferred  by  the  earlier  Act,  but  not  the  right  to 
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tolls  for  using  the  roads.    Cross  became  the  assignee  of  the  in-      C.  A. 
terest  conferred  by  this  lease,  which  contained  a  power  of  attorney  1886 
authorizing  the  lessees  and  their  assigns  to  use  the  name  of  the  London  and 
lessors  for  the  purpose  of  enforcing  payment  of  the  toll  assigned.  ^^jl\vay^Co 
By  the  London  and  Blachwall  Baihvay  (Steamboats)  Act,  1873,      ^  v. 

the  railway  company  were  empowered  to  run  steam  vessels  for   

the  conveyance  of  passengers  between  their  railway  and  the 
existing  landing-place  at  Greenwich,  and  by  sect.  6  it  was  enacted 
that :  "  The  Po])lar  and  Greenwich  Ferry  Company  shall  be  en- 
titled to  compensation  from  the  company  for  any  loss,  damage, 
and  injury  which  may  be  occasioned  to  them  by  reason  of  the 
exercise  of  the  powers  of  this  Act  in  respect  of  the  conveyance  of 
animals,  carriages,  goods,  wares,  and  merchandize,  and  the  persons 
travelling  with  the  same,  to  which  the  Poplar  and  Greemvich 
Ferry  Company  may  have  the  exclusive  right,  across  the  Eiver 
Thames  between  the  Isle  of  Dogs  and  Greenwich,  and  in  respect  of 
the  right  of  that  company  to  take  the  toll  authorized  by  sect.  2 
of  an  Act  of  54  Geo.  3,  c.  clxxi.,  intituled,  &c.,  and  such  compen- 
sation in  case  of  dispute  shall  be  settled  in  manner  provided  by 
the  Lands  Clauses  Consolidation  Act,  1845,  for  the  settlement  of 
disputed  cases  of  compensation."  By  sect.  14  it  was  provided 
that  nothing  in  the  Act  should  prejudice,  alter,  or  affect  any 
rights,  powers,  tolls,  or  privileges  to  which  the  ferry  company 
were  then  entitled  under  the  above  Acts  of  52  Geo.  3,  and 
54  Geo.  3. 

By  the  Metropolitan  Board  of  Worhs  (Bridges)  Act,  1883, 
(46  &  47  Yict.  c.  clxxvii.),  the  Board  were  empowered  and 
directed  to  purchase  the  undertaking  of  the  ferry  company. 
Sect.  52  provided  for  the  transfer  of  the  undertaking  to  the 
Board,  and  that  the  transfer  should  be  subject  to  the  lease  of 
1868,  and  that  the  lease  should  remain  in  force  for  the  residue  of 
the  term,  and  should  after  the  transfer  be  read  as  if  the  Board  of 
Works  were  the  lessors  instead  of  the  ferry  company.  The  52nd 
section  provided  that  the  ferry  company,  after  the  completion  of 
the  transfer  and  the  winding-up  of  their  affairs  should  be  dis- 
solved. The  terms  of  the  purchase  were  settled  and  the  purchase- 
money  paid  in  1885,  but  the  ferry  company  was  not  yet  actually 
dissolved. 
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C.  A.         On  the  5tli  of  November,  1885,  Cross  served  on  the  railway 
188G       company  a  notice  which,  after  reciting  in  full  the  6th  section  of 
London  and  the  London  and  BlacJcwall  Bailway  {Steamboats)  Act,  1873,  pro- 
Kailw^S^Co.  ceeded :  "  And  whereas  we  the  said  Poplar  and  Greenwich  Ferry 
Cross      Company,  and  I,  George  James  Cross,  as  owner  and  lessee  respec- 

  tively  of  the  rights  and  tolls  above-mentioned,  have  suffered  such 

loss,  damage,  and  injury  as  hereinbefore  mentioned,  Now  we  do 
respectively  give  you  notice  that  the  amount  of  our  claim  in 
respect  of  such  loss,  damage,  and  injury  is  the  sum  of  £50,000, 
and  that,  unless  you  the  said  London  and  BlacJcwall  Bailway 
Company  come  to  an  agreement  with  us  to  pay  us  such  amount, 
we  further  give  you  notice  that  we  desire  to  have  the  amount  of 
compensation  payable  to  us  under  the  above  recited  6th  section 
of  the  London  and  BlacJcwall  Bailway  (Steamboats)  Act,  1873, 
settled  by  arbitration  in  manner  prescribed  by  the  Lands  Clauses 
Consolidation  Act,  1845."  This  notice  was  signed  by  Cross  on  his 
own  behalf  and  also  by  him  as  attorney  for  the  ferry  company. 

The  railway  company  commenced  this  action  against  Cross, 
asking  for  an  injunction  to  restrain  them  from  proceeding  to 
arbitration  under  the  notice.  It  appeared  that  he  had  used  the 
name  of  the  ferry  company  in  the  belief  that  the  power  of  attorney 
contained  in  the  lease  enabled  him  to  do  so.  He  had  applied  to 
that  company  for  leave  to  use  their  name,  which  had  been  refused 
on  the  ground  that,  as  the  lease  contained  that  power,  any  further 
consent  on  their  part  was  unnecessary. 

The  motion  was  heard  before  Mr.  Justice  Chitty  on  the  11th  of 
December,  1885. 

Bomer,  Q.C.,  and  NasmitJi,  in  support  of  the  motion : — 

Unless  the  defendant  can  shew,  which  he  cannot,  that  he  has  a 
power  of  attorney  from  the  ferry  company  to  claim  compensation 
in  their  name  in  the  proceedings  before  the  arbitrator  under 
sect.  6  of  the  Act  of  1873,  we  are  entitled  to  restrain  him  from 
the  unauthorized  use  of  their  name.  The  lease  of  the  tolls  from 
the  ferry  company  of  February,  1868,  of  which  the  Defendant  is 
assignee,  does  not  give  him  any  such  authority.  It  merely  pro- 
vides that  on  giving  a  bond  the  lessees  are  to  be  at  liberty  to 
defend  any  proceedings  that  may  be  taken  against  the  company 
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(the  lessors)  in  respect  of  their  not  having  kept  up  the  ferry,      C.  A, 

and  it  gives  them  the  right  to  nse  the  name  of  the  company  in  1886 

enforcing  payment  of  the  tolls  and  getting  in  the  tolls,  but  that  London  and 

does  not  give  the  lessees  (or  their  assignee)  the  right  to  use  the  ^^il^^^co 

name  of  the  company  for  the  purposes  of  sect.  6  of  the  Act  of  ^- 

Oross. 

1873.   


Pollard,  for  the  Defendant : — 

I  submit  that  the  lease  of  1868,  which  has  been  confirmed  by 
the  Act  of  1883,  under  which,  subject  to  our  lease,  the  Metropolitan 
Board  of  Works  took  over  the  undertaking  of  the  ferry  company, 
gives  the  Defendant  the  right  to  use  the  name  of  the  lessors  in 
the  arbitration  proceedings ;  and  this  is  confirmed  by  the  answer 
of  the  company,  when  we  applied  for  express  authority,  that  none 
was  necessary  having  regard  to  the  lease. 

[Chitty,  J. : — That  does  not  matter  ;  you  have  no  power  from 
them  unless  it  is  in  the  lease.  They  may  be  wrong  in  their 
law.] 

The  lease  is  a  demise  of  the  whole  of  the  objects  of  the  company 
for  the  remainder  of  their  existence,  and  whatever  rights  the 
company  have,  including  the  claim  to  compensation,  pass  to  the 
lessees.  But  assuming  that  the  Defendant  has  no  title  under  the 
lease,  and  that  any  right  to  compensation  still  remains  in  the 
ferry  company,  then  the  arbitration  will  be  merely  futile,  and 
there  will  be  a  good  defence  to  any  action  brought  on  the  award 
against  the  Plaintiffs,  so  that  they  are  not  damnified  in  any  way. 
If  they  think  the  Defendant  has  no  claim  they  need  not  attend 
the  arbitration. 

[Chitty,  J.  referred  to  Aslatty.  Corporation  of  Southampton  (1).] 

It  has  been  expressly  decided  that  the  Court  has  no  jurisdiction 
to  restrain  a  party  from  proceeding  with  an  arbitration  in  a 
matter  beyond  the  agreement  to  refer,  even  though  such  arbitra- 
tion proceedings  may  be  futile  and  vexatious,  and  if  allowed  to 
proceed  will  cause  delay :  North  London  Bailway  Company  v.  Great 
Northern  Bailway  Company  (2) ;  the  only  case  in  which  the  Court 
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C.  A.  has  interfered  to  restrain  an  arbitrator  from  acting  is  where  he 
1886       is  unfit  or  incompetent  to  act :  Beddoio  v.  Beddow  (1). 

London  and      [Chitty,  J. : — The  Plaintiffs  do  not  ask  to  restrain  you  from 

Blackwall        ^  . 

Railway  Co.  proceeding  to  arbitration,  but  to  restrain  you  from  using  the 
Cross.      company  s  name.J 

It  is  not  the  ferry  company  which  is  here  seeking  to  prevent 
my  use  of  their  name,  but  the  opposite  party.  It  is  not  like  an 
action,  in  which  the  railway  company  might  apply  to  set  aside 
the  proceedings  if  it  should  be  decided  that  I  had  no  right  to  use 
the  name  of  the  ferry  company.  The  arbitrator  does  not  decide 
the  title  but  simply  assesses  the  compensation  which  is  payable, 
and  that  compensation  when  paid  to  the  ferry  company  will  come 
to  the  Defendant  by  virtue  of  the  lease.  Is  not  the  Defendant, 
therefore,  as  the  sole  person  interested  in  that  compensation, 
entitled  to  use  the  name  of  the  ferry  company  in  an  arbitration, 
as  distinguished  from  an  action,  in  order  to  get  that  assessed 
which  will  come  to  him  if  the  arbitrator  awards  anything  in 
respect  of  it  ?  And,  further,  after  the  decision  in  North  London 
Bailway  Comimny  v.  Great  Northern  Bailivay  Company  (2)  this 
Court  has  no  jurisdiction  to  restrain  me  from  proceeding  with 
the  arbitration. 

Bomer,  in  reply  : — 

We  rely  on  the  general  principle  that  where  an  action  or  any 
legal  proceeding  is  taken  in  the  name  of  another  person  without 
his  authority,  the  Court  has  jurisdiction  to  stop  it.  All  that  the 
Court  of  Appeal  decided  in  the  case  of  North  London  Bailivay 
Company  v.  Great  Northern  Bailway  Company,  relied  upon  by  the 
Defendant,  was,  that  if  a  person  claims  compensation  who  is  not 
entitled  to  compensation,  that  in  itself  gives  no  right  to  apply 
for  an  injunction.  But  that  is  not  this  case,  where  the  claim 
purports  to  be  made  by  a  person  who  is  entitled  to  compensation. 
If  a  claim  is  put  forward  by  a  person  who  has  no  right  whatever, 
I  can  afford  to  treat  it  with  contempt,  but  when  a  claim  purports 
to  be  made  by  a  person  (here  the  ferry  company)  who  has  a  right, 
how  can  I  afford  to  treat  that  person  with  contempt  by  not  going 
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into  the  arbitration.   If  it  had  been  an  action,  clearly  I  could  have      c.  A. 
stopped  it,  and  if  it  had  been  a  petition  it  is  also  clear  I  could  1886 
have  stopped  it.   I  have  no  other  remedy.   If  I  stand  by  and  allow  London  and 
an  award  to  go  as  against  me  in  the  name  of  the  ferry  company,  ^^^^^^^ 
how  can  I  afterwards  say  that  the  ferry  company  are  not  entitled  v. 
to  it  ? 

Chitty,  J. : — 

This  is  a  motion  on  behalf  of  the  London  and  Blaclcwall  Bail- 
way  ComjMny  to  restrain  the  Defendant  from  using  the  name  of 
the  ferry  comjDany  in  proceedings  before  an  arbitrator.  The 
proceedings  intended  to  be  brought  are  under  sect.  6  of  the 
London  and  Blachicall  Baihvay  {Steamboats)  Act,  1873.  Under 
that  section  the  Poj^Iar  and  Greenwich  Ferry  Company  are 
entitled  to  compensation  from  the  railway  company  for  certain 
loss  and  damage  which  may  be  occasioned  to  them  by  reason  of 
the  exercise  of  the  powers  of  that  Act.  The  ferry  company  had, 
to  put  it  shortly,  a  statutory  or  some  other  ferry,  and  it  was 
perfectly  consistent  that  the  profits  of  the  ferry  would  be  inter- 
fered with  by  the  undertaking  authorized  by  the  Act  of  1873, 
and  consequently  the  Legislature  gave  compensation  as  upon  the 
footing,  to  put  it  generally,  of  disturbance  to  the  ferry.  Instead 
of  bringing  an  action  for  disturbance,  the  Act  of  Parliament 
having  rendered  the  disturbance  lawful,  compensation  according 
to  the  usual  course  in  such  matters  was  given  to  the  person  dis- 
turbed.   The  compensation  is  only  given  to  the  ferry  company. 

Now  the  Defendant  had  a  lease  from  the  ferry  company,  for  a 
term  of  forty-eight  years,  of  certain  rights  to  which  they  were 
entitled,  either  as  statutory  owners  or  otherwise  of  the  ferry,  in 
the  year  1868.  It  was  argued  that  the  lease  itself  contained  an 
express  authority  from  the  company  to  the  Defendant,  empower- 
ing him  to  use  the  company's  name  for  the  purpose,  amongst 
others,  of  this  question  of  compensation ;  but  when  the  lease  is 
looked  at,  there  clearly  is  no  express  power  of  attorney  of  the 
kind  that  is  asserted.  The  lease  practically  demises,  so  far  only 
as  the  company  lawfully  can,  the  toll  of  Id.  for  every  person 
crossing  the  Kiver  Thames  by  the  ferry,  and  it  contains  an 
express  power  in  the  name  of  the  lessors,  their  executors  and 
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0.  A.      assigns,  to  demand,  sue  for,  and  recover  the  sum  or  toll  of  Id. 
1886       Now  a  proceeding  under  sect.  6  of  the  Act  of  1873,  is  not  a  i)ro- 
London  and  ceeding  to  recover  the  toll  of  Id.,  consequently  that  clause  does 
:^^ilwaTco        contain  the  authority  that  was  alleged. 

^^^^^         Then  there  is  a  proviso,  the  substance  of  which  may  be  thus 

  stated,  that  in  proceedings  instituted  against  the  ferry  company, 

chitty^j.  coiQpelling  them  to  re-establish  or  maintain  the  statutory  ferry, 
or  for  other  purposes,  then  a  certain  notice  may  be  given,  and 
a  power  of  re-entry  in  certain  events,  and  an  express  power  is 
conferred  on  the  lessees  in  the  name  of  the  lessors  to  prosecute 
to  final  determination  all  proper  and  lawful  defences  to  the  pro- 
ceedings there  mentioned.  That  confers  no  power,  therefore,  to 
bring  any  action  generally,  or  to  make  any  demand  under 
sect.  6.  Then  it  is  suggested,  rather  than  argued,  for  the  Defen- 
dant, that  the  ferry  company  had  parted  with  the  whole  of  their 
undertaking  to  the  Defendant,  and  consequently  that  Mr.  Cross 
was  the  equitable  assignee,  but  when  the  instrument  is  looked 
at,  it  is  plain  that  it  is  but  a  lease.  There  are  covenants  on  the 
part  of  the  lessee,  there  is  a  small  rent  reserved,  and  it  is  quite 
plain  that  that  proposition  cannot  be  maintained. 

It  would  be  almost  as  extravagant  to  say  that  in  an  ordinary 
case  a  lessee,  where  any  injury  is  done  to  the  property,  can  use 
the  name  of  his  lessor  for  the  purpose  of  protecting  the  particular 
tenement.  That  fell  to  the  ground.  The  result,  therefore,  is 
that  no  authority  is  shewn.  Some  suggestion  was  made  with 
reference  to  the  affidavits  on  this  point,  but  it  appears  by  the 
affidavits  on  the  part  of  the  Plaintiffs,  that  they  received  a  letter 
from  the  ferry  company  to  the  effect  that  no  authority  whatever 
has  been  conferred  upon  the  Defendant  to  use  their  name  in  the 
notice  he  has  given,  which  is  a  notice  that  he  shall  bring  the 
parties  before  the  arbitrator. 

That  being  the  state  of  the  case,  it  appears  to  me  the  Defendant 
is  using  the  name  of  the  ferry  company  without  authority.  There- 
upon a  point  of  law  is  urged  and  it  is  said  that  the  Court, 
notwithstanding  the  Judicature  Act,  has  no  power  to  grant  an 
injunction,  and  the  decision  of  the  Court  of  Appeal  in  North 
London  Railway  Compamj\.  Great  Northern  Baihvaij  Company  (1) 
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Cross. 
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has  been  relied  upon,  for  the  purpose  of  shewing  that  the  principle  C.  A. 
upon  which  the  Court  grants  injunctions  has  not  been  extended  by  1886 
the  Judicature  Act.  In  that  particular  case  it  was  held  that  there  London  and 
was  no  jurisdiction  to  grant  an  injunction  to  restrain  a  party  from  j^^^^^^v^y^q^ 
proceeding  with  an  arbitration  in  a  matter  which  was  outside  the 
agreement,  though  the  arbitration  proceeding  would  be  futile  and 
vexatious.  That  is  the  rule  which  the  Court  of  Appeal  has  adopted 
with  reference  to  what  is  "just  and  convenient "  within  the  mean- 
ing of  the  words  in  sect.  25,  and  although  their  decision  is 
unquestionably  at  variance  with  what  was  done  by  the  late  Master 
of  the  Kolls,  I  am  bound  by  it,  and  it  is  no  part  of  my  duty  even 
to  comment  upon  the  decision.  It  might  have  appeared  that  it 
was  very  useful  to  stop  a  course  which  led  to  very  great  expense 
at  the  commencement,  but  the  Court  of  Appeal  says,  and  I  am 
bound  by  it,  that  at  any  rate  in  a  case  in  which  a  proceeding  in 
an  arbitration  would  be  futile  and  vexatious,  it  is  better  to  let  the 
futile  and  vexatious  proceedings  go  on  than  to  restrain  them  at 
the  beginning,  for  in  that  case  the  idleness  of  the  proceedings 
will  be  afterwards  discovered  when  an  action  is  brought  on  the 
award.  As  I  have  said  that  binds  me.  The  question  is,  whether 
the  principle  of  that  case  applies  to  the  one  before  me. 

Now  it  is  undoubted  that  if  an  action  is  commenced  in  the 
name  of  a  certain  person  as  plaintiff,  not  only  may  that  person 
himself  intervene,  but  the  law  of  the  present  day  is  that  the 
defendant  may  bring  the  matter  before  the  Court,  shewing  that 
the  name  has  been  used  without  authority.  That  has  been 
repeatedly  done  of  late,  and  there  is  no  question  about  it.  That 
might  be  done  by  the  Court,  if  an  action  be  brought  or  a 
petition  be  presented,  or  there  was  a  summons,  or  indeed  if  any 
other  proceeding  were  taken  in  the  Court  itself.  Then  the 
question  is,  whether  I  should  be  right  in  acting  on  that  same 
principle  with  reference  to  a  proceeding  which  is  not  in  this 
Court,  but  is  a  proceeding  before  an  arbitrator.  I  think  there  is 
great  force  in  what  has  been  urged  for  the  Plaintiffs. 

If  the  Defendant  goes  on  using  the  name  of  the  ferry  company 
without  authority  he  will  possibly  obtain  an  award.  I  will  assume 
that  he  will,  and  that  he  will  obtain  an  award  for  compensation 
payable  to  the  ferry  company,  and  upon  that  award  he  may  bring 
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Cross. 

Chitty,  J. 


C.  A.      his  action.    It  may  be  still  open  to  the  Court  to  consider  the 
1886       point  which  I  am  now  considering,  namely,  that  the  name  was 
London  and  ^sed  without  authority,  and  to  say,  therefore,  that  although  the 
Railwj^^Co  used,  the  action  could  not  be  maintained,  because  in 

fact  there  was  no  authority,  but  I  think  there  would  be  great 
difficulty  about  it.  The  present  Plaintiffs,  it  would  be  said, 
would  have  gone  into  arbitration,  for  most  prudent  men  would 
go  into  an  arbitration  even  when  they  are  advised  that  the  pro- 
ceedings in  the  arbitration  are  altogether  wrong;  they  do  not 
like  to  run  the  risk  of  treating  them  as  futile  and  letting  a  much 
larger  sum  go  against  them  even  on  the  futile  proceedings  than 
would  be  awarded  if  they  were  to  go  in.  It  certainly  would 
seem  a  strong  case  against  the  Plaintiffs  if  they  had  gone  into 
the  arbitration  and  defended  themselves  against  the  claim,  and 
treated  this  as  the  claim  of  the  ferry  company.  I  do  not  pretend 
to  be  extending  the  principle  on  which  injunctions  are  granted, 
but  I  think  it  is  right  in  such  a  case  as  this  to  intervene  at  the 
beginning,  there  being  shewn  to  be  no  authority,  and  to  grant  an 
injunction  restraining  the  Defendant  from  using  the  name  of  the 
ferry  company. 

F.  G.  A.  W. 

A.         The  Defendant  appealed,  and  the  appeal  was  heard  on  the  11th 
and  12th  of  January,  1886. 

Pollard,  for  the  Appellant : — 

The  Court  cannot  grant  this  injunction.  The  case  is  covered 
by  North  London  Railway  Comimny  v.  Great  Northern  Bailway 
Company  (1).  There  is  no  legal  injury  even  if  the  proceeding  is 
ill  founded  and  frivolous.  Summary  judgment  cannot  be  obtained 
in  a  proceeding  under  the  Lands  Clauses  Act,  for  nothing  is  within 
the  jurisdiction  of  the  arbitrator  but  the  quantum  of  compensation. 
The  claimant  cannot  get  judgment  except  by  bringing  an  action 
on  the  award,  and  at  the  trial  of  that  action  it  will  be  determined 
whether  the  sum  awarded  belongs  to  the  claimant.  Mr.  Justice 
Chitty  considered  that  the  procedure  as  to  stopping  an  action 
commenced  in  a  person's  name  without  his  authority  applied 
here,  but  the  cases  on  that  subject  relate  to  solicitors,  who  are 

(1)  11  Q.  B.  D.  30. 
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officers  of  the  Court,  using  a  person's  name  without  authority,  and  0.  A. 
the  application  was  made  in  the  action  itself,  not  in  an  action  for  1886 
the  purpose  of  obtaining  an  injunction.    They  turn  on  the  power  London  and 

n  ,T     r>       J  •  i  1  Blackwall 

01  the  Court  over  its  own  record.  Railway  Co. 

V. 

n 

Bomer,  Q.C.,  and  Nasmith,  contra : — 

The  London  and  Blachwall  Railivay  (Steamboats)  Act  provides 
that  compensation  shall  be  paid  to  the  ferry  company.  Pro- 
ceedings are  taken  in  the  name  of  the  ferry  company  for  com- 
pensation, and  the  railway  company  are  informed  that  the  ferry 
company  has  given  no  authority  to  use  its  name.  It  is  a  legal 
wrong  that  proceedings  should  be  taken  against  me  in  the  name 
of  a  person  who  has  given  no  authority  to  use  his  name.  How 
am  I  to  get  my  costs  if  the  proceedings  fail  ? 

[Lopes,  L.J. : — Could  an  injunction  have  been  obtained  in  a 
case  like  this  before  the  Judicature  Acts  f] 

We  submit  that  it  could,  but  there  is  no  authority  on  the  point, 
as  the  question  arose  only  with  respect  to  actions,  and  the  course 
of  applying  in  the  action  itself  furnished  a  more  convenient 
remedy  than  applying  for  an  injunction  in  an  action  brought  for 
the  purpose.  Suppose  an  action  is  brought  against  me  in  a  Court 
which  has  no  jurisdiction  in  the  matter,  is  there  to  be  no  way  of 
stopping  the  proceedings  ?  Under  the  old  practice  I  could  have 
demurred  to  the  jurisdiction. 

[Lopes,  L.J. :— Can  you,  after  the  decision  in  the  Queen's 
Bench  Division  which  has  been  referred  to,  maintain  the  injunc- 
tion in  the  present  case  ?] 

Yes ;  on  the  ground  that  the  claim  is  frivolous,  and  that  its 
being  prosecuted  will  subject  me  to  costs.  B.  claims  saying  he 
has  authority  from  A.  If  he  has  not,  if  obliged  to  go  on,  I  shall 
incur  costs  for  nothing.  The  ferry  company,  which  did  not  take 
any  proceedings,  might  ratify  these  proceedings  in  the  course  of 
them  if  they  are  allowed  to  go  on,  and  I  ought  not  to  be  kept  in 
this  state  of  suspense. 

* 

[LiNDLEY,  L.J. I  doubt  whether  they  could.    A  notice  to 
quit  given  without  authority  cannot  be  effectually  ratified. 
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V. 

Cross. 


C.  A.         Fky,  L.J. : — I  share  that  doubt.    An  unauthorized  act,  the 
1886       effect  of  which  if  authorized  would  be  to  create  a  liability  in  a 
London  and  third  party,  cannot  be  made  effectual  for  that  purpose  by  subse- 
Kailway^Co  ^^^^^  ratification.    How  do  you  distinguish  this  from  the  case  in 
the  Queen's  Bench  Division  ?J 

On  the  ground  that  what  was  done  in  that  case  would  not 
result  in  any  legal  injury ;  the  case  was  simply  one  of  a  person 
making  a  wrongful  claim.  Here  if  Cross  had  no  authority,  he  is 
committing  a  wrong  in  asserting  that  he  has,  and  an  action  would 
lie  against  him  for  asserting  that  he  has  it  if  the  assertion  causes 
damage.    This  proceeding  is  maintenance. 

[LiNDLEY,  L.J. : — Cross  appears  to  have  used  the  name  of  the 
ferry  company  in  the  bond  fide  belief  that  the  power  of  attorney 
in  the  lease  authorized  him  to  do  so.] 

If  it  had  been  clear  maintenance  the  railway  company  might 
have  disregarded  the  proceeding,  but  if  there  is  any  reason  for 
supposing  that  there  may  be  authority  they  could  not  safely  do 
so,  as  the  award  would  probably  be  for  an  excessive  sum  if  the 
proceeding  went  on  ex  parte.  The  Court,  then,  ought  now  to 
settle  the  point.  The  Court,  on  an  application  in  an  action  stops 
the  action  if  the  party's  name  has  been  used  without  authority. 
It  does  so  in  the  action  itself,  because  the  Court  has  jurisdiction 
in  that  action,  but  the  ground  is,  that  the  institution  of  such  an 
action  is  a  wrong. 

[Fey,  L.J. : — The  Court  in  such  a  case  gives  costs,  charges,  and 
expenses.] 

That  we  submit  is  in  our  favour,  it  shews  that  the  Court  is 
giving  damages  for  a  wrong. 

[Fry,  L.J. : — If  Cross  has  authority  your  ground  fails ;  if  he  has 
not  authority  you  need  not  attend  the  proceeding.] 

That  argument  might  be  used  in  every  case  where  a  defendant 
asks  for  costs,  it  may  be  said :  "  As  the  plaintiff  is  in  the 
wrong  you  need  not  have  attended."  If  this  had  been  a  proceed- 
ing before  any  Court,  an  order  could  have  been  obtained  for 
staying  it,  and  it  would  be  a  scandal  in  our  jurisprudence  if  it 
cannot  be  stayed  because  it  is  under  the  provisions  in  the  Lands 
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Clauses  Act.    The  claim  is  of  the  most  untenable  description ;  in      C.  A. 
addition  to  the  want  of  authority  to  use  the  name  of  the  ferry  1886 
company,  the  notice  is  bad,  because  it  combines  in  one  the  claims  London  anb 
of  the  lessor  and  lessee,  who  are  entitled  to  compensation  separ-  raiiavay^Co 
ately,  if  at  all ;  and  moreover,  the  Act  provides  for  compensating  ^^^^^ 

the  ferry  company,  but  not  for  compensating  their  lessees.  In   

the  case  in  the  Queen's  Bench  Division  the  parties  had  submitted 
disputes  to  arbitration,  here  they  have  not. 

Pollard  was  not  called  upon  to  reply,  but  referred  to  the  obser- 
vations of  the  Lord  J ustice  Knight  Bruce,  in  Fennell  v.  Boy  (1)  : 
"  It  is  not  a  duty  or  function,  or  within  the  power,  of  this  Court, 
to  restrain  men  from  prosecuting  frivolous,  litigious,  and  desperate 
suits,  merely  because  they  are  so,"  and  of  Lord  Justice  Turner  (2) : 
"  If  we  were  to  maintain  this  injunction  we  should,  as  it  seems  to 
me,  be  assuming  a  jurisdiction  in  this  Court  to  prescribe  the 
Courts  in  which  parties  should  bring  their  suits,  without  there 
being  anything  to  affect  the  consciences  of  the  parties,  upon  the 
simple  ground  that  the  suits  were  such  as,  in  the  opinion  of  this 
Court,  ought  not  to  be  maintained,  and  thus  we  should  be  bringing 
under  the  decision  of  this  Court  the  question  whether  suits  in 
other  Courts  could  be  maintained — a  question  which  it  is  for  those 
Courts,  and  not  for  this  Court,  to  decide." 

LiNDLEY,  L.J. :  — 

This  is  an  appeal  from  an  order  made  by  Mr.  Justice  Cliitiy, 
restraining  the  Defendant,  Mr.  Cross,  from  proceeding  with  a  claim 
for  compensation  made  by  him  in  his  own  name  and  in  the  name 
of  the  Po'plar  and  Greenwich  Ferry  Company  under  circumstances 
which  I  will  shortly  explain.  The  Poplar  and  Greenwich  Ferry 
Company,  which  is  a  company  incorporated  under  an  Act  of 
52  Geo.  3,  leased  in  1868  a  portion  of  its  rights  for  forty-eight 
years,  and  Mr.  Cross  is  the  assignee  of  that  lease.  It  appears  that 
for  some  years  the  ferry  created  by  the  Act  of  Geo.  3  which  I  have 
mentioned  had  fallen  more  or  less  into  disuse,  so  that  Mr.  Cross 
did  not  derive  much  benefit  from  the  lease  which  had  been 
assigned  to  him,  but  at  the  same  time  he  retained  his  rights 
(1)  3  D.  M.  &  G.  126,  133.  (2)  3  D.  M.  &  G.  139. 
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0.  A.      under  it.    In  1883  the  Metropolitan  Board  of  Works  were  em- 
1886       powered  to  buy  up  the  rights  of  the  ferry  company  subject  to  this 
London  and  lease.    The  Board  of  Works  has  done  so,  and  the  ferry  company 
:^a^ilwayCo        practically  ceased  to  exist,  though  theoretically  it  still  con- 
V.        tinues,  as  it  has  not  yet  technically  been  dissolved. 

 '         Under  those  circumstances  Mr.  Cross  has,  and,  as  the  Plaintiffs 

Lindiey,  L.J,  contend,  without  any  authority  from  the  Poplar  and  Greenwich 
Ferry  Company,  served  the  London  and  Blachwall  Bailway  Com- 
pany with  a  notice  dated  the  5th  of  November,  1885,  purporting 
to  be  signed  by  him  as  attorney  for  the  ferry  company  as  well  as  in 
his  own  right,  in  which,  after  reciting  the  6th  section  of  the  London 
and  Blachwall  Bailway  {Steamboats)  Act,  1873,  upon  which  he 
founds  his  rights,  he  says :  "  And  whereas  we,  the  said  Poplar  and 
Greenwich  Ferry  Company  and  T.  G.  J.  Cross,  as  owner  and  lessee 
respectively  of  the  rights  and  tolls  above-mentioned,  have  suffered 
such  loss,  damage,  and  injury  as  hereiafore  mentioned,  now  we  do 
respectively  give  you  notice  that  the  amount  of  our  claim  in 
respect  of  such  loss,  damage,  and  injury  is  the  sum  of  £50,000," 
and  that  unless  the  railway  company  come  to  an  agreement  with 
them  to  pay  that  amount,  they  desire  to  have  the  amount  of  com- 
pensation settled  by  arbitration  according  to  the  Lands  Clauses 
Act.  The  Blachwall  Bailway  Company  object  to  that  notice,  and 
say  they  are  entitled  to  restrain  Mr.  Cross  by  injunction  from 
proceeding  upon  it.  Their  objections  to  the  notice  are  very 
formidable.  They  say,  first  of  all,  you,  Mr.  Cross  have  no  right 
in  point  of  law  to  use  the  name  of  the  Poplar  and  Greenwich 
Ferry  Company.  They  say,  secondly,  if  you  had  such  authority, 
your  notice  is  bad  in  form,  inasmuch  as  you  have  lumped  up  in 
one  sum  that  which  is  payable  to  the  ferry  company  as  reversioner 
and  that  which  is  payable  to  yourself  as  tenant ;  and  thirdly,  the 
6th  section  of  the  Act  on  which  you  rely  provides  only  for  pay- 
ment of  compensation  to  the  ferry  company  and  not  to  you. 

The  first  question  which  we  have  to  consider  is  this,  how  those 
questions  are  to  be  determined  and  when.  Now  it  is  familiar  to 
most  of  us  who  have  studied  the  Lands  Clauses  Consolidation  Act 
and  the  course  of  proceedings  under  it,  that  there  was  at  one  time 
before  1851  some  ground  for  contending  that  where  a  person 
made  an  unfounded  claim  under  the  Layids  Clauses  Act  his  right 
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to  substantiate  that  claim  could  be  tried  by  an  injunction,  and  C.  A. 
Lord  Cottenham  on  more  than  one  occasion  granted  an  injunction 
to  restrain  proceedings  under  the  Lands  Clauses  Act  by  persons  London  and 
who  had  no  right  to  compensation.  One  such  instance  will  be  railway  Co. 
found  in  the  well-known  case  of  London  and  North  Western  Bail- 
way  Company  v.  Smith  (1).  That  practice  was  discussed  and  con- 
sidered with  great  care  by  Lord  Tr  uro  in  East  and  West  India  Bock 
Company  v.  Gatthe  (2),  decided  in  1851.  Ever  since  the  decision 
of  Lord  Truro  in  that  case  the  practice  has  been  perfectly  well 
settled,  that  the  proper  way  of  trying  the  right  of  a  person  to  com- 
pensation under  the  Lands  Clauses  Act  is  not  by  injunction,  and  an 
injunction  to  restrain  such  proceedings  has  never  that  I  know  of 
been  granted  since  1851.  Leaving  out  of  consideration  the  fact 
that  Wy.  Cross  is  professing  to  act  as  attorney  for  the  company, 
let  us  take  the  case  where  a  person  having  no  right  to  compensa- 
tion nevertheless  claims  compensation  under  the  Lands  Clauses 
Act  and  proceeds  under  the  arbitration  clauses  in  that  Act,  and 
where  the  railway  company  against  whom  he  is  proceeding 
contend  that  whatever  award  he  may  get  from  the  arbitrator  he 
is  not  entitled  to  any  compensation  at  all,  and  that  they  ought 
therefore  to  be  protected  from  the  vexation  of  having  to  go  into 
arbitration  proceedings.  That  is  of  course  a  strong  case,  but,  as  I 
say,  ever  since  East  and  West  India  Dock  Comioany  v.  Gattke  it 
has  been  settled  that  in  such  a  case  it  is  not  right  for  the  Court 
of  Chancery  to  investigate  the  question  of  title  or  no  title  at  that 
stage  of  the  proceedings,  and  that  the  proper  way  of  trying  the 
question  is  to  leave  the  claimant  to  bring  an  action  on  the  award, 
when,  if  he  has  no  title  he  will  get  nothing,  and  if  he  has  a  title 
he  will  get  the  sum  awarded. 

Now  let  us  observe  the  position  in  which  railway  companies 
are  put  by  this  state  of  things.  Supposing  a  claimant  having 
no  real  ground  of  claim  proceeds  to  arbitration  and  gets  an  award 
in  his  favour,  and  brings  an  action  upon  it,  and  fails,  he  will  have 
to  pay  the  costs  of  the  action,  but  I  am  not  aware  that  there  is 
any  method  by  which  the  railway  company  can  make  him  pay 
them  any  costs  which  they  have  incurred  in  the  arbitration.  I 
do  not  say  that  there  is  none,  but  I  am  not  aware  that  there  is 
(1)  1  Mac.  Sz  G.  216.  (2)  3  Mac.  &  G.  155. 
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0.  A.  any.  Now,  notwithstanding  the  argument  that  if  the  claimant 
1886       is  wrong  he  cannot  recover  on  the  award,  and  therefore  the  com- 

LONDON  AMD 

pany  need  not  attend  before  the  arbitrator,  it  is  quite  obvious 
SiL^Y^Co  prudent  men,  (and  railway  companies  must  act  as  prudent 

^-        people),  would  watch  the  proceedings  before  the  arbitrator,  and 
Cross.  in«  ^-r      •  i         ti  ^ 
  must  thereiore  incur  costs.    JNotwithstanding  that,  and  notwith- 

L.miiey.  L.  ,  g^^nding  the  apparent  enlargement  by  the  Judicature  Act,  1873, 
sect.  25,  of  the  power  of  the  Court  to  grant  an  injunction,  the 
Court  of  Appeal  has  decided,  in  North  London  Railway  Company 
V.  Great  Northern  Railway  Company  (1),  that  the  practice  settled 
by  Lord  Truro  in  East  and  West  India  Bock  Company  v.  Gatthe  (2), 
as  long  ago  as  1851,  has  not  been  altered  by  the  Judicature  Acts, 
and  that  there  is  still  no  right  or  jurisdiction  in  the  Chancery 
Division  of  the  High  Court  to  restrain  a  person  from  proceeding 
for  compensation  under  the  Lands  Clauses  Consolidation  Act,  on  the 
ground  that  he  is  not  entitled  to  compensation.  The  decision  in 
that  case  must  not  be  understood  as  going  further  than  that.  The 
grounds  upon  which  it  proceeds  are  perfectly  explained  by  the 
Master  of  the  EoUs  and  by  Lord  Justice  Cotton.  The  case  does 
not  decide  that  in  no  case  is  it  right  to  restrain  persons  from  pro- 
ceeding to  arbitration  ;  there  are  cases  in  which  it  is  quite  right 
to  do  so.  One  of  such  cases  came  before  Vice-Chancellor  Wood^ 
Maunsell  v.  Midland  Great  Western  (Ireland)  Railway  Company  (3). 
It  was  an  action  by  a  shareholder  on  behalf  of  himself  and  the 
other  shareholders  in  the  company,  against  the  company  and  its 
directors  and  another  company,  to  restrain  them  from  proceeding 
to  arbitration  under  an  agreement  in  respect  of  breaches  of  clauses 
which  were  ultra  vires.  That  case,  and  cases  of  that  kind,  are 
wholly  unaffected  by  the  decision  to  which  I  am  alluding.  The 
case  must  not  be  supposed  to  go  this  length,  that  there  is  no  autho- 
rity whatever  in  the  Court  of  Chancery  to  restrain  proceedings 
before  an  arbitrator,  but  I  think  it  goes  this  length,  that  in  all 
cases  under  the  Lands  Clauses  Act  the  practice  is  that  the  question 
of  right  or  no  right  to  compensation  is  to  be  tried  by  an  action 
on  the  award,  and  not  by  an  action  for  an  injunction  in  the 
earlier  stage  of  the  proceedings.     One  can  easily  see  that  there 

(1)  11  Q.  B.  D.  30.  (2)  3  Mac.  &  G.  155. 

(3)  1  H.  &  M.  130. 
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are  conveniences  on  the  one  side  and  on  the  other,  but  in  my  C.  A. 
opinion  the  balance  of  convenience  is  in  favour  of  declining  to  1886 
interfere  by  injunction.  London  and 

Having  arrived  at  the  real  grounds  of  the  decision  in  North  ^^f^^f^^^Q^ 
London  Bailivay  Comi^any  v.  Great  Northern  Baihvay  Company  (1), 
we  have  to  consider  whether  there  is  any  substantial  difference 
between  that  case  and  this.  That  there  is  a  difference  has  been 
pointed  out  by  Mr.  Bomer,  viz.,  that  Mr.  Cross  here  is  assuming  to 
take  proceedings  in  the  name  of  the  ferry  company,  and,  it  is 
alleged,  without  authority.  Now,  supposing  he  has  no  authority, 
what  will  be  the  position  of  the  Blachwall  Baihvay  Company  ? 
Mr.  Cross  must  go  on  under  the  Lands  Clauses  Act  at  his  own  risk 
as  to  costs,  and  will,  I  assume,  obtain  an  award.  If  Mr.  Bomer  is 
right,  and  so  far  as  I  can  see  he  is  right,  Mr.  Cross  will  fail  when 
he  brings  an  action  on  that  award,  and  the  company  will  obtain  the 
costs  of  that  action.  They  may — I  do  not  say  will — fail  in  getting 
from  Mr.  Cross  the  costs  which  they  will  have  incurred  as  prudent 
people  in  watching  his  proceedings  before  the  arbitrator.  Sup- 
posing they  do  so  fail,  they  will  be  in  no  worse  position  than  in 
any  other  case  where  a  claimant  under  the  Lands  Clauses  Act 
obtains  an  award  and  fails  in  an  action  to  enforce  it.  Indeed  I 
am  not  sure  that  they  will  not  be  in  a  better  position,  because  it 
may  be  that  Mr.  Bomer  is  right  in  contending  that  an  action  will 
lie  against  Mr.  Cross  upon  his  warranty  of  authority.  I  do  not  say 
that  such  an  action  will  lie  but,  if  it  will,  so  much  the  better  for 
them.  But  assuming  that  they  can  recover  from  him  those  costs 
in  an  action  of  that  kind,  it  does  not  follow  that  this  Court  ought 
to  interfere  now  at  this  stage  of  the  proceedings  by  injunction. 
I  should  say  that  the  right  to  bring  such  an  action  tends  rather 
the  other  way.  The  very  first  principle  of  injunction  law  is  that 
p'imd  facie  you  do  not  obtain  injunctions  to  restrain  actionable 
wrongs,  for  which  damages  are  the*^proper  remedy.  If  we  look  at 
the  principle  of  the  thing,  it  appears  to  me  that  the  distinction 
between  this  case  and  the  case  of  North  London  Baihvay  Company 
V.  Great  Northern  Baihvay  Company  is  a  distinction  without  a 
real  difference  of  principle,  and  that  it  would,  upon  a  balance  of 
convenience  in  proceedings  under  the  Lands  Clauses  Act,  be  more 

(1)  11  Q.  B.  D.  30. 
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C.  A.  inconvenient  to  entertain  the  question  of  authority  now,  than  to 

1886  leave  it  to  be  disposed  of  in  the  ordinary  way  by  an  action  on 

London  and  the  award. 

Blackwall  -g  j-iprht  that  I  should  .make  a  few  observations  upon  the 

XlAILWAY  KjO.  *- 

^  ^-        reason  given  by  Mr.  Justice  Chitty  for  distinguishing  this  case 

  from  that  of  North  London  Railway  Company  v.  Great  Northern 

Lmdiey^L.j.  j^^^i^^y  Qoj'jqjMny  (1).  Ho  put  it  ou  this  ground,  that  Mr.  Cross  was 
proceeding  without  authority,  and  that  therefore  there  was  juris- 
diction to  restrain  him  from  using  the  names  of  his  alleged 
principals,  and  he  referred  to  the  doctrine  that  if  an  action  is 
brought  by  a  person  without  authority  it  can  be  stopped.  That 
is,  no  doubt,  quite  true,  but  upon  what  principle  is  that  done  ? 
It  is  upon  the  principle  that  the  Court  can  control  the  proceed- 
ings before  itself,  and  if  a  person  without  authority  is  bringing  an 
action  in  the  name  of  another  it  is  an  abuse  of  the  process  of 
the  Court,  and  the  Court  can  stop  it.  That  seems  to  me  not  to 
apply  to  a  case  of  this  kind,  and  I  think  that  this  is  not  the  right 
way  of  raising  the  question  whether  Mr.  Cross  has  authority  to  go 
on.  He  must  go  on  at  his  peril.  If  we  were  to  grant  an  injunc- 
tion we  should  be  reintroducing  the  course  taken  by  Lord  Cotten- 
ham  in  1851,  which  has  been  abandoned  ever  since  East  and  West 
India  Bock  Company  v.  Gattke  (2).  It  appears  to  me  that  this 
order  ought  to  be  discharged. 

Fry,  L.J.  :— 

I  also  feel  myself  unable  to  agree  with  the  conclusion  of  the 
learned  Judge.  The  injunction  in  this  case  has  been  granted 
upon  two  propositions  :  first,  that  the  Defendant  Cross  had  no 
authority  to  proceed  under  sect.  6  of  the  London  and  Blackwall 
Bailway  (Steamhoats)  Act,  1873,  in  making  a  claim  under  that 
section  in  the  name  of  the  ferry  company ;  and  secondly,  that 
if  Cross  had  no  such  authority  to  proceed  as  agent  or  attorney  of 
the  company  he  ought  to  be  restrained  by  the  injunction  of  this 
Court.  Of  course  both  those  propositions  are  denied  by  the 
Defendant.  With  regard  to  the  first  of  those  propositions,  I  do  not 
intend  to  express  any  conclusion,  but  I  would  only  say  that  I  do 
not  proceed,  in  the  conclusion  in  which  I  have  arrived,  upon  any 
(1)  11  Q.  B.  D.  30.  (2)  3  Mac.  &  G.  155. 
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supposition  that  the  Plaintiffs  are  wrong  in  their  contention  that  C.  A. 
Cross  had  no  authority.  As  far  as  I  can  gather,  the  notice  Cross  1886 
gave  was  bad,  but  I  do  not  desire  to  express  a  conclusive  opinion  London  and 
on  the  question,  which  may  be  the  subject  of  judicial  decision 
hereafter.  Assuming,  therefore,  that  the  Plaintiffs  are  right  in  ^  v. 
their  first  proposition,  then  are  they  right  in  their  second,  that  if  — I 
Cross  had  no  authority  to  proceed  in  the  name  of  the  ferry  com- 
pany  he  ought  now  to  be  restrained  by  an  injunction  ?  The  case 
made  is  a  case  of  false  representation  on  the  part  of  the  Defen- 
dant. If  that  case  be  true,  it  follows  that  the  notice  which  Cross 
has  given  in  the  name  of  his  alleged  principal  is  a  nullity,  that 
any  award  made  in  pursuance  of  that  notice  will  be  futile,  and 
that  any  action  which  may  be  brought  to  enforce  that  award  by 
the  company  or  by  Cross  in  their  name  must  fail,  and  be  dis- 
missed with  costs.  It  appears  to  me  that  the  right  time  to  deter- 
mine the  question  whether  that  award  can  be  enforced  or  not  is 
the  time  when  that  action  is  tried.  It  is  to  be  observed  that 
this  is  not  a  case  in  which  there  has  been  a  false  assumption  of 
authority  in  respect  of  a  proceeding  in  the  Court  itself.  That 
class  of  cases,  in  my  judgment,  is  totally  distinct  from  any  other 
class  of  cases  of  the  false  assumption  of  authority.  In  that  class 
of  cases  the  Court  stays  the  proceedings  because  it  finds  that 
there  has  been  an  abuse  of  its  own  process,  and  because  it  has  a 
duty  to  keep  its  records  truthful  and  prevent  proceedings  taken 
before  it  from  being  other  than  what  they  are  represented  to 
be.  But  in  my  judgment  the  Court  has  no  general  jurisdiction 
to  restrain  by  injunction  the  false  assumption  of  authority.  I  do 
not  see  why,  if  we  interfere  in  this  case,  we  should  not  interfere  in 
every  case  in  which  A.  erroneously  represents  that  he  is  the  agent 
of  B.,  and  as  such  makes  a  claim  against  C.  It  is  remarkable 
that  no  authority  can  be  produced  to  shew  that  the  Court  ever 
has  granted  an  injunction  in  cases  of  that  description.  In  my 
judgment  the  practice  and  procedure  of  the  Court  do  not  favour 
the  conclusion  that  there  is  any  such  general  jurisdiction  to 
interfere  by  injunction  upon  a  false  assumption  of  authority, 
and  I  think  that  such  an  assumption  of  jurisdiction  would  be 
entirely  wrong,  because  it  would  be  calling  upon  the  Court  to 
interfere  in  a  very  large  number  of  cases,  many  of  which  may  be 
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C.  A.      trivial,  and  many  of  which  would  never  come  to  anything  if  the 
1886       Court  allowed  the  matters  to  go  on.    In  my  judgment  the  time 
London  and  to  try  the  question  of  authority  is  when  proceedings  are  taken  on 
Kail^t^Co        footing  of  acts  done  by  the  claimant  or  the  claim  is  made  by 
^      the  claimant. 

The  authorities  to  which  Lord  Justice  Lindley  has  referred 
shew  that  there  is  a  strong  analogy  in  favour  of  the  principle  I 
have  laid  down.  In  the  case  of  the  Lands  Clauses  Act,  where 
claims  are  falsely  made  by  persons  who  assert  that  they  have  a 
right  under  the  Act,  the  course  of  the  Court  has  been,  not  to 
pick  out,  so  to  speak,  the  particular  question  of  authority  and 
determine  that  upon  injunction,  but  to  leave  the  whole  matter  to 
be  determined  in  an  action  to  be  brought  on  the  award  which  is 
the  result  of  the  proceedings  under  the  Act.  That  course  of 
procedure  has  been  authorized  by  the  recent  decision  in  North 
London  Railway  Company  y.  Great  Northern  Bailway  Company  (1), 
on  which  Mr.  Pollard  relies.  I  conclude,  therefore,  that  this 
case,  assuming  Mr.  Cross  falsely  alleges  he  is  the  agent  of  the 
company,  is  not  a  case  in  which  the  Court  can  or  ought  to  inter- 
fere by  injunction  at  this  stage  of  the  proceedings. 

Another  argument  was  thrown  out,  but  not  emphasised,  by  Mr. 
Bomer,  that  this  is  a  case  of  maintenance.  It  is  enough  for  me 
to  say  that,  in  my  judgment,  this  is  not  a  case  of  maintenance. 
Mr.  Cross,  for  anything  I  can  see  or  know,  honestly  believes  he 
has  a  right  to  represent  the  company,  and  he  seems  to  be  a 
person  largely  interested  in  the  matter  in  controversy.  I  cannot 
consider  for  a  moment  that  this  is  a  case  which  can  be  brought 
within  the  law  of  maintenance,  and  that  we  can,  on  that  ground, 
restrain  Mr.  Cross  from  proceeding.  I  think,  therefore,  that  this 
appeal  must  be  allowed,  and  the  original  order  must  be  dis- 
charged. 

Lopes,  L.J. : — 

Mr.  Justice  Chitty  granted  an  injunction  in  this  case  to  restrain 
the  Defendant  from  proceeding  to  arbitration  under  a  notice, 
dated  the  5th  of  November,  1885,  and  from  using  the  name  of 
the  Foplar  and  Greenwich  Ferry  Company  for  the  purpose  of  that 
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arbitration.  The  main  question  that  has  been  raised  in  this  case 
is,  whether  the  Court  had  power  to  grant  that  injunction.  It 
appears  to  me  that  this  case  falls  in  principle  within  the  deci- 
sion in  North  London  Bailway  Company  v.  Great  Northern  Bailway 
Company  (1).  There  is,  no  doubt,  a  distinction  with  regard  to  an 
assumption  of  authority,  but  the  present  case  seems  to  me  still  to 
fall  within  the  principle  of  that  decision.  As  I  understand  that 
case,  it  has  decided  that  however  futile  and  vexatious  the  arbitra- 
tion may  be,  there  was  no  jurisdiction  to  grant  an  injunction  to 
restrain  it,  that  there  was  no  power  to  grant  such  an  injunction 
before  the  Judicature  Act,  and  that  the  25th  section,  sub-sect.  8 
of  the  Judicature  Act  has  not  extended  the  power. 

Mr.  Justice  Chifty,  in  his  judgment,  appears  to  distinguish  the 
present  case  from  the  case  to  which  I  have  referred,  on  the 
ground  that  there  was  here  a  false  assumption  of  authority  by 
Cross,  and  he  treats  the  case  as  analogous  to  a  case  where  a  person 
is  made  plaintiff  or  defendant  in  an  action  without  his  autho- 
rity in  a  proceeding  before  the  Court.  It  does  not  appear  to  me 
that  the  analogy  is  correct,  for  there  the  Court  would  strike  out 
the  name  of  the  plaintiff  or  defendant,  or  stay  the  proceedings,  as 
the  case  might  be,  on  the  ground  that  it  had  full  authority  to 
prevent  any  abuse  of  its  own  proceedings.  Here  the  arbitrators 
are  an  independent  tribunal,  and  I  think  that  disposes  of  the 
distinction  which  is  made  by  Mr.  Justice  Chitty,  But  even  if 
there  was  jurisdiction  to  grant  an  injunction  in  this  case,  I  think 
it  would  be  premature  to  interfere  by  injunction.  It  appears  to 
me  that  the  claimant  ought  to  be  left  to  bring  his  action  on  the 
award.  If  he  brings  such  an  action,  he  will  fail  if  he  is  unable  to 
make  out  a  legal  claim,  and  the  very  worst,  it  appears  to  me,  that 
can  happen  to  the  company  will  be,  that  they  will  have  to  pay 
their  own  costs  of  the  arbitration.  Surely  that  is  not  a  ground 
for  interfering  by  injunction  at  this  stage  of  the  proceedings.  I 
think,  therefore,  that  this  appeal  ought  to  be  allowed. 

Solicitors  for  the  company :  HolUngsworth,  Tyerman,  &  Andrewes. 
Solicitors  for  Defendant :  Cattarns,  Jehu,  &  JSughes, 
(1)  11  Q.  B.  D.  30. 
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LEITCH  V,  ABBOTT. 

[1884    L.  3076.] 

Piaziice — Discovery — General  Allegation  of  Fraud — Agent — Pleading — 
Fades  of  Suj,rems  Court,  1883,  Order  xix.,  r.  6 ;  Order  xxxi.,  r.  20. 

The  Plaintiff  alleged  that  he  had  employed  the  Defendant  as  a  stock- 
broker, but  that  the  Defendant  had  in  many  of  the  transactions  dealt  with 
himself  as  principal,  and  had  also  charged  the  Plaintiff  with  moneys  not 
paid.  The  Plaintiff  delivered  interrogatories  asking  for  the  particulars  of 
the  dealings  on  behalf  of  the  Plaintiff  and  the  names  of  the  persons  with 
whom  the  Defendant  had  dealt  and  the  amounts  paid.  The  Defendant 
refused  to  answer  on  the  ground  that  the  Plaintiff  was  not  entitled  to  this 
information  until  after  decree: — 

Held,  by  Cotton  and  Bowen  L.JJ.  (duhitante  Fry,  L.J.),  that  though 
there  were  no  particulars  of  the  frauds  alleged,  the  Plaintiff  was  entitled  to 
discovery  in  order  to  enable  him  to  give  details  of  the  frauds  alleged : — 

Fer  Bowen,  L.J.,  Order  xix.,  rule  6,  is  a  rule  of  i)leading  only. 

Whyfe  V.  Ahrens  (1)  discussed. 

This  was  an  action  by  J.  A.  Leitch  against  N.  Abbott,  in 
which  Leitch  alleged  that  he  had  employed  Abbott  as  his  stock- 
broker in  the  purchase  and  sale  of  shares  and  securities ;  that 
Abbott  had  in  breach  of  the  terms  of  his  employment  acted  as 
principal  in  many  of  the  transactions  in  which  he  was  employed 
by  Leitch ;  and  had  charged  Leitch  with  moneys  not  paid  and  with 
sums  in  excess  of  the  market  prices;  and  Leitch  claimed  an 
account  and  payment  of  what  should  be  found  due,  and  damages. 

The  Defendant  indirectly  admitted  that  he  had  been  so 
employed,  but  denied  all  the  allegations  of  having  dealt  with 
himself  as  principal  and  all  other  improper  conduct;  and  said 
that  the  Plaintiff  had  accepted  full  accounts  of  all  the  dealings. 

The  Plaintiff  delivered  interrogatories : — 

2.  "  Set  forth  a  list  of  all  dealings,  contracts,  and  transactions 
in  stocks,  shares,  or  securities,  whether  in  the  shape  of  purchases, 
sale,  or  carryings  over  of  the  same,  which  were  actually  effected 
by  you  as  broker  for  or  on  behalf  of  the  Plaintiff,  with  dates, 
giving  the  exact  hour  of  the  day  in  each  case,  and  prices  at  which 
the  same  respectively  were  effected." 

(1)  26  Ch.  D.  717. 
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3.  Asked  for  the  names  of  the  dealers  and  the  amount  of  money  c.  A. 
paid  or  received  and  of  commission  in  each  case.  1886 

4.  Asked  whether  in  any  of  the  cases  the  Defendant  dealt  with  LEixcH 
himself  or  any  firm  in  connection  with  him,  and  what  profits  were  /^g^o^^ 
thereby  made.   

The  Defendant  said :  "  I  decline  to  answer  these  interrogatories 
on  the  ground  that  the  Plaintiff  is  not  entitled  to  the  information 
until  after  the  decree  (if  any)  made  in  this  action." 

The  Plaintiff  took  out  a  summons  for  further  and  better 
answers. 

Chitty,  J.,  refused  to  make  the  order,  and  the  Plaintiff  moved 
by  way  of  appeal  that  the  Defendant  might  be  ordered  to  make 
further  and  better  answers. 

Jelf,  Q.C.,  and  Wooclfall,  for  the  Plaintiff : — 

The  Defendant  was  an  agent,  and  knows  what  he  has  done  ;  the 
Plaintiff  does  not  know,  but  has  a  right  to  be  told.  The  Defen- 
dant denies  generally  that  he  has  bought  and  sold  from  and  to 
himself,  but  he  does  not  give  us  the  names  of  the  persons  with 
whom  he  dealt,  so  that  we  may  test  the  truth  of  his  statement : 
Kules  of  Supreme  Court,  1883,  Order  xxxi.,  rule  20. 

Solomon,  for  the  Defendant : — 

The  Plaintiff  alleges  fraud,  but  generally  only;  that  is  not 
enough,  and  he  must  give  instances  of  what  he  alleges  to  be 
fraud :  Order  xix.,  rule  6.  The  Defendant  has  denied  generally, 
and  that  is  all  he  can  do  or  ought  to  be  required  to  do :  Whijte  v. 
Alirens  (1). 

Jelf,  in  reply,  referred  to  Wigram  on  Discovery  (2). 

[Fry,  L.J. : — Ought  you  not  to  have  alleged  particular  in- 
stances of  fraud  ?] 

The  Plaintiff  has  a  right  to  know  with  whom  the  Defendant 
dealt.    The  Defendant  would  as  a  witness  be  obliged  to  answer. 

Cotton,  L.J. : — 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  Chitty.  We 
have  no  note  of  his  reasons,  but  he  decided  that  the  Plaintiff  was 
(1)  26  Ch.  D.  717.  (2)  2nd  Ed.  §  26. 
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C.  A.  not  entitled  to  any  further  answer  from  the  Defendant  to  the 
1886       interrogatories  numbered  2,  3,  and  4. 

Leitch  The  Plaintiff's  case  is  that  he  employed  the  Defendant  to  act 
Abbott.  agent  in  buying  or  selling  stocks  and  shares  from  or  to 

2otto^.j.    ^^^^^  persons,  but  that  the  Defendant  really  acted  for  himself  as 

  seller  or  buyer  at  the  time  when  he  purported  to  act  as  the 

Plaintiff's  agent.  The  Defendant  denies  the  Plaintiff's  allega- 
tions, and  says  that  he  always  acted  as  agent.  The  Defendant's 
answer  to  these  interrogatories  must  be  very  material  in  deter- 
mining at  the  trial  of  the  action  whether  the  Defendant  did  act 
as  principal  or  as  agent,  and  on  ordinary  priuciples  therefore  the 
Defendant  ought  to  give  the  discovery  required. 

On  what  ground,  then,  does  the  Defendant  decline  to  answer 
the  interrogatories  ?  He  says,  "  I  decline  to  answer  these  inter- 
rogatories on  the  ground  that  the  Plaintiff  is  not  entitled  to  the 
information  until  after  the  decree  (if  any)  made  in  this  action." 
But  here  the  information  asked  for  is  required  to  enable  the 
Plaintiff  at  the  trial  to  establish  his  right  to  relief.  That  ground  of 
objection,  therefore,  cannot  prevail.  It  would  be  idle  to  give  the 
discovery  after  the  trial  only.  Then  it  is  said  that  rule  20  of 
Order  xxxi.  gives  the  Judge  a  discretion.  If  that  rule  does 
apply  to  the  present  case  I  think  the  discretion  has  been  wrongly 
exercised.  ]^ow  rule  20  says: — [His  Lordship  read  the  rule.] 
If,  then,  this  discovery  is  required  for  the  purpose  of  ascertaining 
the  Plaintiff's  rights  at  the  trial,  it  does  not  come  within  the 
first  part  of  the  rule.  The  contention  of  the  Defendant  comes 
to  this,  that  the  Judge  is  to  decide  whether  he  did  or  did  not  act 
in  violation  of  his  duty  before  he  gives  the  discovery.  It  is  said 
that  Whyte  v.  Ahrens  (1)  is  an  authority  for  this  proposition. 
The  Defendant  cannot,  however,  well  rely  on  my  judgment  in 
that  case,  for,  if  the  Judge  had  a  discretion,  I  think  it  has  been 
wrongly  exercised  here.  But  no  doubt  Lord  Justice  jPry  did  in 
that  case  think  that  fraud  being  alleged  by  the  Plaintiff,  parti- 
culars of  the  fraud  ought  to  have  been  given  before  he  could  be 
entitled  to  discovery.  Is  that  the  effect  of  rule  6  of  Order  xix.  ? 
There  is  here  a  general  allegation  of  fraud,  and  the  Plaintiff 
wants  the  discovery  to  enable  him  to  prove  his  allegation.  It 
may  be  that  he  will  afterwards  have  to  amend  his  pleadings, 
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but  to  say  that  he  must  give  details  of  the  fraud  in  the  first 
instance  would  be  to  reduce  the  right  of  discovery  in  cases  of 
fraud  to  very  narrow  limits  indeed.  I  do  not,  however,  think 
that  that  case  applies,  for  there  is  here  a  statement  of  the  nature 
of  the  fraud  alleged.  The  Plaintiff  may  hereafter  have  to  con- 
descend to  particulars,  but,  in  my  opinion,  it  would  be  wrong  to 
say  that  he  is  not  entitled  to  have  this  discovery  now,  because  he 
has  not  given  full  details  of  the  fraud  which  he  alleges.  We 
may  possibly  have  to  decide  to  what  extent  the  Defendant  is 
obliged  to  go  into  all  these  matters,  but,  in  my  opinion,  it  would 
be  wrong  to  say  that  the  Court  has  a  discretion  to  deprive  the 
Plaintiff  of  discovery  altogether,  either  until  the  trial  of  the 
action,  or  until  he  has  given  details  of  the  fraud  which  he  alleges. 
He  wants  the  discovery  in  order  to  enable  him  to  give  those 
details,  and  to  establish  his  right  to  relief  at  the  trial.  I  think, 
therefore,  that  the  Defendant  must  give  a  further  answer  to  the 
interrogatories  2,  3,  and  4. 

BowEN,  L.J. : — 

I  will  assume  that  the  Plaintiff  is  met  with  an  allegation  of  a 
settled  account  which  throws  upon  him  the  obligation  of  proving 
fraud  on  the  part  of  the  Defendant,  but  it  does  not  deprive  him 
of  the  right  to  obtain  discovery  from  the  Defendant,  so  as  to 
enable  him  to  prove  the  fraud.  That  is  the  general  principle, 
and  it  is  well  expressed  in  a  passage  which  has  been  cited 
from  Wigram  on  Discovery  (1) :  "It  is  the  right,  as  a  general 
rule,  of  a  plaintiff  in  equity  to  exact  from  the  defendant  a 
discovery  upon  oath  as  to  all  matters  of  fact  which,  being  well 
pleaded  in  the  bill,  are  material  to  the  plaintiff's  case  about  to 
come  on  for  trial."  In  the  present  case  the  Plaintiff's  right  to 
discovery  arises,  not  out  of  fraud,  but  out  of  the  relation  of 
principal  and  agent.  It  is  true  that  the  discovery  is  wanted  for 
the  purpose  of  proving  the  fraud,  but  the  right  to  it  does  not 
depend  on  that.  Does,  then,  this  case  fall  within  the  exceptions 
mentioned  in  rule  20  of  Order  xxxi.  ?  What  is  the  object  of 
that  rule  ?  The  object,  as  it  seems  to  me,  is  perfectly  clear.  It 
often  happens  that  one  party  to  an  action  makes  an  allegation  of 

(1)  2nd  Ed.  §  26. 


C.  A. 

1886 
Leitch 

V. 

Abbott. 

Cotton,  L.J. 
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0.  A.      some  fact,  such  as  the  existence  of  a  partnership  or  an  agency, 
1886       which  is  disputed  by  the  other  party.    If  the  allegation  is  true, 
Leitch     the  right  to  discovery  would  follow ;  if  it  is  not  true,  there 
Abbott     "^ould  be  no  right  to  discovery.    The  framers  of  the  rules  saw 
^  — J    how  ridiculous  it  would  be  if  they  did  not  give  a  power  for  the 

  defendant  to  refuse  discovery  until  the  right  of  the  plaintiff  to 

have  it  had  been  established.  Therefore  rule  20  enables  the 
Judge  to  sever  the  trial  of  the  issue  of  facts  from  the  trial  of  the 
right  to  discovery.  But  in  the  present  case  it  seems  to  me  that 
rule  20  does  not  apply.  The  Judge  could  not  properly  say  that 
he  was  satisfied  that  the  right  to  discovery  depended  on  the 
determination  of  any  issue  or  question  in  dispute  in  the  cause. 
The  discovery  is  wanted  for  the  determination  of  the  issue  in  the 
action.  Nor  could  it  be  said  that  for  any  other  reason  it  was 
desirable  that  the  issue  in  dispute  should  be  determined  before 
deciding  upon  the  right  to  discovery.  Therefore  I  do  not  think 
that  rule  20  applies,  and  if  the  Judge  was  exercising  any  dis- 
cretion I  think  he  applied  the  rule  wrongly.  But  I  do  not 
believe  that  Mr.  Justice  Chitty  intended  to  decide  the  case  as  a 
matter  of  discretion  under  rule  20. 

Then  arises  the  question  on  which  Lord  Justice  Cotton  and 
Lord  Justice  Fnj  are  not  entirely  at  one,  and  I  am,  therefore, 
obliged  to  state  my  own  view.  I  do  not  think  it  necessary  to 
say  anything  in  order  to  shew  that  the  old  rule  of  pleading  is  a 
good  rule — that,  in  order  to  open  a  settled  account,  specific  errors 
in  the  account  must  be  stated.  In  the  case  of  ParMnson  v. 
Eanhury  (1),  Lord  Granivorth  added  to  what  Lord  Westhurij  said : 
"  I  think  without  wishing  to  hold  parties  strictly  or  technically 
to  the  rule,  the  substance  of  it  ought  always  regularly  and  rigidly 
to  be  insisted  upon."  Without  expressing  any  opinion  which  of 
the  two  learned  Lords  stated  the  rule  more  accurately,  I  think 
rule  6  of  Order  xix.  is  only  a  rule  of  pleading,  and  I  believe  that 
this  has  been  so  decided  by  the  Court  of  Appeal.  Though  the 
omission  of  one  party  to  comply  with  the  rule  gives  a  right  to  the 
opposite  party  to  complain,  yet  it  is  an  error  in  pleading  and 
nothing  more,  and  I  should  be  prepared  so  to  decide,  if  the  point 
had  not  already  been  decided.  Ought,  then,  the  generality  of  an 
(1)  Law  Eep.  2  H.  L.  1,  12. 
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allegation  of  fraud  to  be  a  bar  to  the  right  to  discovery  ?  It  seems  C.  A. 

to  me  that  the  very  fact  that  the  pleader  is  unable  to  plead  except  isse 

in  general  terms,  is  in  many  cases  the  very  reason  why  he  should  Lm^h 

have  discovery  from  the  other  party,  so  as  to  enable  him  to  plead  Abbott 

the  fraud  in  detail.    If  at  a  particular  stasre  of  an  action  you  are   

.  ^  .       .  Bovven,  L.J 

stopped  by  reason  of  your  ignorance  of  some  fact  which  is  known   

only  to  the  other  party,  that  is  the  very  reason  why  you  should 
have  discovery  of  that  fact  from  him,  and  what  difference  does  it 
make  whether  you  are  stopped  at  the  trial  or  before  ?  I  say  this 
in  order  to  shew  that  rule  6  of  Order  xix.  is  only  a  rule  of 
pleading,  and  we  ought  not,  I  think,  to  scan  the  pleadings  too 
narrowly  upon  a  question  of  the  right  to  discovery.  But  being 
of  opinion  that  in  the  present  case  the  relation  of  principal  and 
agent  is  the  real  ground  of  the  Plaintiff's  right  to  discovery,  I 
cannot  see  that  we  ought  to  deprive  the  Plaintiff  of  the  discovery 
which  he  wants  in  order  to  enable  him  to  frame  his  case. 


Fey,  LJ.  :  — 

I  will  only  say  that  the  inclination  of  my  opinion  is  in  fivoiir 
of  the  judgment  of  the  Court  below. 

Solicitors  for  Plaintiff:  Goldberg  &  Langdon. 
Solicitor  for  Defendant :  L,  Barnett. 


C  M. 
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SCOTNEY  V.  LOMEE. 


1886 


[1883    S.  1494.] 


Jan,  26,  28, 


Will —  Vesting — Postponement  of  Enjoyment  of  Frincipal — Interim  Qift  of 
Income — Appointment  to  Second  Set  of  Trustees — Acquiescence. 

Property  was  assigned  to  trustees  in  trust  for  >S^.  for  life,  and  after  lier 
death  to  such  of  her  issue  as  she  should  by  will  appoint.  >S'.  by  her  will 
appointed  two-fifths  of  the  property  to  two  trustees,  of  whom  N.  was  the 
survivor,  in  trust  to  pay  the  income  to  her  son  till  he  should  attain  the  age 
of  forty  years,  and  then  in  trust  for  her  son,  his  executors  and  adminis- 
trators ;  provided  that  in  case  her  son  should  assign  his  share  in  the  pro- 
perty, then  the  appointment  for  his  benefit  should  be  void,  and  the  two- 
fifths  should  be  held  in  trust  for  the  other  objects  of  the  power.  The  son 
died  under  the  age  of  forty  without  having  assigned  his  share,  leaving  a 
will  of  which  B.  was  executor.  After  the  death  of  S.,  L.  and  N.  were 
appointed  trustees  of  the  original  settlement.  N,  afterwards  (with  the 
consent  of  the  son's  executor)  obtained  possession  of  the  son's  share.  Sub- 
sequently N.  misappropriated  the  fund. 

The  persons  beneficially  interested  under  the  son's  will  recovered  judg- 
ment against  B,  for  wilful  default  in  allowing  the  property  to  remain  in 
iV's  hands ;  and  B.  being  dead,  his  executor  brought  an  action  against  L. 
to  make  him  liable  for  the  loss  of  the  fund  :— 

Held,  by  North,  J.,  and  the  Court  of  Appeal,  on  the  construction  of  the 
will  of  S.,  that  the  beneficial  interest  in  two-fifths  of  the  property  vested 
absolutely  in  her  son  and  passed  by  his  will. 

Held,  by  North,  J.,  that  S.  had  power  to  appoint  the  property  to  trustees 
for  her  son,  and  that  as  he  took  the  whole  beneficial  interest  the  trustees  of 
the  settlement  had  no  duties  to  perform  and  were  justified  in  handing  over 
the  property  to  N.  as  the  surviving  trustee  of  the  will,  and  that  L.  was  not 
liable  for  having  allowed  it  to  remain  in  iV.'s  hands. 

Held,  by  the  Court  of  Appeal,  that  inasmuch  as  the  son  of  >S'.  had  the 
absolute  interest  in  the  fund,  and  B.,  his  executor,  had  consented  to  its 
being  paid  to  N.,  neither  B.  nor  his  personal  representative  could  recover 
against  L.,  the  trustee  of  the  settlement,  on  the  ground  of  wilful  default. 

But  whether  in  a  suit  by  beneficiaries  under  the  son's  will  the  trustees 
of  the  settlement  would  be  held  to  have  been  justified  in  handing  over  the 
property  to  the  trustees  of  S.'s  will,  qucere. 

Busk  V.  Aldam  (1)  recognized. 

was  an  appeal  from  the  decision  of  Mr.  Justice  North  (2). 
The  principal  question  turned  on  the  construction  of  an  iaden- 


ture  of  settlement  of  the  27th  of  September,  1849,  made  by 


(1)  Law  Kep.  19  Eq.  16. 


(2)  29  Ch.  D.  535. 
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Wilson  Lomer  on  his  daughters.   The  provisions  of  the  settlement      C.  A. 
were  fully  set  out  in  the  previous  report.    The  effect  of  them  1886 
may  be  shortly  stated  as  follows: — The  settlor  assigned,  and  Scotney 
covenanted  to  assign,  certain  sums  of  money  and  securities  to  lomer. 

(7.  Simonds  and  A.  S.  Greene  upon  trust  to  hold  the  same  and  the   

produce  upon  trust  during  the  life  of  his  daughter  Louisa  Sowdon, 
the  wife  of  Harry  Sowdon,  to  pay  the  annual  income  to  her  for 
her  separate  use,  and  after  her  death  in  trust  for  all  or  such  one 
or  more  exclusively  of  the  other  or  others  of  the  issue  of  Louisa 
Sowdon,  in  such  shares,  &c.,  and  upon  such  conditions  and  with 
such  restrictions  and  in  such  manner  as  Louisa  Sowdon  should  by 
will  appoint ;  and  in  default  of  appointment,  in  trust  for  all  the 
children  of  Louisa  Sowdon,  if  sons,  at  twenty-one,  and  if  daughters 
at  twenty -one  or  marriage ;  with  the  usual  hotchpot  clause.  And 
it  was  thereby  declared  that  it  should  be  lawful  for  Wilson 
Lomer  (the  settlor)  and  Louisa  Sowdon,  or  the  survivor  of  them, 
to  appoint  new  trustees  of  the  settlement.  The  settlement  also 
contained  a  power  to  Wilson  Lomer  to  revoke  the  settlement, 
which  however  he  did  not  execute. 

Louisa  Sowdon  died  in  1858,  having  by  her  will  appointed  that 
the  funds  subject  to  the  trusts  of  the  settlement  should  after  her 
death  be  held  by  her  husband  Harry  Sowdon  and  William  Henry 
Newman  as  to  three-fifths  thereof  upon  certain  trusts  for  the  benefit 
of  her  daughter  Catherine  Sowdon,  afterwards  Catherine  WJiite ;  and 
as  to  two-fifths  thereof  in  the  following  terms :  "  Upon  trust  to  pay 
the  interest,  dividends,  and  annual  income  thereof  by  quarterly 
payments,  or  in  such  other  manner  as  my  said  trustees  or  trustee 
shall  think  proper,  unto  my  son  William  Henry  Sowdon  until  he 
shall  attain  the  age  of  forty  years,  and  when  and  as  soon  as  he 
shall  attain  that  age  then  I  direct  that  the  said  trust  moneys, 
stocks,  funds,  and  securities  shall  be  held  by  my  said  trustees, 
or  the  trustees  or  trustee  for  the  time  being  of  my  will,  in  trust 
for  my  said  son  W,  H.  Sowdon,  his  executoms  and  administrators." 
Then  followed  a  proviso  that  it  should  not  be  lawful  for  her  said 
son  to  sell,  assign,  or  incumber  (except  by  will)  his  said  share  or 
any  part  thereof :  "  Provided  also,  that  in  case  my  said  son  shall 
at  any  time  sell  or  assign  or  part  with  his  said  share  of  and  in  the 
trust  moneys,  funds,  and  securities,  then  I  direct  and  appoint  that 


382 


CHANCERY  DIVISION. 


[VOL.  XXXI. 


0.  A.      the  appointment  hereinbefore  made  to  him  of  the  said  two-fifth 
1886       parts  of  the  said  trust  moneys,  stocks,  funds  and  securities,  and 
ScoTNEY    the  interest,  dividends,  and  income  thereof,  shall  immediately 
LoMER     thereupon  be  void  and  of  no  effect ;  and  then  and  in  that  case  I 
- —      do  hereby  direct  and  appoint  that  the  same  share  of  the  said  trust 
moneys,  stocks,  funds,  and  securities,  and  the  interest,  dividends, 
and  income  thereof,  shall  be  held  by  my  said  trustees  or  trustee 
upon  the  trusts  and  for  the  intents  and  purposes  hereinbefore 
declared  for  the  benefit  of  my  said  daughter  Catherine  Sowdon  and 
her  assigns  with  reference  to  the  other  three-fifths  of  the  said 
stocks,  funds,  and  securities  thereinbefore  appointed  to  her  as  afore- 
said."   Harry  Sowdon  and  W.  H.  Newman  proved  the  will,  and 
soon  afterwards  Harry  Sowdon  died  leaving  W.  H.  Newman  the 
sole  trustee  of  the  will. 

In  1866  Wilson  Lomer,  in  exercise  of  the  power  reserved  in  the 
settlement,  appointed  Edward  Lomer  and  the  said  W.  H.  Newman 
trustees  of  the  settlement  in  the  place  of  Simonds  and  Greene, 
and  all  the  funds  and  property  subject  to  the  trusts  of  the  settle- 
ment were  transferred  to  Edward  Lomer  and  W,  H.  Newman, 

In  1869  William  Henry  Sowdon,  who  was  alive  at  the  date  of 
the  original  settlement,  died  under  the  age  of  forty  years,  having 
by  his  will  devised  and  bequeathed  all  his  estate  and  effects  to 
William  Best  and  E.  S.  Halladay,  whom  he  appointed  his  execu- 
tors upon  certain  trusts.  Halladay  was  a  clerk  of  Newmans,  and 
died  in  1881. 

The  three-fifths  appointed  for  the  benefit  of  Catherine  White 
were  transferred  to  the  trustees  of  her  marriage  settlement ;  and, 
after  the  death  of  TF.  H  Sowdon,  Best,  who  was  his  acting  executor, 
and  Lomer,  permitted  Newman  to  get  possession  of  the  funds 
representing  the  two-fifths  appointed  in  trust  for  W,  H  Sowdon. 
Neicman  misappropriated  those  funds  and  his  estate  was  entirely 
insolvent. 

The  circumstances  under  which  these  funds  were  transferred 
to  Newman  or  under  his  control  did  not  appear  clearly  in  the 
evidence,  but  the  Defendant  Lomer  in  his  answer  to  interrogatories 
stated  as  follows :  As  to  a  part  of  the  funds,  he  said,  "  such  trans- 
fer was  not  made  to  the  Defendant  Newman,  but  was  made  by 
his  direction  as  the  surviving  trustee  of  the  will  of  Louisa  Soivdon, 
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and  because  lie  was  the  proper  person  to  have  the  control  of  it,      C.  A. 
and  there  was,  considering  that  he  was  duly  accounting  to  the  1886 
executors  and  trustees  of  the  will  of  W.  H.  Soivdon,  no  reason  why  Scotney 
I  should  retain  any  longer  any  control  over  it."    And  as  regards  lomer 

the  rest  of  the  fund,  which  in  fact  came  into  the  names  of  Lomer   

and  Newman,  he  said :  "  I  allowed  the  Defendant  Newman  to 
obtain  possession  or  control  of  the  said  money  or  investments  as 
the  surviving  trustee  of  the  will  of  Louisa  Sowdon,  and  because 
he  was  the  proper  person  to  have  such  possession  and  control,  and 
was  in  constant  communication  with  Messrs.  Best  and  Halladay, 
the  executors  and  trustees  of  the  will  of  William  Henry  Sowdon, 
to  whom  the  Defendant  Newman  himself  was  bound  to  account, 
and  with  whom  I  had  every  reason  to  believe  he  could  duly 
account  or  had  accounted." 

In  the  year  1872,  Best  took  in  his  residuary  account,  which  was 
made  out  as  an  account  between  "  W,  H.  Neivman,  the  surviving 
trustee  of  the  will  of  Mrs.  Louisa  Sowdon,  in  account  with  Messrs. 
Best  and  Halladai/,  executors  of  the  will  of  Mr.  W,  H,  Soivdon" 

The  persons  beneficially  interested  under  the  will  of  W.  H, 
Soivdon  brought  an  action  against  Best  for  negligence  and  wilful 
default  in  allowing  the  funds  to  remain  in  Neivmans  hands,  and 
obtained  judgment  accordingly.  On  the  accounts  being  taken 
the  estate  of  Best,  who  had  died  during  the  proceedings,  was  found 
liable  for  upwards  of  £5000. 

An  action  having  been  brought  to  administer  Best's  estate, 
Scotney,  who  was  Besfs  executor,  by  leave  of  the  Court,  brought 
the  present  action  against  E.  Lomer  and  W.  H.  Neivinan  praying 
a  declaration  that  they  were  jointly  and  severally  liable  to  make 
good  and  restore  the  trust  funds  which  had  been  made  away 
with. 

Mr.  Justice  North  held  that  on  the  construction  of  the  will  the 
beneficial  interest  in  two  fifth  shares  vested  in  W.  H.  Sowdon 
absolutely,  and  passed  by  his  will ;  that  Louisa  Sowdon  had 
power  to  appoint  the  property  to  trustees  for  her  son,  and  that  as 
the  whole  beneficial  interest  vested  in  him,  the  trustees  of  the 
settlement  were  justified  in  handing  over  the  property  to  Newman 
as  the  surviving  trustee  of  the  will ;  and  therefore  Lomer  was  not 
liable  for  permitting  it  to  remain  in  his  hands.    His  Lordship 
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therefore  gave  judgment  against  Newman,  but  dismissed  th0 
action  against  Lomer  with  costs. 

The  Plaintiff  appealed  from  this  judgment  so  far  as  the  action 
was  dismissed  against  Lomer, 

W,  W.  Kardahe,  Q.C.,  and  DicJcinson,  for  the  Appellant  :— 

The  Kespondents  object  to  our  claim  on  the  ground  that^es^ 
acquiesced  in  the  payment  of  the  funds  to  Neiv^nan,  and  therefore 
has  no  equity  against  Lomer.  But  in  the  first  place  there  is 
no  acquiescence  proved;  and  in  the  second  place  the  Plaintiff 
does  not  Only  represent  Best,  but  the  estate  of  Sowdon, 

Newman  had  no  authority  to  receive  the  funds.  Mrs.  Sowdoru 
had  no  power  to  appoint  new  trustees  of  the  fund,  she  had  only 
power  to  designate  the  persons  to  take  the  beneficial  interest  and 
in  what  shares  and  manner  they  were  to  take  it :  Busk  v.  AU 
dam  (1) ;  Ferrier  v.  Jay  (2) ;  Cowx  v.  Foster  (3) ;  Kenworthy  v. 
Bate  (4)  ;  Von  BrocMorff  v.  Malcolm  (5) ;  Trollops  v.  Linton  (6)  ; 
Fowler  v.  Cohn  (7) ;  Fearnes  Posthumous  Works,  "  Cases  and 
Opinions  "  (8).  It  might  have  been  different  if  the  appointment 
to  TF.  H,  Sowdon  had  been  absolute  and  indefeasible.  But  it 
was  not  so :  Batsford  v.  Kehhell  (9).  If  he  had  attempted  to 
alienate  his  interest  the  gift  over  would  have  taken  effect.  There- 
fore until  he  attained  the  age  of  forty,  there  were  duties  for  the 
trustees  of  the  settlement  to  perform.  And  as  he  never  attained 
that  age  the  capital  never  vested  in  him  under  the  appointment, 
but  devolved  on  him  under  the  settlement  as  in  default  of 
appointment;  his  sister  being  precluded  by  the  hotchpot  clause 
from  taking  any  of  it.  That  being  so,  the  trustees  of  the  will 
had  nothing  to  do  with  it. 

Barber,  Q.C,  and  Maidlow,  for  Lomer : — 

This  is  not  an  action  by  the  beneficiaries  to  compel  the  trustees 
to  replace  the  fund ;  that  right  has  been  established  in  another 
suit  ;  the  Plaintiff  represents  Best,  whose  negligence  was  the 


(1)  Law  Eep.  19  Eq.  16. 

(2)  Ibid.  10  Eq.  550. 

(3)  1  J.  &  H.  30. 

(4)  6  Ves.  793. 


(5)  30  Ch.  D.  172. 

(6)  1  S.  &  S.  477. 

(7)  21  Beav.  360. 

(8)  Page  320. 


(9)  3  Ves.  363. 
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cause  of  the  loss.    It  is  an  attempt  by  one  trnstee  to  obtain      C.  A. 
indemnity  from  his  co-trustee  on  the  ground  that  the  co-trustee  1886 
was  the  person  who  committed  the  breach  of  trust.    He  cannot  ScoT^Et 
do  this ;  Best  was  guilty  of  gross  negligence,  though  not  of  fraud,  lomee. 

and  he  acquiesced  in  the  payment  of  the  funds  to  Newman,  He   

has  no  equity  to  claim  indemnity  from  him. 

Mrs.  Sowdon  had  power  to  appoint  to  trustees  for  the  benefit  of 
her  son.  The  power  is  framed  in  as  wide  a  form  as  possible.  She 
had  power  to  appoint  "  in  such  manner  "  for  the  benefit  of  her 
children  as  she  pleased.  But  in  fact  the  appointment  to  W.  H. 
Sowdon  amounted  to  an  absolute  gift.  The  gift  of  the  capital 
vested  immediately,  but  the  enjoyment  of  it  was  postponed  till 
he  attained  the  age  of  forty.  And  in  the  meantime  all  the 
income  was  given  to  him.  It  was,  no  doubt,  defeasible  if  he 
attempted  to  alienate  it  before  he  came  to  that  age,  but  that 
event  did  not  happen,  and  the  power  in  the  settlement  was  com- 
pletely exhausted  by  the  appointment.  Therefore  there  was  no 
duty  remaining  for  the  trustees  of  the  settlement  to  perform  but 
to  hand  the  funds  over  to  the  trustees  of  Mrs.  Soivdon's  will : 
In  re  Bunn  (1) ;  In  re  Hart's  Trusts  (2).  It  is  the  ordinary  course 
where  a  father  appoints  the  share  of  a  daughter  on  her  marriage 
^to  hand  over  the  fund  to  the  trustees  of  her  settlement. 

TF.  W.  Karslahe,  in  reply. 

Cotton,  L.J.  (after  shortly  stating  the  effect  of  the  settlement 
:and  will  and  the  subsequent  facts,  continued)  : — 

It  is  material  in  the  view  that  we  take  of  this  case  to  consider 
in  what  position  the  Plaintiff  stands.  Is  he  to  be  considered  as 
representing  the  parties  interested  under  Mr.  Sowdon' s  will,  and 
therefore  as  the  beneficiary  in  respect  of  this  fund,  or  is  he  suing 
here  as  representing  Besfs  estate,  against  whom  the  judgment  was 
obtained  ?  In  my  opinion  he  must  be  considered  as  representing 
Best,  and  that  the  action  here  is  not  to  recover  a  fund  for  the 
benefit,  of  the  beneficiaries  claiming  under  William  Renry  Sowdon, 
but  to  increase  the  estate  of  Best,  the  action  being  brought  by 
Jiis  personal  representative,  and  by  leave  of  the  Court  in  a  suit 

(1)  16  Ch.  D.  47.  (2)  3  De  G.  &  J.  105. 

2  F  2  1 
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to  administer  his  estate.  Mr.  Justice  North  decided  this  case  on 
this  ground,  that  the  trustees  appointed  by  Mrs.  Sowdon  were 
entitled  as  a  matter  of  law  to  receive  the  fund  from  the  trustees 
of  the  original  settlement,  and  under  the  power  given  by  Mrs. 
Sowdon^s  will  to  give  a  good  receipt  for  it.  I  do  not  think  it 
necessary  under  the  circumstances  of  this  case  to  decide  that 
question.  Certainly  I  express  no  opinion  in  any  way  at  variance 
with  what  is  possibly  the  only  decision  on  that  point,  namely. 
Bush  V.  Aldam  (1),  which  was  before  Vice-Chancellor  Malins.  But 
what  was  the  right  and  interest  of  Soivdon  under  the  appoint- 
ment ?  In  my  opinion  he  took  a  vested  interest  in  the  event 
which  happened  and  the  absolute  right  to  the  property.  It  was 
contended  that  it  was  a  mere  contingent  interest  in  him  if  he 
attained  the  age  of  forty,  and  as  he  never  attained  that  age  he 
took  in  default  of  appointment  under  the  trusts  of  the  original 
settlement.  But  in  my  opinion  to  come  to  such  a  conclusion 
would  be  at  variance  with  the  principle  laid  down  by  the  Lords 
Justices,  and  especially  Lord  Justice  Turner,  in  In  re  Hart's 
Trusts  (2).  The  whole  of  the  two-fifths  which  were  appointed  to 
William  Henry  Sowdon  were  to  be  applied  in  the  discretion  of 
his  trustees  for  his  maintenance  till  he  attained  the  age  of  forty, 
and  then  the  fund  was  to  be  held  in  trust  for  him.  It  is  true 
that  if  he  attempted  to  dispose  of  it  there  was  a  gift  over,  but 
I  think  we  ought  to  consider  that  'as  applying  to  the  period 
before  he  attained  forty,  and  he  never  attempted  anything  of  that 
kind.  What  Lord  Justice  Turner  says  in  In  re  Harfs  Trusts 
is  this  (3),  "  There  is  here,  therefore,  not  merely  a  trust  to  pay  the 
legacy  when  the  legatee  attains  twenty-five,  but  a  direction  that 
the  legacy  is  to  carry  interest,  which  is  to  be  applied  for  the- 
maintenance  of  the  legatee.  The  gift  is  not  of  maintenance 
merely,  but  of  the  whole  interest.  The  legatee  therefore  was  in 
this  position,  she  was  to  be  paid  the  legacy  when  she  attained 
twenty-five,  and  to  take  the  interest  in  the  meantime.  Both  the 
principal  and  the  interest  are  appropriated  to  her."  That  exactly 
applies  here,  subject  of  course  to  that  proviso  that  if  the  legatee 
attempts  to  alienate  then  it  is  given  over,  but  as  he  did  not  do  so 
there  was  an  appropriation  for  his  benefit  from  the  time  of  Mrs. 

(1)  Law  Eep.  19  Eq.  16.  (2)  3  De  G.  &  J.  195. 

(3)  3  De  G.  &  J.  201. 
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Soivdon's  death  of  the  principal,  and  also  of  the  interest.  There- 
fore in  my  opinion  there  was  here  an  absolute  appointment  in 
the  events  which  happened  to  the  son. 

Then  the  question  was  very  much  argued  whether  the  donee 
of  such  a  power  as  Mrs.  Sowdon  had  could  appoint  trustees  to 
receive  the  trust  fund  from  and  give  a  discharge  for  it  to  the 
trustees  of  the  settlement  under  which  the  special  power  was 
given.  I  do  not  think  it  is  necessary  to  decide  that  point,  because, 
assuming  that  there  was  no  such  right,  yet  there  is  an  absolute 
appointment,  and  if,  with  the  consent  and  concurrence  of  the 
person  in  whose  favour  the  absolute  appointment  is  made,  or  of 
his  representatives,  the  transfer  is  made  to  the  trustee  named 
by  the  donee  of  the  power  of  appointment,  that  transfer  cannot 
be  afterwards  disputed.  What  we  find  in  the  present  case  is 
this,  that  after  the  death  of  W.  H.  Sowdon  in  1874  there  was  a 
transfer  executed  which  enabled  Newman  to  obtain  possession  of 
the  property,  and  the  only  evidence  on  the  subject  is  contained 
in  the  answer  to  interrogatories  of  the  Defendant  Lomer.  [His 
Lordship  read  the  passages  from  Lomer  s  answer  set  forth  above, 
and  proceeded: — ]  That  would  not  of  itself  be  sufficient,  but 
what  we  find  is  this,  that  in  the  year  1872  Best  took  in  his 
residuary  account,  and  in  that  there  is  an  admission  of  a  balance 
shewn  by  the  principal  account  thereto  annexed.  Then  when  we 
look  at  that  account  we  find  it  is  an  account  between  W.  H.  New- 
man, surviving  trustee  of  the  will  of  the  late  Mrs.  Louisa  Sowdon, 
in  account  with  Messrs.  Best  and  HalUday,  executors  of  the  will  of 
the  late  Mr.  W.  H.  Sotvdon ;  so  there  he  is  by  this  account,  which 
is  sent  in  by  him,  and  undoubtedly  recognised  by  him,  treating 
Newman  as  the  person  to  whom  the  moneys  are  to  be  paid  by  the 
trustees  of  the  settlement,  and  that,  I  think,  appears  very  clearly 
when  we  look  down  the  account,  for  there  we  find  the  sums  in 
question  in  this  action  mentioned  as  being  sums  to  be  received 
from  the  trustees  of  the  settlement,  but  not  to  be  received  by  the 
executors  of  Sowdon,  Therefore  assuming,  as  I  do  for  the  pur- 
poses of  my  judgment,  that  the  mere  appointment  of  trustees, 
with  power  to  give  receipts,  would  not  justify  the  payment  to 
them  of  funds  subject  to  and  in  the  power  of  the  trustees  of 
the  original  settlement,  yet  the  payment  to  a  person  appointed 


C.  A. 

1886 

SCOTNEY 
V. 

Lomer. 

Cotton,  L.J, 


388 


GHANCEEY  DIVISION.  [VOL.  XXXI. 


O.A. 

1886 

SCOTNEY 
LOMER. 
Cotton,  L.J. 


trustee  by  the  donee  of  the  power,  if  the  payment  be  made  with  the 
consent  of  the  party  entitled  beneficially  under  the  appointment, 
would  undoubtedly  be  a  good  transfer.  As  Mr.  Barber  said  in  his 
argument,  it  happens  every  day  on  the  marriage  of  a  child  that 
where  there  has  been  a  settlement  on  the  marriage  of  the  father 
and  mother,  there  is  a  settlement  of  the  share  of  the  child,  and 
with  the  concurrence  of  that  child,  and  if  she  is  a  lady  under 
age  until  lately  with  the  concurrence  of  her  husband,  her  share 
is  handed  over  to  new  trustees.  Undoubtedly,  if  this  could 
be  considered  as  an  action  brought  by  the  beneficiaries  under 
Sowdon's  will,  there  would  be  difficulty  in  giving  effect  to  that 
recognition  by  Best  and  HalUday  of  the  new  trustee,  unless  that 
trustee,  by  the  mere  fact  of  his  appointment,  was  entitled  to 
receive  the  fund  from  the  trustees  of  the  original  settlement. 
But,  as  I  have  before  said,  this  must  be  looked  upon  as  the  action 
of  Besfs  representative,  and  when  he  has,  as  is  shewn  by  that 
account,  dealt  with  Newman  as  if  he  were  the  person  to  account 
to  him,  it  would  be  wrong  to  allow  Bestj  through  his  representa- 
tive, to  call  on  one  of  the  trustees  of  the  settlement  to  make 
good  the  moneys  which  got  to  Newman's  hands  when  he.  Best,; 
had  recognised  Neivman  as  the  party  entitled  to  receive  and  the 
person  accountable  to  him  for  these  moneys. 

In  my  opinion  therefore,  although  I  do  not  take  quite  the 
same  view  as  Mr.  Justice  North,  this  appeal  must  fail.  'h^--^i 


BowEN,  L  J.:—  ; 

A  great  portion  of  the  argument  in  this  case  was  devoted  to 
the  discussion  of  a  matter  on  which  it  is  unnecessary,  in  my 
opinion,  to  pronounce  a  judgment. 

I  think  this  case  must  be  decided  on  the  point  last  made  for 
the  Eespondents,  that  there  has  been  in  this  case  such  a  consent 
and  acquiescence  on  the  part  of  Best  to  the  transfer  of  this  fund 
to  Neivman  that  it  is  impossible  now  for  the  Plaintiff  Scotney^ 
who  represents  Best,  to  be  heard  to  complain  of  the  transfer.  The 
only  point  of  law  really  which  arises  is  the  point  which  is  con- 
cerned with  the  nature  of  the  interest  attained  by  Soivdon  under 
Mrs.  Sowd&n/s  will,  because  it  is  necessary  to  see  what  was  the 
nature  of  W,  H.  Sowdon's  interest  in  this  fund.  It  appears  to  me 
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that  as  soon  as  we  have  decided  that  all  that  remains  is  the  mere 
question  of  fact. 

What  was  the  interest  taken  by  W,  H.  Sowdon  in  Mrs.  Sowdon's 
will  ?  Was  it  a  gift  to  him  at  the  age  of  forty  contingent  on  his 
surviving  that  age,  or  was  it  a  present  gift  ?  That  seems  to  me 
to  be  a  pure  question  of  construction.  We  have  the  advantage  of 
the  construction  which  in  In  re  Harfs  Trusts  (1)  the  Court  put  on 
a  similar  clause ;  and  applying  similar  reasoning,  which  reasoning 
commends  itself  to  our  sense  of  what  is  right,  and  in  fact  is  an 
authority  to  guide  us,  I  cannot  help  thinking  there  can  be  very 
little  doubt  that  the  interest  taken  by  Sowdon  under  Mrs.  Sowdon' s 
will  was  a  vested  interest,  and  that  in  the  events  which  have 
happened  there  was  an  absolute  appointment  by  her  to  her  son. 

Then  upon  the  other  question.  I  will  not  go  through  what 
Lord  Justice  Cotton  has  said,  because  there  can  be  no  object  in 
my  saying  imperfectly  what  he  has  put  so  perfectly  in  his  judg- 
ment. The  transfer  was  with  the  authority  of  Besty  and  assuming 
that  we  arrive  at  the  conclusion,  which  we  do  arrive  at,  that  this 
is  not  an  action  by  beneficiaries  under  Sowdon's  will,  it  would  be 
unjust  to  allow  Scotney  in  this  action  to  complain  of  what  was 
done  with  Best's  authority  and  sanction. 

I  therefore  think  that,  though  upon  different  grounds,  the 
judgment  of  Mr.  Justice  North  must  be  affirmed.  The  point 
which  has  been  made,  and  on  which  our  judgment  turns,  is  a 
point  which  was  raised  in  the  Court  below.  It  appears  from  the 
report  in  the  Court  below  (2)  that  Mr.  Justice  North  did  not  give 
effect  to  it,  but  he  seems  not  to  have  been  perfectly  instructed 
upon  the  materials  before  him  as  to  the  real  character  of  this 
action.  He  seems  to  have  thought  it  was  an  action  maintained 
in  the  interest  of  the  beneficiaries  under  Sowdon's  will.  If  he 
had  not  taken  that  view,  but  had  taken  the  view  which  we  take, 
he  must  have  also  come  to  an  adverse  decision  to  the  Plaintiff. 
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Fry,  L.J.:— 

Upon  the  question  of  the  construction  of  Mts.  Sowdon' s  will, 
and  upon  the  other  question  as  to  the  Plaintiff's  incapacity  to 
maintain  this  action  after  what  took  place  in  the  lifetime  of  Best, 
(1)  3  De  G.  &  J.  195.  (2)  29  Ch.  D.  535. 
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C.  A'.      I  have  nothing  to  add  to  what  has  been  said  by  my  learned 
1886      Brethren,  except  to  express  my  entire  concurrence  with  their 
ScoTNEY    views.    As  to  the  other  questions  which  were  discussed  in  the 
judgment  of  Mr.  J ustice  North,  I  neither  express  assent  or  dissent. 
I  agree,  therefore,  that  this  appeal  must  be.  dismissed  with  costs. 

Solicitors  :  Stocken  &  Jupp  ;  Lambert,  Fetch,  &  ShaJcespear. 

M.  W.  . 
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C.A.  BAHIN  ^.  HUGHES. 

If^  ,       -  [1882    B.  6701.] 

Jaw.  29,  30. 

  Trustee — Breach  of  Trust — Improper  Investments — Liability  of  Husband  for  his 

Wife's  Breach  of  Trust — Pdght  to  Indemnity  hy  co-Trustee. 

A  husband's  liability  for  his  wife's  breaches  of  trust  extends  to  breaches 
of  trust  arising  from  negligence,  and  is  not  confined  to  losses  caused  by  her 
active  misconduct.  ' 

Where  there  are  two  trustees  and  the  management  of  the  trust  is  left  in 
the  hands  of  one,  and  the  acting  trustee  commits  a  breach  of  trust,  the 
passive  trustee  is  not  entitled  to  an  indemnity  from  the  acting  trustee, 
unless  there  are  some  special  circumstances,  as  where  the  acting  trustee  is' 
the  solicitor  for  the  trust,  or  has  derived  a  personal  benefit  from  the  breach 
of  trust. 

Lockhart  v.  Beilly  (1)  and  Thompson  v.  Finch  (2)  distinguished. 

Robert  hughes,  hj  his  win,  made  in  1867,  bequeathed  the 
sum  of  £2000  to  Eliza  Margaret  Hughes,  Sarah  Jane  Hughes,  after- 
wards the  wife  of  James  Burden,  and  Frances  Mary  Hughes,  after- 
wards the  wife  of  Edward  Edtuards,  upon  trust  to  invest  in  certain 
securities  thereinafter  mentioned,  including  Mersey  Bochs  and 
Harlour. Board  bonds,  and  on  real  securities  in  England  smd.  Wales, 
and  to  pay  the  income  to  the  Mrs.  Bahin  foi  life  for  her  separate 
use,  and  after  her  death  for  her  children.  The  testator  died  in 
1868.  The  sum  of  £2000  was  at  first  invested  in  Mersey  Docks 
and  Harhour  bonds,  but  in  September,  1880,  the  Mersey  Bochs 
Company  gsive  notice  to  the  trustees  that  they  intended  to  reduce 
the  interest,  and  that  they  might  either  receive  the  money  or 
take  a  new  bond  at  a  reduced  rate. 

.    (1)  25  L.  J.  (Ch.)  697.  (2)  8.D.  M.  &  G.  560. 
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.  .  Miss  Eliza  M.  Hughes,  who  managed  the  business  as  the  acting  C.  A. 
trustee,  wrote  to  Mrs.  Edwards  advising  her  co-trustees  to  accept  ISSQ 
payment  of  the  money  and  to  reinvest  it  on  mortgage.  Bahin 

Mrs.  Edwards  at  first  refused  to  accept  repayment  of  the  money,  Hughes 
but  eventually,  after  some  correspondence,  she  and  her  husband  — • 
and  also  Mr.  and  Mrs.  Burden  signed  a  receipt  for  the  money  and 
gave  an  authority  to  Miss  Hughes  and  Mr.  Burden  to  receive  the 
money  from  the  Mersey  Bocks  Compang.    The  sum  of  £2000  was 
accordingly  paid  to  Miss  Hughes  and  Mr.  Burden. 

Mr.  Edwards  afterwards  denied  that  he  had  signed  the  letter 
authorizing  the  payment  of  the  money  by  the  company  to  Burden 
and  Miss  Hughes ;  but  the  Court  held  on  the  evidence  that  he 
had  signed  it. 

On  the  14th  of  September,  1880,  Miss  Hughes  wrote  to  Mrs.  Ed- 
wards as  follows : — "  Mrs.  Bahin  would  wish  her  money  to  be 
invested  on  mortgage,  and  when  a  suitable  one  has  been  found 
particulars  will  be  sent  to  the  trustees." 

On  the  2nd  of  November,  1880,  Miss  Hughes  wrote  to  Mrs. 
Edwards  as  follows  : — 

"A  mortgage  investment  for  the  £2000  belonging  to  Kate 
(Mrs.  Bahin)  and  her  children  has  been  lent  on  eight  houses  at 
Wood  Green,  Middlesex,  at  5  per  cent,  interest.  I  am  writing  to 
Kate  to-day  on  the  subject." 

The  letter  to  Mrs.  Bahin  of  the  same  date  was  as  follows : — 

"  Miss  Hughes  writes  to  inform  Mrs.  Bahin  that  a  mortgage 
investment  for  the  £2000  has  been  found  on  eight  leasehold 
houses  situate  at  Wood  Green,  Middlesex,  at  5  per  cent,  interest. 
The  houses  are  let  at  a  rental  of  £36  per  annum.  Should  the 
borrower  fail  to  pay  the  interest  the  trustees  have  secured  to 
themselves  power  to  sell  the  property,  but  twenty-one  days  are 
always  allowed  after  the  money  is  due." 

The  money  was  accordingly  shortly  afterwards  re-invested  by 
Miss  Hughes  and  Mr:  Burden  on  the  proposed  mortgage  of  lease- 
hold houses. 

On  the  18th  of  May,  1881,  Mr.  Edivards  wrote  to  Miss  Hughes 
as  follows : — 

"How  came  you  to  invest  the  money  when  no  authority  was 
given  by  us  ?    I  would  therefore  advise  you  in  future  not  to  do 
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1886       Is  the  building  insured  ?    Let  me  know,  as  my  chief  object  is  to 
know  the  position  in  which  we  are  in,  as  I  wish  all  the  business 
SuGHEs  transacted  in  a  just  and  proper  manner." 

'   The  investment  had  been  found  by  Mr.  Burden,  and  being  lease- 

hold was  not  sanctioned  by  the  terms  of  the  will.  The  security 
having  proved  insufficient,  Mrs.  Baliin  and  her  children  brought 
an  action  against  Miss  Hughes,  Mr.  Edwards — his  wife  being  dead — 
and  Mr.  and  Mrs.  Burden,  charging  them  with  a  breach  of  trust 
and  claiming  that  they  should  make  good  the  trust  fund. 
Mr.  and  Mrs.  j^ttrtZe/i  did  not  appear. 

Mr.  Edwards  served  a  notice  on  Miss  Hughes  under  the  third 
party  procedure  as  follows : — "  The  Defendant  claims  to  be  m- 
demnified  by  you  against  the  claim  for  the  said  trust  legacy, 
interest,  and  costs,  on  the  ground  that  you  were  the  acting  trustee 
of  the  will  of  the  testator  Bohert  Hughes,  and  had  assumed  to  act 
as  the  sole  trustee  thereunder,  and  that  the  mortgage  of  leasehold 
hereditaments  was  taken  at  your  instigation  and  under  your 
advice,  and  also  that  you  represented  to  Frances  Mary  Edwards, 
the  wife  of  the  Defendant  E,  Edwards,  that  the  mortgage  was  a 
proper  and  sufficient  mortgage  for  the  said  trust  legacy  of  £2000;, 
and  that  the  said  £2000  was  advanced  on  the  faith  of  that  repre- 
sentation." 

Mr.  Justice  Kay  held  J".  Burden  and  his  wife.  Miss  Hughes,  and 
E.  Edwards  were  jointly  and  severally  liable  to  replace  the  £2000,. 
and  declared  that  the  Defendant  E.  Edwards  had  no  claim  to  be 
indemnified  by  Miss  Hughes. 

From  this  judgment  the  Defendant  E,  Edwards  appealed. 

Vernon  B.  Smith,  for  the  Appellant : — 

A  husband  is  generally  liable  for  his  wife's  devastavits  and 
breaches  of  trust,  but  that  only  applies  to  those  in  which  she  has 
actively  participated,  not  to  losses  for  which  she  is  only  construc- 
tively liable  through  the  misconduct  or  negligence  of  a  co-trustee 
or  co-executor.  They  signed  the  receipt  only  for  conformity: 
Leigh  v.  Barry  (1)  ;  In  re  Fryer  (2).  But  if  the  Appellant  is 
liable  to  the  cestuis  que  trust  he  is  entitled  to  an  indemnity  from 
(1)  3  Atk.  583.  (2)  3  K.  &  J.  317. 
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Miss  HugheSy  the  acting  trustee.  The  evidence  shews  that  the 
mortgage  investment  was  made  entirely  by  Miss  Hughes  with  the 
assistance  of  Burden,  neither  Edwards  nor  his  wife  knowing  any- 
thing of  it.  They  were  told  by  Miss  Hughes  in  her  letter  of  the 
14th  of  September,  1880,  that  when  a  proper  mortgage  was  found 
they  would  be  informed  of  it,  and  they  relied  on  that  assurance. 
An  innocent  trustee,  although  equally  responsible  to  the  cestuis 
que  trust  with  a  guilty  trustee,  is  not  in  ;pari  delicto  as  between 
himself  and  the  co-trustee  and  is  entitled  to  indemnity  from 
him :  Lochhart  v.  Beilly  (1)  ;  Thompson  v.  Finch  (2) ;  Earl  Poivlet 
V.  Herbert  (3)  ;  Franco  v.  Franco  (4) ;  Butler  v.  Butler  (5). 

Bauney,  for  the  Plaintiffs. 

Dunham,  for  Miss  Hughes,  was  only  called  on  as  to  the  question 
of  indemnity : — 

The  cases  cited  do  not  support  the  contention  of  the  Appellant. 
Miss  Hughes  acted  with  the  best  intentions,  and  she  was  not  more 
to  blame  than  Edwards. 

Vernon  B,  Smith,  in  reply. 

Cotton,  L.J. :— ' 

This  is  an  appeal  by  Edward  Edwards,  who  married  one  of  the 
three  daughters  of  the  testator,  Bohert  Hughes,  who  were  the 
trustees  under  the  will.  The  appeal  raises  two  points.  The  first 
was  this.  The  Appellant  contends  that  the  Plaintiffs,  who  were 
the  beneficiaries  under  the  will,  and  were  entitled  to  the  sum  of 
£2000  on  account  of  the  loss  of  which  this  action  was  brought, 
have  no  claim  against  him  under  the  circumstances  of  the  case. 
All  Mr.  Edwards  alleged  he  had  done  in  the  matter  was  to  leave 
it  in  the  hands  of  his  wife,  and  he  repudiated  the  allegation  that 
either  he  or  she  were  negligent  as  to  the  disposition  of  the  trust. 
The  counsel  for  the  Appellant  has  used  the  term  "  devastavit,''  as 
applying  to  this  case.  But  devastavit  is  a  term  which  has  no 
application  to  the  law  of  trustees,  ,  but  rather  to  that  of  executors. 


C.  A. 

188G 
Bahin 
Hughes. 


(1)  25  L.  J.  (Ch.)  697;  27  L.J. 
(Ch.)  54. 

(2)  22  Beav.  316 ;  8  D.  M.  &  G.  560. 


(3)  1  Ves.  297. 

(4)  3  Ves.  75, 

(5)  7  Ch.  D.  116. 
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Cotton,  L.J. 


C.'A.  As  regards  this  first  question,  namely,  whether  Mv,  Edwards  is 
1886  answerable  for  the  default  of  his  wife  in  committing  such  a 
Bahin  breach  of  trust  as  this,  as  much  as  if  she  had  misspent  the  money, 
in  my  opinion  he  is  altogether  answerable.  It  was  an  action 
brought  for  the  loss  of  the  fund,  occasioned  by  a  breach  of  trust, 
being  negligence,  on  the  part  of  the  trustees.  We  feel  no  doubt 
that  the  cestui  que  trust  is  entitled  to  redress  as  against  the  trustees, 
and  therefore  consider  both  that  the  wife  of  Wv,  Edwards  and 
himself,  as  well  as  Mr.  and  Mrs.  Burden,  were  answerable.  The 
facts  are  these.  The  money  was  invested  on  a  Mersey  Bocks  and 
Harhour  bond,  but  in  order  to  keep  up  the  income  it  was  decided, 
when  the  Mersey  Bochs  Comjoany  reduced  their  interest,  to  with- 
draw the  money,  and  place  it  on  mortgage,  and  it  was  especially 
at  the  instance  of  Miss  Hughes  that  this  was  done.  Mr.  Edwards 
alleges  that  both  Mx^.  Edwards  and  himself  were  unwilling  for 
this  to  be  done ;  but  it  was  done.  The  money  got  into  the  hands 
of  two  of  the  trustees,  and  was  ultimately  mortgaged  at  the  in- 
stance of  Mr.  Burden  and  Miss  Hughes.  Well,  beyond  question 
that  was  a  breach  of  trust,  and  the  cestuis  que  trust  had  a  right  to 
claim  for  any  loss  that  might  be  occasioned  in  consequence  of 
the  trustees  not  having  taken  care  that  the  money  was  properly 
invested,  and  in  my  opinion  it  would  be  wrong  to  raise  a  distinc- 
tion as  regards  the  liability  of  Mr.  Edivards.  He  is  answerable 
for  the  same  breach  of  trust,  and  is  not  to  be  differently  treated 
from  the  other  trustees  in  the  matter.  The  husband  is  acting  and 
administering  on  the  part  and  in  the  right  of  his  wife  the  duty  of 
trusteeship,  who  cannot  act  in  the  matter  without  him ;  therefore 
he  is  liable  for  the  breaches  of  trust  committed  by  her,  without 
drawing  any  minute  distinctions,  as  might  have  been  done  if  the 
case  had  come  within  a  recent  Act,  the  Married  Women's  Property 
Act.    But  that  Act  does  not  apply  to  this  case. 

But  then  we  come  to  another  and  more  difficult  question, 
namely,  how  far  Mr.  Edwards  can,  as  against  Miss  Hughes,  have 
indemnity  for  the  loss,  on  the  ground  that  she  was  the  acting 
trustee,  that  she  and  Mrs.  Burden  took  upon  themselves  to  invest 
this  money,  and  that  although  both  she  and  Mi.  Edwards  are 
liable  to  the  beneficiaries,  she  is  liable  to  Mr.  Edwards,  who  left 
the  matter  in  her  hands.  On  going  into  the  authorities,  there  are 
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very  few  cases  in  which  one  trustee,  who  has  been  guilty  with  a 
co-trustee  of  breach  of  trust  and  held  answerable,  has  successfully 
sought  indemnity  as  against  his  co-trustee.  Loehhart  v.  Beilly  (1) 
and  Thompson  y.  Finch  (2)  are  the  only  cases  which  appear  to  be 
reported.  Now  in  Loehhart  v.  Beilly,  it  appears  from  the  report  of 
the  case  in  the  Laiv  Journal  that  the  trustee  by  whom  the  loss  was 
sustained  had  been  not  only  trustee,  but  had  been  and  was  a 
solicitor,  and  acting  as  solicitor  for  himself  and  his  co-trustee, 
and  it  was  on  his  advice  that  Loehhart  had  relied  in  making 
the  investment  which  gave  rise  to  the  action  of  the  cestui  que 
trust.  The  Lord  Chancellor  (Lord  Cranworth)  (3)  refers  to  the 
fact  that  he  was  a  solicitor,  and  makes  the  remark  :  "  The  whole 
thing  was  trusted  to  him.  He  was  the  solicitor,  and,  indepen- 
dently of  the  consideration  that  one  cannot  help  seeing  it  was 
done  with  a  view  of  favouring  his  own  family,  yet,  if  that  had  not 
been  so,  the  co-trustee  leaves  it  with  the  solicitor-trustee,  by 
whose  negligence  (I  use  no  harsher  word)  all  this  evil,  in  a  great 
degree,  has  arisen."  Therefore  the  Lord  Chancellor,  in  giving 
his  decision,  relies  upon  the  fact  of  the  trustee  being  a  solicitor. 
In  Thompson  v.  Finch  a  right  was  conceded  to  prove  against 
the  estate  of  the  deceased  trustee  for  the  full  loss  sustained ;  but 
it  appears  that  in  this  case  also  he  was  a  solicitor,  and  that  he 
really  took  this  money  to  himself,  for  he  mixed  it  with  his  own 
money,  and  invested  it  on  a  mortgage ;  and  therefore  it  was  held 
that  the  trustee  was  entitled  to  indemnity  from  the  estate  of  the 
co-trustee,  who  was  a  solicitor.  This  was  affirmed  in  the  Court 
of  Appeal ;  and  the  Court  of  Appeal  took  so  strong  a  view  of  the 
conduct  of  the  solicitor  that  both  of  the  Judges  concurred  in 
thinking  that  he  ought  to  be  called  on  to  shew  cause  why  he 
should  not  be  struck  off  the  rolls.  Of  course  where  one  trustee 
has  got  the  money  into  his  own  hands,  and  made  use  of  it,  he  will 
be  liable  to  his  co-trustee  to  give  him  an  indemnity.  Now  I 
think  it  wrong  to  lay  down  any  limitation  of  the  circumstances 
under  which  one  trustee  would  be  held  liable  to  the  other  for  in- 
demnity, both  having  been  held  liable  to  the  cestui  que  trust ;  but 
so  far  as  cases  have  gone  at  present,  relief  has  only  been  granted 

(1)  25  L.  J.  (Ch.)  697.  (2)  22  Beav.  316 ;  8  D.  M.  &  560. 

(3)  25  L.  J.  (Cb.)  702. 
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against  a  trustee  who  has  himself  got  the  benefit  of  the  breach  of 
trust,  or  between  whom  and  his  co-trustees  there  has  existed  a 
relation,  which  will  justify  the  Court  in  treating  him  as  solely 
liable  for  the  breach  of  trust.    Here,  when  Miss  Hughes  got  the 
money,  she  handed  it  over  to  the  mortgagor — as  I  understand,  she 
handed  over  to  them  the  actual  cheque  received  from  the  Mersey 
Doehs  Company.    The  Appellant,  Mr.  Edwards,  relies  on  the  fact 
that  she  sent  him  a  letter  with  the  cheque  for  him  and  his  wife  to 
indorse,  saying  that  nothing  should  be  done  with  the  money  with- 
out consulting  him ;  but  I  think  Mr.  Edwards'  own  conduct  shewed 
that  that  was  not  the  view  which  he  took.   For  she  said  in  that 
letter  that  when  a  suitable  mortgage  was  found  and  approved  of, 
notice  should  be  sent  to  the  trustees ;  and  undoubtedly  on  the  2nd 
of  November,  after  the  mortgage  was  completed,  she  wrote  him 
with  the  information  that  the  money  had  been  invested  upon  lease- 
hold houses.   But  nothing  was  done  by  him  with  reference  to  the 
matter  till  the  18th  of  May  following,  and  I  can  hardly  suppose 
that  if  he  wished  for  information  before  the  investment  was  taken 
that  he  would  have  made  no  inquiry  as  to  what  had  been  done 
with  the  money  after  he  had  notice  that  it  had  been  invested. 
Miss  Hughes  was  the  active  trustee  and  Mr.  Edwards  did  nothing, 
and  in  my  opinion  it  would  be  laying  down  a  wrong  rule  to  hold 
that  where  one  trustee  acts  honestly,  though  erroneously,  the 
other  trustee  is  to  be  held  entitled  to  indemnity  who  by  doing 
nothing  neglects  his  duty  more  than  the  acting  trustee.  That 
Miss  Hughes  made  an  improper  investment  is  true,  but  she  acted 
honestly,  and  intended  to  do  the  best  she  could j  and  believed 
that  the  property  was  sufficient  security  for  the  money,  although 
she  made  no  inquiries  about  their  being  leasehold  houses.  In 
my  opinion  the  money  was  lost  just  as  much  by  the  default  of 
Mr.  Edwards  as  by  the  innocent  though  erroneous  action  of  his 
co-trustee.  Miss  Hughes.   All  the  trustees  were  in  the  wrong,  and 
everyone  is  equally  liable  to  indemnify  the  beneficiaries. 


BowEN,  L.J. : — 

In  this  case  my  judgment  must  be  of  an  uncertain  sound  and 
weight.  I  do  not  see  my  way  to  dissenting  formally  from  the 
view  entertained  by  my  Brethren,  who  are  more  familiar  with 
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these  matters  than  I  can  possibly  be ;  but  my  difficulty  has  been  C.  A. 
in  seeing  that  these  parties,  Miss  Hughes  and  Mr.  Edwards^  were  188g 
in  pari  delicto  as  between  themselves.  As  regards  the  cestuis  que  bahij^ 
trust,  one  stands  in  a  no  more  favourable  position  than  the  other  ;  jj^^hj,^ 
but  I  have  had  some  doubt  as  to  whether  Miss  Hughes  did  not 
incur  an  obligation  to  her  co-trustee,  Mr.  Edtvards.  I  have  diffi- 
culty in  seeing  that  a  trustee  by  allowing  his  co-trustee  to  receive 
a  trust  fund  necessarily  sanctions  his  co-trustee  to  do  what  he 
likes  with  it.  If  there  had  been  an  express  bargain  that  Miss 
Hughes  should  not  part  with  the  fund  without  notice  to  Mr.  Ed- 
wards, it  would  have  been  difficult  to  see  that  Miss  Hughes  ought 
not  to  indemnify  Mr.  Edtvards  for  the  breach  of  that  bargain ;  and 
it  seems  to  me  to  be  a.  question  of  some  little  difficulty  whether, 
if  one  trustee  allows  his  co-trustee  to  receive  the  trust  fund  on 
the  faith  that  he  will  not  part  with  it  without  notice,  though 
without  any  express  bargain,  it  may  not  be  said  that  the  co-trustee 
comes  under  an  obligation  to  indemnify  him  for  any  violation  of 
that  faith,  either  on  an  implied  legal  contract  arising  from  the 
transaction,  or  by  an  equitable  obligation  arising  from  the  relation 
between  the  parties  ;  and  the  fact  that  both  trustees  were  equally 
liable  to  the  cestuis  que  trust  would  not  be  sufficient  to  prevent 
them  from  incurring  that  specific  liability  to  one  another.  I 
<iannot  say  that  I  feel  any  confidence  in  my  scruples  in  this  matter, 
nor  do  I  think  that  there  would  be  any  advantage  in  taking 
further  time  to  consider  my  decision,  as  my  learned  Brethren 
entertain  a  clear  opinion  on  the  matter. 

Fey,  L.J. 

It  appears  to  me  that  on  the  first  point  arising  in  this  appeal 
there  is  no  case  at  all.  It  appears  that  in  a  certain  trust  the  wife 
of  the  Defendant  Mr.  Edtvards  was  one  of  the  trustees,  and  that 
he  has  been  rendered  liable  for  breaches  of  trust  committed  by 
her,  which  liability  he  repudiates  by  alleging  that  a  husband  is 
is  not  responsible  for  all,  but  only  for  some,  of  the  breaches  of 
trust  which  a  wife  may  commit.  I  rather  understand  that  he 
draws  a  distinction  between  active  and  passive  breaches  of  trust, 
but  it  was  admitted  by  Mr.  Smith  that  there  is  no  authority 
for  such  distinction,  and  I  can  see  no  principle  in  law  for  such  a 
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0.  A.      distinction.    The  law  of  England,  which  has  long  existed,  is  that 
1886       the  husband  is  responsible  for  the  breaches  of  trust  of  his  wife. 
Bahin     Upon  the  second  point  I  also  agree  with  my  Brother  Lord  Justice 
Hughes     (Cotton.    This  part  of  the  appeal  is  based  upon  some  notion  that 
FrTTj     one  trustee  is  liable  to  indemnify  his  co-trustee  against  loss  or 

  injury  from  his  acts,  but  I  cannot  think  that  such  liability  exists,, 

for  if  it  did  exist  the  books  would  be  full  of  authorities  bearing 
upon  the  point,  and  the  Courts  would  be  crowded  with  litigation 
on  the  subject.  It  is  well  known  that  the  authorities  are  extremely 
few,  and  the  authorities  which  do  exist  do  not  favour  the  Appel- 
lant's contention.  It  has  been  pointed  out  by  Lord  Justice  Cotton 
that  in  each  of  the  two  cases  cited  the  trustee  who  was  held  to  be 
secondarily  liable,  and  who  had  a  right  of  indemnity,  had  been 
misled  by  his  co-trustee,  who  was  the  solicitor  to  the  trust,  and 
had  been  proved  to  have  been  guilty  of  negligence  in  his  duty 
as  such  solicitor.  In  my  judgment  the  Courts  ought  to  be  very 
jealous  of  raising  any  such  implied  liability  as  is  insisted  on, 
because  if  such  existed  it  would  act  as  an  opiate  upon  the  con- 
sciences of  the  trustees;  so  that  instead  of  the  cestui  que  trust 
having  the  benefit  of  several  acting  trustees,  each  trustee  would 
be  looking  to  the  other  or  others  for  a  right  of  indemnity,  and  sa 
neglect  the  performance  of  his  duties.  Such  a  doctrine  would  be 
against  the  policy  of  the  Court  in  relation  to  trusts. 

In  the  present  case,  in  my  judgment,  the  loss  which  has  happened 
is  the  result  of  the  combination  of  the  action  of  Miss  Hughes  with 
the  inaction  of  Mr.  Edtvards.  If  Miss  Hughes  has  made  a  mistake,, 
it  was  through  simple  ignorance  and  want  of  knowledge,  and  if 
on  the  other  hand  Mr.  Edwards  had  used  all  the  diligence  whick 
he  ought  to  have  done,  I  doubt  whether  any  loss  would  have  been 
incurred.  The  money  might  have  been  recovered  before  the. 
property  went  down  in  value.  I  think  therefore  that  it  is  not 
possible  for  Mr.  Edwards  to  obtain  any  relief,  and  I  concur  with 
my  Brethren  that  this  appeal  must  be  dismissed  with  costs. 

Solicitors:  PeacocJc  &  Goddard,  agents  for  Lloyd  Griffith^ 
Holyhead ;  J".  J".  Chapman  ;  Carter  &  Bell, 

M.  W. 
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UNITED  TELEPHONE  COMPANY  v.  DONOHOE.  c.  A. 

[1885    U.    202.1  1886 

Practice— Motion  for  Judgment — Bules  of  Supreme  Court,  1883,  Order  xxxii.,      Feb.  6 
r.  6 — Patent — Infringement — Admission  of  Infringement  in  Defence — 
Damages — Inquiry. 

Where  in  an  action  for  infringement  of  a  patent,  the  Defendant  in  the 
defence  admitted  certain  instances  of  infringement,  but  denied  that  he  had 
committed  any  others,  and  the  Plaintiff  thereupon  moved  for  judgment 
upon  the  admissions  in  the  pleadings  : — 

Held,  that  the  Plaintiff  was  entitled  to  an  inquiry  as  to  damages  arising 
from  the  admitted  infringements  only. 

Action  for  the  infringement  of  two  patents. 

The  statement  of  claim  alleged  that  the  Defendant  had 
infringed  certain  letters  patent  granted  to  T,  A,  Edison  as 
amended  by  three  several  disclaimers,  which  letters  patent  had 
been  by  indenture  assigned  to  the  Edison  Telephone  Company, 
and  afterwards  had  been  by  indenture  assigned  to  the  Plaintiffs : 
this  patent  was  thereinafter  called  the  Edison  Patent, 

The  statement  of  claim  further  alleged  that  the  Defendant 
had  also  infringed  certain  letters  patent  granted  to  W,  M.  Broivn, 
as  amended  by  disclaimer  which  letters  patent  had  been  by 
indenture  assigned  to  the  Telephone  Company,  Limited,  and  had 
been  subsequently  by  indenture  assigned  to  the  Plaintiffs :  thi 
patent  was  thereinafter  called  the  Bell  Patent, 

The  Plaintiffs  claimed  an  injunction  against  the  infringement 
of  their  letters  patent,  and  also  an  account  or  damages  and  costs 
as  between  solicitor  and  client. 

The  particulars  of  breaches  delivered  with  the  statement  of 
claim  alleged  that  the  Defendant  had  manufactured,  purchased, 
sold,  supplied,  let  on  hire,  and  used  certain  carbon  telephone 
transmitters,  and  also  telephone  transmitters  and  receivers  known 
as  magneto-telephones;  and  that  the  carbon  transmitters  and 
magneto-telephones  manufactured,  purchased,  sold,  supplied,  let 
on  hire,  and  used  by  the  Defendant,  were  respectively  constructed 
substantially  for  the  purpose  and  in  the  manner  described  and 
claimed  in  the  specifications  of  the  Edison  Patent  and  the  Bell 
Patent  as  amended  by  disclaimer. 
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Statement  of  defence : — 

1.  The  Defendant  admits  the  validity  of  the  Plaintiffs'  said 
patents. 

2.  The  Defendant  before  or  in  the  year  1881  sold  two  tele- 
phones to  Eerhert  Trott,  of  the  firm  of  Messrs.  G,  &  H.  Trott,  of 
Battersea,  who  was  a  friend  of  the  said  Defendant.  Such  tele- 
phones were  purchased  by  the  Defendant  in  the  open  market  in 
the  year  1880,  when  telephones  were  commonly  sold  in  the  open 
market.  The  said  Defendant  also  sold  before  or  in  the  year 
1881  eight  telephones  to  one  B,  Coveneij,  then  of  Canterbv/ry^ 
Kent,  who  was  also  a  friend  of  the  said  Defendant. 

3.  Save  as  aforesaid,  the  Defendant  denies  that  he  has  infringed 
the  Plaintiffs'  patents,  or  any  of  them. 

4.  The  Defendant  wrote  to  the  Plaintiffs  in  the  month  of  July, 
1884,  eight  months  before  the  commencement  of  this  action, 
undertaking  not  to  infringe  the  Plaintiffs'  patents.  He  has 
always  complied,  and  is  willing  to  comply,  with  such  under- 
taking. 

5.  The  Defendant  has  no  infringing  instruments  in  his  posses- 
sion or  power.  The  Defendant  is  not  a  manufacturer,  trader,  or 
dealer  in  telephones,  or  telephonic  instruments. 

6.  The  Defendant  submits  that  the  Plaintiffs'  action  is  un- 
necessary and  oppressive,  and  ought  to  be  dismissed  with  costs. 

The  Plaintiffs  having  moved  for  judgment  upon  the  admissions 
contained  in  the  statement  of  defence,  Yice-Chancellor  Bacon 
granted  a  perpetual  injunction  against  the  infringement  by  the 
Defendant  of  the  Plaintiffs'  letters  patent  with  costs;  but  he 
refused  an  inquiry  as  to  the  damages. 

By  way  of  appeal  the  Plaintiffs  gave  notice  of  motion  that 
the  judgment  might  be  varied  by  adding  a  direction  for  an 
inquiry  as  to  the  damages  sustained  by  the  Plaintiffs  by  reason 
of  the  Defendant's  infringements  in  the  pleadings  mentioned, 
and  that  the  Defendant  might  be  ordered  to  pay  to  the  Plaintiffs 
the  amount  of  such  damages. 


Moulton,  Q.C.,  for  the  Plaintiffs,  in  support  of  the  appeal : — • 

The  Plaintiffs  do  not  accept  the  allegation  of  the  Defendant, 
that  he  has  committed  infringements  of  the  Plaintiffs'  patents 
only  in  ten  instances ;  they  are  entitled  to  an  inquiry  for  the 
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purpose  of  ascertaining  whether  he  has  committed  any  other  C.  A. 

infringements.    The  practice  upon  a  motion  for  judgment  is  the  1886 

same  as  that  upon  the  trial  of  an  action,  where  upon  proof  of  United 

the  infringement  of  the  plaintiff's  patent,  he  is  entitled  to  a  '^cqmpany^ 

general  inquiry  as  to  damao^es.  _  ^• 

^  ^       J  &  DONOHOE. 

The  Defendant  in  jpersm. 

LoKD  EsHER,  M.K. : — 

In  this  case  the  Plaintiffs  have  moved  for  judgment  upon  the 
pleadings  instead  of  joining  issue  and  setting  down  the  action 
for  trial :  they  have,  therefore,  accepted  the  statement  of  defence, 
and  must  take  the  negative  as  well  as  the  affirmative  allegations 
therein  contained :  they  cannot  now  dispute  that  there  have  been 
only  ten  instances  in  which  the  Defendant  has  infringed  the 
Plaintiffs'  patents.  They  are  entitled  to  an  inquiry  as  to  these  ten 
instances  of  infringement,  but  as  to  no  others.  At  the  inquiry, 
all  evidence  as  to  any  other  instances  of  infringement  alleged  to 
have  been  committed  by  the  Defendant  must  be  excluded. 

LiNDLEY,  L.J. : — 

This  is  a  judgment  obtained  under  Kules  of  the  Supreme 
Court,  1883,  Order  xxxii.,  rule  6.  The  Plaintiffs  having  obtained 
judgment  in  this  manner  must  stand  or  fall  by  the  admissions 
contained  in  the  pleadings :  they  must  stand  or  fall  by  the  ten 
instances  of  infringement.  The  Plaintiffs  are  entitled  to  an 
inquiry  as  to  the  instances  of  infringement  admitted  in  the 
pleadings,  and  to  no  others. 

Lopes,  L.J. : — 

I  am  clearly  of  opinion  that  the  Plaintiffs  are  entitled  to  an 
inquiry  as  to  the  instances  of  infringement  admitted  in  the 
pleadings,  but  as  to  no  others. 

Lord  Eshek,  M.E.  : — 

As  the  Plaintiffs  have  partly  succeeded  and  partly  failed,  there 
will  be  no  costs  of  this  appeal. 

Solicitors  for  Plaintiffs :  WaferJiouse,  Winterhotham,  dt  Harrison* 

J.  E.  11. 
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1886 


[1883   E.  1795.] 


Jan.  22. 

 .       Married  Women^s  Property  Act,  1882  (45  &  46  Vict.  c.  75),  s.  5 — Beversionary 

Interest  of  Woman  married  before  the  Act — Accruer  of  Title— Property 
coming  into  Possession  after  the  Act. 

Property  to  whicli  at  the  time  of  tiie  commencement  of  the  Married 
Women's  Property  Act,  1882,  a  woman  married  before  the  Act  was  entitled 
subject  to  a  life  estate,  but  not  for  her  separate  use,  held  not  to  become  her 
separate  estate  by  falling  into  possession  after  the  commencement  of  the 
Act. 

If  a  woman  married  before  the  commencement  of  the  Married  Women's 
Property  Act,  1882,  has  before  the  commencement  of  the  Act  acquired  a 
title,  whether  vested  or  contingent,  and  whether  in  reversion  or  remainder, 
to  any  property,  such  property  is  not  made  her  separate  estate  by  sect.  5  (1) 
of  the  Act,  though  it  falls  into  possession  after  the  Act. 

Baynton  v.  Collins  (2)  overruled. 

By  an  indenture  dated  the  21st  of  December,  1874,  real  estate 

was  conveyed  to  trustees  upon  trust  to  sell,  with  the  consent  of 

Bliza  Bodhouse,  widow,  during  her  life,  and  after  her  death  at  their 

own  discretion.    By  the  same  deed  personal  estate  was  assigned 

to  the  same  trustees  upon  trust  to  raise  £1000  and  pay  it  to  the 

Plaintiff,  Mrs.  Beid,  a  daughter  of  Mrs.  Rodhouse,    The  trustees 

were  to  invest  the  proceeds  of  the  real  estate,  and  the  residue  of 

the  personal  estate,  and  pay  the  income  to  Mrs.  Bodhouse  for  life, 

and  on  her  decease  to  pay  £1000  each  to  the  Plaintiff's  brother 

and  sister,  and  to  hold  the  residue  in  trust  for  the  Plaintiff  and 

her  brother  and  sister  in  equal  shares.    The  £1000  provided  by 

this  deed  for  the  Plaintiff  was  received  by  her  husband,  whom  she 

had  married  in  1871. 

Mrs.  Bodhouse  died  in  February,  1883,  and  in  August,  Mrs. 

Beid,  by  her  next  friend,  commenced  this  action,  asking  for  a 

(1)  Sect.  5  :  "  Every  woman  mar-  and  whether  in  possession,  reversion, 
ried  before  the  commencement  of  this  or  remainder,  shall  accrue  after  the 
Act  shall  be  entitled  to  have  and  to  commencement  of  this  Act,  including 
hold  and  to  dispose  of  in  manner  afore-  any  wages,  earnings,  money,  and  pro- 
said  as  her  separate  property  all  real  perty  so  gained  or  acquired  by  her  as 
and  personal  property,  her  title  to  aforesaid." 
which,  whether  vested  or  contingent,  (2)  27  Ch.  D.  604. 
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declaration  that  under  the  Married  Women's  Propertij  Act,  1882,  C.  A. 
she  was  entitled  for  her  separate  use  to  her  share  and  interest  1886 
under  the  deed  of  1874,  or,  in  the  alternative,  that  the  whole  of  reid 
such  share  might  be  settled  on  her  and  her  children.  -^^^ 

The  husband  in  June,  1883,  mortgaged  his  wife's  share.   

The  action  came  on  for  trial  before  Mr.  J ustice  North,  who, 
considering  the  law  to  be  settled  by  Baynton  v.  Collins  (1),  In  re 
Thompson  and  Curzon  (2),  and  In  re  Hughes'  Trusts  (3),  without 
expressing  any  opinion  of  his  own  on  the  construction  of  the  Mar- 
ried  Women's  Property  Aet,  gave  a  judgment  declaring  that  the 
Plaintiff  was  entitled  to  her  share  and  interest  for  her  separate 
use.  The  incumbrancers  were  to  add  their  costs  to  their  security. 
The  husband  was  ordered  to  pay  the  Plaintiff's  costs  to  the  next 
friend,  and  the  trustees  were  directed  to  retain  their  costs  out 
of  the  Plaintiff's  share  and  pay  the  residue  of  the  share  to  the 
Plaintiff,  but  if  an  appeal  was  lodged  within  fourteen  days  this 
payment  was  to  be  suspended  till  the  appeal  was  disposed  of.  The 
husband  appealed. 

W.  Willis,  Q.C.,  and  Daniel  Jones,  for  the  appeal : — 

The  question  turns  on  the  words  in  sect.  5  of  the  Married 
Women's  Property  Act,  1882  :  "her  title  to  which,  whether  vested 
or  contingent,  and  whether  in  possession,  reversion,  or  remainder, 
shall  accrue  after  the  commencement  of  this  Act."  The  words 
"  whether  vested  &c.  "  appear  to  be  unnecessary,  but  were  reason- 
ably introduced  to  preclude  the  question  whether  the  enactment 
was  confined  to  property  coming  into  possession  after  the  passing 
of  the  Act.  In  construing  the  language  we  must  bear  in  mind 
the  rule  that  an  Act  is  not,  unless  it  is  unavoidable,  to  be  con- 
strued so  as  to  take  away  existing  frights.  Here  Beid  at  the 
time  of  the  passing  of  the  Act  had  a  substantial  interest  in  this 
property,  which,  apart  from  the  Act,  nothing  that  his  wife  could 
do  would  take  away,  and  which  he  could  sell  for  value.  If  it 
fell  into  possession  during  the  coverture  he  could  claim  it  subject 
to  her  equity  to  a  settlement,  and  if  the  wife  died  before  it 
came  into  possession,  and  he  survived  her,  he  would  be  absolutely 

(1)  27  Ch.  D.  604:.  (2)  29  Ch.  D.  177. 

(3)  W.  N.  1885,  p.  62. 
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C.  A.  entitled  to  it.  According  to  Baynton  v.  Collins  (1)  the  Act  con- 
1886  fiscates  the  husband's  rights.  The  first  decision  on  this  question 
Eeid  is  Baynton  v.  Collins,  before  Mr.  Justice  Chitty,  which  is  against 
Reid.  parte  it  is  of  little  weight.    It  was,  however, 

- —  followed  in  In  re  TJiomjpson  and  Curzon  (2),  by  Mr.  Justice  Kay, 
without  his  expressing  any  opinion  of  his  own,  and  Mr.  Justice 
Pearson  followed  it  in  In  re  Hughes^  Trusts  (3)  in  a  case  where 
there  was  no  conflict  between  the  husband  and  wife.  After  this, 
in  In  re  Tucker  (4),  where  a  real  conflict  of  interest  arose,  Mr. 
J ustice  Pearson,  after  argument,  decided  in  opposition  to  Baynton 
V.  Collins,  and  Mr.  Justice  Kay  took  the  same  view  in  In  re 
Adames'  Trusts  (5).  Lastly,  in  In  re  Hohson  (6),  Mr.  Justice 
Chitty  followed  the  two  last-mentioned  cases,  though  with  an  in- 
timation that  he  was  not  satisfied  that  his  decision  in  Baynton  v. 
Collins  was  wrong.  His  Lordship  there  speaks  of  the  rights  of  a 
husband  in  his  wife's  reversionary  fund  as  inchoate  and  shadowy, 
but  they  are  of  a  very  substantial  character,  and  the  Legislature 
will  not  be  considered  to  have  taken  them  away  by  ex  post  facto 
legislation  unless  the  intention  to  do  so  is  clear.  The  married 
woman's  title  accrues  when  she  first  acquires  an  interest,  vested 
or  contingent,  and  whether  in  possession,  reversion,  remainder, 
or  expectancy,  and  it  does  not  accrue  at  several  times.  The 
words  relied  on  in  Baynton  v.  Collins  come  substantially  to  this, 
*.Vwhatever  the  nature  of  that  title  may  be." 

F.  Thompson,  for  the  husband's  incumbrancers. 
Swinfen  Eady,  for  the  trustees. 

Barber,  Q.C.,  and  F.  E.  Colt,  for  the  wife: — 

In  In  re  Dixon  (7)  Yice-Chancellor  Bacon  followed  and  approved 
of  Baynton  v.  Collins.  We  admit  ^that  the  burden  is  on  us  to 
shew  that  the  Act  is  retrospective,  but  to  some  extent  it  clearly 
is  so,  and  the  only  question  is  how  far  ?    Suppose  a  man  before 

(1)  27  Ch.  D.  604.  (5)  33  W.  R.  834;  53  L.  T.  (N.S.) 

(2)  29  Ch.  D.  177.  198;  54  L.  J.  (Ch.)  878. 

(3)  W.  N.  1885,  p.  62.  (6)  34  W.  R.  195. 

(4)  33  W.  R.  932;  52  L.  T.  (N.S.)  (7)  54  L.  J.  (Ch.)  964.; 
23 ;  54  L.  J.  (Ch.)  874. 
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•the  Act  marries  without  a  settlement  a  woman  of  "  good  expecta-  C.  A. 
tions,"  he  loses  by  the  Act  the  chance  of  getting  for  himself  the  1880 
money  which  may  come  to  her,  which,  according  to  the  other  side,  ee^d 
is  "  confiscation."   Welclon  v.  Winslow  (1)  supports  the  view  that  j,^'-^ 

the  Act  may  be  treated  as  retrospective  to  this  extent.    [In  re   

March  (2)  was  also  referred  to].  The  words  "her  title  to  which 
shall  accrue,"  come  to  the  same  thing  as  "  to  which  she  shall 
become  entitled,"  which  are  the  words  in  the  Married  Women  s 
Fro;perty  Act,  1870  (33  &  34  Vict.  c.  93),  s.  7,  and  have  been  held 
to  include  property  to  which  the  married  woman  had  a  rever- 
sionary title  before  the  marriage,  but  which  fell  into  possession 
afterwards  :  Lane  v.  Oahes  (3). 

[Cotton,  L.J. : — The  language  of  that  Act  is  different.  It  is 
to  bo  observed  that  here  the  words  are  not  "  her  title  to  which 
shall  accrue  in  possession,  &c.  " — but  "  her  title  to  which,  whether 
vested  or  contingent,  and  whether  in  possession,  reversion,  or  re- 
mainder, shall  accrue."  The  qualification  is  attached  to  "  title," 
not  to  "  accrue."] 

A  change  of  title  will  satisfy  the  words  of  the  Act,  as  is  shewn 
by  the  analogy  of  the  cases  as  to  covenants  to  settle  a  wife's  future 
property :  Maclurcan  v.  Lane  (4),  which  turned  on  the  word 
"  accrue,"  and  is  therefore  closely  in  point :  Archer  v.  Kelly  (5) ; 
In  re  Clinton's  Trust  (6). 

Cotton,  L.J. : — 

This  is  a  case  which  comes  before  us  after  a  most  singular 
variety  of  judicial  opinions  on  the  construction  of  the  5th  section 
of  the  Married  Women  s  Property  Act,  1882.  The  question  for 
our  consideration  is,  what  is  the  true  meaning  of  the  language 
which  the  Legislature  has  employed  ?  Cases  on  the  construction 
of  other  Acts  or  instruments  generally  give  very  little  help  to 
the  Court,  but  if  there  is  any  principle  laid  down  by  them  we 
ought  not  to  disregard  them  in  considering  a  different  Act  or  in- 
strument. Here,  however,  the  authorities  to  which  we  have  been 
referred,  except  those  in  which  the  learned  Judges  differed  on 

(1)  13  Q.  B.  D.  784.  (4)  5  Jur.  (N.S.)  56. 

(2)  27  Ch.  D.  166.  (5)  1  Dr.  &  Sm.  300. 

(3)  22  W.  E.  709.  (6)  Law  Eep.  13  Eq.  295. 
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C.  A.  the  construction  of  this  section,  relate  only  to  the  construction  of 
1886  covenants  in  marriage  settlements.  Now,  as  Yice-Chancellor 
Wickens  said  in  In  re  Clinton'' s  Trust  (1),  cases  of  that  class 
must  be  approached  with  the  presumption  that  the  object  and 
intention  of  the  settlement  is  to  prevent  the  husband  acquiring 
property  of  the  wife  which  falls  into  possession  during  the  cover- 
ture. But  sect.  5  has  not  the  same  object,  for  although  un-^ 
doubtedly  the  Act  does  interfere,  and  is  intended  to  interfere, 
with  the  rights  acquired  by  the  husband  by  marriage,  and,  with 
regard  to  husbands  married  after  the  Act,  entirely  takes  away  all 
marital  right  to  the  wife's  property  and  makes  it  her  separate 
estate,  the  5th  section,  which  applies  to  persons  married  before 
the  Act,  is  limited  to  property  the  title  to  which  accrues  after  the 
Act,  and  there  is  no  presumption  that  it  is  not  intended  to  be 
confined  to  property  in  which  the  husband  at  the  commencement 
of  the  Act  had  not  any  interest.  The  cases  on  marriage  settle- 
ments give  us  no  assistance  when  we  look  at  the  language 
used  in  the  covenants.  In  In  re  Clintons  Trust  the  words  were, 
"  become  entitled."  The  principle  laid  down  is  that  these  words 
are  satisfied  if  there  is  some  change  of  some  sort  or  other  in  the 
title,  but  the  actual  decision  does  not  help  us  at  all,  for  Yice- 
Chancellor  WicJcens  held,  on  the  construction  of  the  covenant, 
that  the  words  "  become  entitled  "  must  mean  "  become  entitled 
in  possession,"  and  not  otherwise.  Nor  does  the  case  of  Maclurca^i 
V.  Lane  (2),  before  Vice-Chancellor  Stuart,  in  any  way  help  us, 
because  the  language  of  the  covenant  in  that  case  was  materially 
different  from  what  we  find  in  the  section  before  us,  the  cove- 
nant there  speaking  of  an  accruer  of  property,  not  an  accruer  of 
title. 

We  must  look,  then,  at  the  5th  section  and  see  what  its  true 
construction  is.  I  do  not  think  that  we  get  much  assistance 
from  the  previous  Act  of  1870.  The  language  differs,  and  it  is 
to  be  presumed  therefore  that  the  object  of  the  Legislature  was 
to  some  extent  different.  [His  Lordship  then  read  the  5th  sec- 
tion.] The  section  does  not  say  "  all  real  and  personal  property 
which  shall  accrue  to  her  after  &c.,"  but  "  all  real  and  personal 
property  her  title  to  which  shall  accrue  after  &c."  Now,  it  is 
(1)  Law  Eep.  13  Eq.  295,  305.  (2)  5  Jur.  (N.S.)  56. 
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said  by  the  Kespondent  that  there  may  be  five  kinds  of  accruer  c.  A. 
of  title,  the  accruer  of  a  title  vested,  contingent,  in  possession,  igge 
reversion,  or  remainder,  and  that  if  any  one  of  those  kinds  of  reid 
accruer  happens  after  the  Act  came  into  force,  then  that  this 
section  applies  and  the  woman  holds  the  property  for  her  sepa- 
rate use.  That,  to  my  mind,  alters  the  words  of  the  section. 
The  words  are  not  "her  title  to  which  shall  accrue  either  as 
vested,  or  contingent,  or  in  possession,  reversion,  or  remainder,'' 
but  the  section  describes  by  the  words  which  intervene  between 
"  the  title  to  which,"  and,  "  shall  accrue,"  all  the  different  forms 
of  the  title  the  accruer  of  which  after  the  commencement  of  the 
Act  brings  the  property  within  this  section.  That  is,  in  my 
opinion,  the  fair  and  true  construction  of  this  enactment.  In 
considering  what  is  the  true  construction  of  an  Act,  I  am  not  so 
much  afiected  as  some  Judges  are  by  the  consequences  which 
may  arise  from  different  constructions.  Of  course,  if  words  are 
ambiguous,  and  one  construction  leads  to  enormous  inconveni- 
ence, and  another  construction  does  not,  the  one  which  leads  to 
least  inconvenience  is  to  be  preferred,  and  I  should  say  here  that 
the  construction  which  has  been  adopted  by  Mr.  Justice  Pearson 
gives  rise  to  the  least  inconvenience.  There  is  a  title  accruing 
in  reversion  before  the  passing  of  the  Act.  The  husband  acquires 
a  title  to  it,  subject  to  his  wife's  equity  to  a  settlement  if  it  falls 
into  possession  during  the  coverture,  and  subject  to  her  right  by 
survivorship  if  he  dies  before  it  has  been  reduced  into  possession 
leaving  her  surviving.  He  might  before  the  passing  of  this  Act 
have  disposed  of  it  by  mortgage  or  sale  subject  to  the  wife's 
equity  to  a  settlement  and  to  her  chance  of  survivorship.  If  the 
construction  contended  for  here  by  the  Eespondent  is  correct, 
the  title  of  the  person  claiming  under  the  husband  would  be 
ousted,  and  the  wife,  notwithstanding  the  dealing  with  the 
property  by  the  husband,  would  take  it  as  her  separate  estate 
when  it  fell  into  possession.  In  the  present  case,  it  is  true  that 
the  mortgagees  took  their  mortgage  after  the  commencement  of 
the  Act,  so  that  this  construction  would  not  deprive  them  of  a 
right  which  they  had  when  the  Act  passed,  but  I  am  not  con- 
sidering merely  the  rights  of  the  parties  now  before  us,  I  am 
looking  at  what  may  be  the  general  effect  of  one  construction  or 


408  CHANCEKY  DIVISION.  [VOL.  XXXI. 

the  other.  In  my  opinion,  considering  the  section  truly  and 
fairly,  there  must  be  an  accruer  of  title  after  and  not  before  the 
passing  of  the  Act,  and  the  title  must  be  considered  as  accruing 
when  the  married  woman  first  acquires  her  interest  in  the  pro- 
perty, whether  such  interest  is  at  that  time  in  possession,  rever- 
sion, or  remainder.  I  think  that  the  words  "  whether  vested  or 
contingent,  and  whether  in  possession,  reversion,  or  remainder," 
were  introduced  simply  to  prevent  any  question  arising  as  to 
whether  if  a  married  woman  after  the  passing  of  the  Act  acquired 
a  contingent  or  reversionary  interest  the  Court  could  hold  that 
the  Legislature  intended  to  enable  her  to  deal  with  it  as  her 
separate  estate  while  still  contingent  or  reversionary. 

In  my  opinion  the  appeal  must  succeed,  and  as  the  question  of 
what  the  wife  is  entitled  to  under  her  equity  to  a  settlement  has 
not  been  dealt  with,  that  question  had  better  be  sent  back  to  the 
Judge  to  whose  Court  the  cause  is  attached.  We  therefore  dis- 
miss with  costs  so  much  of  the  action  as  seeks  to  claim  on  behalf 
of  the  married  woman  this  property  as  her  separate  estate.  The 
remainder  will  be  remitted  to  the  Court  below. 

BowEN,  L.J. : — 

I  am  of  the  same  opinion.  Assuming  that  the  words  of  the 
section  are  ambiguous,  and  capable  of  two  constructions,  what  is 
the  principle  of  construction  which  we  ought  to  apply  ?  We  are 
dealing,  it  is  true,  with  an  Act  which  is  in  some  sense  and  to 
some  extent  retrospective,  and  with  a  section  that  is  to  some 
degree  retrospective.  The  section  applies  to  and  affects  mar- 
riages contracted  before  the  commencement  of  the  Act,  and 
alters  with  respect  to  such  marriages,  in  the  manner  indicated  by 
the  section,  the  consequences  of  the  marital  relation.  Now  the 
particular  rule  of  construction  which  has  been  referred  to,  but 
which  is  valuable  only  when  the  words  of  an  Act  of  Parliament 
are  not  plain,  is  embodied  in  the  well-known  trite  maxim  omnis 
nova  constitutio  futuris  formam  imjponere  debet  non  jprseteritis, 
that  is,  that  except  in  special  cases  the  new  law  ought  to  be 
construed  so  as  to  interfere  as  little  as  possible  with  vested 
rights.  It  seems  to  me  that  even  in  construing  an  Act  which  is 
to  a  certain  extent  retrospective,  and  in  construing  a  section 
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whicli  is  to  a  certain  extent  retrospective,  we  ought  nevertheless  C.  A. 
to  bear  in  mind  that  maxim  as  applicable  whenever  we  reach  188G 
the  line  at  which  the  words  of  the  section  cease  to  be  plain.  p^ejd 
That  is  a  necessary  and  logical  corollary  of  the  general  proposi- 
tion that  you  ought  not  to  give  a  larger  retrospective  power  to  a 
section,  even  in  an  Act  which  is  to  some  extent  intended  to  be 
retrospective,  than  you  can  plainly  see  the  Legislature  meant. 

Now  as  to  sect.  5,  it  applies  in  express  terms  to  marriages 
contracted  before  the  commencement  of  the  Act.  Then  are  we 
to  take  the  view  which  Mr.  Barber  puts  forward,  or  are  we  to  deal 
with  this  section  as  having  the  narrow  operation  for  which  the 
Appellant  contends.  Let  us  assume  that  a  deed  made  before  the 
Act  gives  a  married  woman  a  reversionary  interest  which  will,  on 
the  happening  of  some  event  or  another,  ripen  into  a  right  in 
possession.  Mr.  Barher  says  the  section  was  intended  in  such  a 
case,  where  the  subsequent  event  in  which  the  right  was  to  mature 
into  possession  happens  after  the  Act  was  passed,  to  affect  the 
possessory  interest  when  it  arises,  although  the  Act  of  Parliament 
■did  not  touch  the  reversionary  interest  while  it  continued  rever- 
sionary. To  make  such  a  distinction  as  that  seems  to  me  to  be 
not  very  intelligible  or  conformable  to  common  sense  and  reason. 
Moreover  this  construction  may  displace  or  disturb  previous  dis- 
positions of  property,  and  therefore  unless  we  can  read  in  plain 
language  that  the  Legislature  intended  what  Mr.  Barher  contends 
for,  the  principle  of  construction  with  which  I  set  out  forbids  us 
to  adopt  that  construction.  On  coming  to  the  words  of  the  section 
it  appears  to  me  that  not  only  is  their  meaning  not  clearly  such 
as  Mr.  Barher  contends  for,  but  that  the  words  point  in  the 
opposite  direction.  The  words  are,  "  her  title  to  which  "  (I  omit 
the  intermediate  words  as  to  the  several  kinds  of  title)  "  shall 
accrue."  I  cannot  help  thinking  that  those  words  plainly  indi- 
cate that  the  section  uses  the  term  "her  title"  in  a  sense  which 
involves  the  assumption  that  there  will  be  only  one  title  and  one 
accruer  of  title  once  for  all.  If  so,  "  her  title  "  must  mean  her 
original  title  at  the  time  when  the  right  first  accrued  to  her 
under  the  instrument  which  creates  the  title.  But  to  read  the 
words  "her  title"  as  equivalent  to  the  words  "her  title  for  the 
time  being,"  and  to  attribute  the  term  separately  to  each  phase 
which  that  original  title  assumes,  really  involves  the  proposition 
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C.  A.  that  there  niay  be  several  periods  of  accruer  of  title  in  respect  of 
1886  the  same  property  arising  out  of  the  same  original  right.  I 
Keid  think  the  words  which  have  been  added,  "  whether  vested  or  con> 
tingent,  and  whether  in  possession,  reversion,  or  remainder,"  are 
words  which  refer  to  the  character  of  the  title,  and  are  intended 
to  shew  that  a  title  of  every  character  was  to  be  included,  not 
merely  a  possessory  title,  and  have  nothing  to  do  with,  and  do  not 
throw  any  light  upon,  the  time  at  which  the  title  is  to  accrue.  I 
think,  therefore,  that  the  judgment  of  Mr.  Justice  Pearson  is  the 
correct  judgment  on  this  section,  and  that  the  earlier  view  of 
Mr.  Justice  Chifty  cannot  be  sustained. 

Fry,  L.J.  :— 

I  also  am  of  the  same  opinion.  Several  arguments  have  been 
addressed  to  us  to  induce  us  to  put  a  particular  construction  on 
this  section.  In  the  first  place  we  have  been  told  that  a  series  of 
decisions  on  this  section  has  gone  far  to  establish  the  rights 
under  it :  but  looking  at  the  conflict  which  has  taken  place  in  the 
Courts  of  first  instance,  it  appears  to  me  impossible  to  say  that 
there  is  any  course  of  decisions  which  can  in  any  way  bind,  or 
which  ought  seriously  to  influence  this  Court,  although  of  course 
we  shall  always  look  with  the  greatest  possible  respect  on  the 
reasons  for  which  the  Judges  of  first  instance  have  come  to  their 
conclusions.  Then  we  have  been  invited  to  compare  this  section 
with  the  section  of  the  earlier  Act,  the  Act  of  1870,  and  to  say 
that  the  words  of  this  section  have  a  larger  meaning  than  the 
words  in  the  corresponding  section  of  the  other  Act,  the  words  in 
the  two  sections  being  different.  It  is  obvious  that  we  can  only 
tell  whether  they  have  the  same,  or  a  larger,  or  a  narrower  mean- 
ing when  we  have  construed  the  words  of  this  section,  and  there- 
fore that  argument  really  does  not  assist  us  in  construing  this 
section  itself.  Then,  lastly,  we  have  been  invited  to  found  our 
decision  upon  the  cases  as  to  covenants  to  settle  after-acquired 
property.  I  content  myself  with  saying  that  they  appear  to  me 
to  have  nothing  whatever  to  do  with  the  decision  of  the  present 
case.  Therefore  I  think  we  are  bound  to  look  simply  at  the  words 
of  the  5th  section  of  the  Act  of  1882,  and  to  determine  what  is 
their  true  and  natural  meaning,  having  regard  to  the  existing 
law  at  the  time  when  that  statute  was  passed. 
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Now  the  section  deals  with  real  and  personal  property,  a  C.  A. 
married  woman's  title  to  which  shall  accrue  after  the  commence-  1886 
ment  of  this  Act.  It  appears  to  me  that  the  section  deals  with  reid 
one  title  and  with  one  title  only.  It  is  quite  true  that  words  are  -^^-^^ 
introduced  by  way  of  parenthesis,  which  refer  to  five  kinds  of 

title,  vested,  contingent,  in  possession,  in  reversion,  or  in  remainder,   

and  it  was  suggested  that  the  true  meaning  of  the  words  "  her 
title  "  is  any  one  of  the  five  following  titles  which  shall  accrue 
to  her  after  the  commencement  of  the  Act.  I  do  not  think  that 
is  the  true  construction ;  I  think  the  section  deals  with  one  title, 
and  with  one  title  only,  and  I  think  it  means  the  title  which 
first  accrues  to  the  wife.  I  think  therefore  that  the  words  must 
be  construed  as  meaning  property  her  first  accruing  title  to 
which,  whether  such  title  be  vested,  contingent,  in  possession,  in 
remainder,  or  in  reversion,  shall  accrue  after  the  commencement 
of  this  Act.  That  appears  to  me  to  be  the  natural  construction  of 
the  enactment.  It  appears  to  me  further,  that  the  words  which  I 
have  treated  as  parenthetical  were  introduced  to  preclude  an  argu- 
ment which  might  otherwise  have  been  raised  as  to  the  nature  of 
the  title  which  was  so  to  first  accrue.  It  might  have  been  con- 
tended, if  those  words  had  not  been  introduced,  that  the  accruer  of 
the  title  in  reversion  or  contingency  was  not  an  accruer  of  title 
within  the  meaning  of  the  Act.  I  think  the  object  of  these  words 
is  to  make  it  clear  that  all  property  in  which  the  married  woman 
first  acquires  a  title  after  the  commencement  of  the  Act,  comes 
within  the  operation  of  this  section,  whatever  the  nature  of  that 
title  may  be.  Taking  that  view,  I  agree  in  what  has  been  said  as 
to  the  proper  mode  of  dealing  with  this  action.  I  think  the 
action  should  be  dismissed  with  costs  so  far  as  it  claims  a  declara- 
tion under  the  Married  Women's  Property  Ad,  1882,  leaving  the 
question  of  an  equity  to  a  settlement  to  be  dealt  with  by  the 
learned  Judge  on  a  future  occasion. 

Solicitors  for  Plaintiff :  Fattison,  Wigg,  &  Co. 
Solicitors  for  Appellant :  Gedgey  Kirhy,  &  Millett, 
Solicitors  for  Trustees :  Indermaur  &  Brown. 
Solicitors  for  Incumbrancers  :  Bobins,  Cameron,  Kemm. 

H.  C.  J. 
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^-c.  B.     TEUSTEES  OF  ST.  SAVIOUE'S  KECTOKY  AND  OYLER. 

1886 

"-v^  [1885    S.  3288.] 

Jan.  15. 

  Vendor  and  Purchaser — Disused  Burial  Ground — Sale — Building  Land — Sale 

"under  the  authority  of  any  Act  of  Parliament  " — St.  Saviour^s^  Southwark 
(Church  Bate  Abolition')  Act,  1883  (46  &  47  Vict.  c.  xi.\  ss.  6,  7,  d— Dis- 
used Burial  Grounds  Act,  1884  (47  &  48  Vict.  c.  72),  ss.  3,  5 — Conditions 
of  Sale — Sufficiency  of  Explanat  ion, 

By  the  St.  Saviour^ s,  Southwark  (Church  Bate  Aholition)  Act,  1883,  after 
reciting  tliat  certain  land  was  then  vested  in  trustees  upon  trust  to  apply 
the  income  for  the  purposes  therein  mentioned,  the  land  was  (sects.  6  and  7) 
vested  in  the  trustees  appointed  by  the  Act  upon  trust  to  apply  the  income 
for  purposes  corresponding  to  those  of  the  original  trust ;  and  by  sect.  9^ 
the  trustees  were  empowered  to  sell  the  land  or  let  it  on  building  or  other 
leases.  The  land  had  formerly  been  used  as  a  burial  ground,  but  in  1853 
it  was  closed  as  such  by  an  Order  in  Council,  and  thus  became  a  "  disused 
burial  ground." 

By  sect.  3  of  the  Disused  Burial  Grounds  Act,  1884,  building  on  any 
disused  burial  ground  is  prohibited,  but  sect.  5  enacts  that  nothing  in  the 
Act  contained  "  shall  apply  to  any  burial  ground  which  has  been  sold  or 
disposed  of  under  the  authority  of  any  Act  of  Parliament." 

In  1885  the  trustees  under  the  Act  of  1883  put  the  land  up  for  sale  by 
auction,  describing  it  in  the  particulars  as  "  building  land,"  and  stating  in' 
the  conditions  that  although  it  was  a  disused  burial  ground  they  believedj 
that  it  came  within  sect.  5  of  the  Act  of  1884,  and  that  they  had  therefore 
power  under  the  Act  of  1883  to  sell  it  as  building  ground.  The  property 
was  knocked  down  to  Messrs.  0.,  who  signed  the  contract  and  paid  the 
deposit. 

The  purchasers,  who  bought  for  building  purposes,  having  refused  to 
complete  on  the  ground  that  building  on  the  land  was  expressly  prohibited 
.  by  the  Act  of  1884  :— 

Eeld,  on  a  summons  by  the  trustees  under  the  Vendor  and  Purchaser- 
Act,  1874,  that  the  Act  of  1883  did  not  constitute  a  sale  or  disposition 
"  under  the  authority  of  any  Act  of  Parliament,"  and  that,  having  regard 
to  the  Act  of  1884,  the  contract  could  not  be  enforced  against  the  pur- 
chasers. 

Adjourned  summons. 

On  the  21st  of  May,  1885,  the  trustees  of  SL  Saviour's  Becfory^ 
SouthwarJc,  put  up  for  sale  by  auction  a  piece  of  land  fronting 
Union  Street  and  Bed  Cross  Street,  Borough,  subject  to  certain  par- 
ticulars and  conditions  of  sale.  The  particulars,  after  describing 
the  property  as  "  freehold  building  land,"  stated  that  it  had  been 
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formerly  occupied  by  a  builder  and  contractor,  "  and  is  believed     V.-C.  B. 
to  have  been  formerly  an  unconsecrated  burial  ground.    It  is  1886 
especially  suited  for  its  former  use  as  premises  for  a  builder  and  trustees  of 
contractor,  or  for  a  timber-yard,  and  offers  sites  for  stabling  and  ^^'j^ector?'^ 
other  business  premises,  and  is  adapted  for  many  other  purposes  ;  and  Oyler. 

....  the  sale  of  the  adjoining  freehold  estate,  the  property  of 
the  trustees  of  the  Misses  Jones,  deceased,  ....  on  the  same 
day,  and  immediately  preceding  this  sale,  offers  to  speculators  an 
opportunity  for  the  acquisition  of  both  properties  and  their 
development  into  one." 

The  7th  condition  of  sale  stipulated  that  the  title  should 
commence  with  the  St.  Saviour's,  Southivarh  (Church  Bate  Aboli- 
tion) Act,  1883,  "whereby  the  property  mentioned  in  the  particu- 
lars, which  is  now,  and  has  been  for  many  years  past,  a  disused 
burial  ground,  and  which  is,  together  with  other  property  not 
comprised  in  the  particulars  or  included  in  this  sale,  in  the  said 
Act  described  as  "  (then  followed  the  description),  "  was  vested  in 
the  rectory  trustees,  the  present  vendors,  with  power  to  sell  and 
grant  leases  as  therein  mentioned." 

Condition  8  was  as  follows : — "  Notwithstanding  section  3  of 
the  Disused  Burial  Grounds  Act,  1884,  which  renders  it  unlawful  to 
erect  any  building  upon  any  disused  burial  ground  except  for 
certain  purposes,  the  vendors  believe  that  they  are  entitled  to  sell 
the  property  comprised  in  the  particulars  as  building  ground,  as 
by  sect.  5  of  the  same  Act  nothing  therein  contained  ^  shall  apply 
to  any  burial  ground  which  has  been  sold  or  disposed  of  under 
the  authority  of  any  Act  of  Parliament.' " 

At  the  sale  the  property  was  knocked  down  for  £2300  to  Messrs. 
Otjler,  who  thereupon  signed  the  contract  and  paid  the  deposit. 
The  purchasers,  who  had  bought  the  land  for  building  purposes, 
afterwards  refused  to  complete  on  the  ground  that  sect.  3  of  the 
Disused  Burial  Grounds  Act,  1884,  expressly  prohibited  the  erection 
of  any  buildings  on  "  a  disused  burial  ground,"  except  for  purposes 
not  material  to  the  present  case. 

The  trustees  then  took  out  this  summons  under  the  Ve7idor  and 
Purchaser  Act,  1874,  asking  for  a  declaration  that  the  purchasers 
were  precluded  by  the  conditions  of  sale  from  making  the  objec- 
tion, and  that  a  good  title  had  been  shewn. 
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V.-C.  B.       The  land  liad  been  closed  as  a  burial  ground  by  an  Order  in 
1886      Council  in  1853,  and  was  admitted  to  be,  in  fact,  "  a  disused 
Trustees  op  burial  ground." 

%lcTolT'^  By  the  St  Saviours,  SoutJiwark  (Church  Bate  Abolition)  Act, 
andOtlee.  1883,  after  reciting  that  under  letters  patent  granted  by  King 
James  I.,  and  a  conveyance  dated  in  1614,  the  rectory  and  parish 
church  of  St,  Saviour,  SouthwarJc,  and  the  burying  ground  of  the 
parish  church,  were  vested  in  trustees  upon  trust  that  the  income 
should  be  employed  by  the  churchwardens  in  maintaining  two 
chaplains  (subsequently  reduced  to  one),  a  schoolmaster  and 
usher,  and  in  maintaining  the  parish  church,  and  for  other  neces- 
sary expenses  connected  therewith:  and  also  reciting  an  Act 
of  King  George  III,,  authorizing  a  church  rate  to  be  levied  for, 
among  other  purposes,  the  repairs  of  the  church:  and  also  re- 
citing that  the  piece  of  ground  now  in  question,  being  the  here- 
ditaments described  in  the  first  schedule  to  the  present  Act,  had 
been  vested  by  a  conveyance  of  1863  in  the  wardens  of  the 
parish  church  in  fee  simple;  that  the  income  thereof  was  appli- 
cable to  the  repairs  and  maintenance  of  the  parish  church ;  and 
that  it  was  expedient  that  the  said  hereditaments  should  be 
vested  in  the  trustees  constituted  by  the  present  Act ;  and  also 
reciting  that  a  scheme  for  the  application  by  the  wardens  of  the 
parish  church  of  the  income  of  the  property  by  the  Act  vested  in 
the  trustees  in  defraying  the  expenses  then  defrayed  out  of  the 
church  rate,  and  for  the  abolition  of  the  rate,  and  for  other  pur- 
poses, had  been  approved  of:  It  was  enacted  (sect.  1),  that  the 
right  to  levy  the  church  rate  should  cease  :  (sect.  6),  that  the  ex- 
isting trustees  of  the  rectory  and  other  premises,  together  with  the 
rector  for  the  time  being  of  the  parish  church,  should  be  trustees 
of  the  rectory  and  premises,  and  that  all  property,  real  and  per- 
sonal, then  vested  in  the  existing  trustees  should  be  vested  in  the 
trustees  as  constituted  by  that  section,  thereinafter  referred  to  as 
"  the  trustees:"  and  (sect.  7)  that  certain  sums  of  cash  and  stock 
should  vest  in  the  trustees,  and  that  the  hereditaments  and  pre- 
mises described  in  the  first  schedule,  "  and  all  the  estate  and  in- 
terest of  the  wardens  therein,  shall  on  and  after  the  passing  of 
this  Act  be,  by  virtue  of  this  Act,  without  any  conveyance  abso- 
lutely vested  in  the  trustees,"  the  income  of  the  property  so 
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vested  in  the  trustees  to  be  paid  over  to  the  wardens  to  be  applied    v.-C.  B. 

by  them  in  payment  of  certain  stipends  to  the  rector  and  school-  1886 

master  of  St,  Saviour's,  and  towards  defraying  the  expenses  of  trust^of 

repair  and  maintenance  of  the  parish  church  and  other  expenses  St.  Saviour's 

^  ^  *^  ^  Kectort 

connected  with  the  church.  and  Oyler. 

By  sect.  9  the  trustees  were  empowered  to  sell,  either  by  public 

auction  or  private  contract,  or  to  let  on  building  or  other  leases, 

the  whole  or  any  part  of  the  hereditaments  vested  in  them  by 

the  Act. 

In  support  of  the  summons  affidavits  were  read  to  the  effect 
that  at  the  sale,  before  any  biddings  were  made,  the  auctioneer 
announced  that  the  property  was  a  disused  burial  ground,  to 
which  certain  disabilities  were  attached,  and  that  the  human  re- 
mains could  not  be  removed  without  an  order  from  the  Secretary 
of  State ;  but  Mr.  T.  P.  Oyler,  the  purchaser  who  attended  the 
sale,  deposed,  on  the  contrary,  that  no  such  announcement  was 
made  in  his  presence ;  that  his  only  object  in  bidding  for  the 
property  was  to  build  lodging-houses  thereon ;  that  he  made  his 
bids  solely  in  reliance  upon  the  particulars  and  conditions  of 
sale;  and  that  had  he  known  that  the  land  was  not  building 
land  as  described,  and  that  certain  disabilities  were  attached 
to  it,  he  would  not  have  made  any  bid  for  it  (1). 

Fischer,  Q.C,  and  Sharood,  for  the  summons : — 

The  purchasers'  objection  is  precluded  by  the  conditions :  they 
are  bound  to  accept  the  title  shewn  by  the  St.  Saviour's,  South- 
warJc  {Church  Bate  Abolition)  Act,  1883,  and  to  assume  that  the 
power  to  sell  and  grant  leases  referred  to  in  condition  7  is  a  valid 
and  subsisting  power.  All  the  circumstances  are  fully  stated  in 
the  particulars  and  conditions,  and  nothing  has  been  concealed. 
It  is,  moreover,  clear  that  this  land  comes  within  the  exception 

(1)  The  material  sections  of  the  ground,  except  for  the  purpose  of 

Disused  Burial  Grounds  Acf^  1884:,  enlarging  a  church,  chapel,  meeting- 

which  received  the  royal  assent  on  house,  or  other  places  of  worship." 
the  14th  of  August,  1884,  are  as  fol-        *'  5.  Nothing  in  this  Act  contained 

lows  : —  shall  apply  to  any  burial  ground  which 

"  3.  After  the  passing  of  this  Act  has  been  sold  or  disposed  of  under  the 

it  shall  not  be  lawful  to  erect  any  authority  of  any  Act  of  Parliament." 
buildings  upon  any  disused  burial 
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V.-C.  B.    in  sect.  5  of  the  Disused  Burial  Grounds  Act,  1884,  as,  by  virtue 
1886       of  the  St.  Saviour's  Church  Bate  Abolition  Act,  1883,  the  land  has 
Trustees  of  been  "  sold  or  disposed  of  under  the  authority  of  an  Act  of 
Parliament." 

AND  OyLER, 

  Marten,  Q.C.,  and  F.  H.  Colt,  for  the  Purchasers : — 

The  objection  is  not  precluded  by  the  conditions.  The  vendors 
cannot  invite  purchasers  to  buy  as  building  land  that  which  they 
know  cannot  be  used  for  that  purpose.  There  has  been  no  sale 
"  under  the  authority  of  an  Act  of  Parliament,"  for  the  disposi- 
tion of  the  property  made  by  the  Act  of  1883  does  not  constitute 
a  sale  "  under  the  authority  of  an  Act  of  Parliament."  That  Act 
simply  effected  the  transfer  for  parochial  purposes  of  charitable 
land  from  one  set  of  trustees  to  another ;  whereas  the  exception 
in  sect.  5  of  the  Act  of  1884  is  intended  only  to  apply  to  sales  or 
other  dispositions  for  valuable  consideration.  The  trusts  consti- 
tuted by  the  Act  of  1883  are  substantially  the  same  as  those 
which  previously  existed.  Besides,  the  Act  of  1883  constituted 
a  disposition  "by"  and  not  "  under  the  authority  of"  an  Act  of 
Parliament,  and  is  therefore  not  a  disposition  authorized  by  the 
Disused  Burial  Grounds  Act.  The  vendors  are  not  entitled  to 
insert  an  elaborate  condition  to  prevent  purchasers  from  doing 
that  which  the  particulars  and  conditions  expressly  invite  them 
to  do. 

Fischer,  in  reply. 

Bacon,  Y.C.:  — 

This  summons  raises  a  nice  question  of  conflict  between  two 
Acts  of  Parliament ;  and  as  I  am  satisfied  that  there  were  nothing 
but  honest  intentions  on  the  part  of  the  vendors — no  misdescrip- 
tion, and  no  attempt  to  mislead,  it  would  appear  to  be  hard  upon 
the  vendors  that  such  an  objection  as  is  here  taken  should 
prevail ;  but  if  the  objection  is  founded  upon  positive  law,  what 
right  have  I  to  disallow  it  ? 

This  piece  of  land  is  described  as  "building  land."  No 
doubt,  as  regards  its  position,  it  is  very  suitable  for  building 
land,  if,  by  law,  buildings  can  be  erected  upon  it.    There  is  no 
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imputation  upon  the  vendors  for  having  described  it  as  building     v.-c.  B. 
land,  particularly  as  their  explanation  contained  in  the  parti-  1886 
culars  is  very  distinct ;  they  say  it  was  occupied  by  a  builder  thust^s  of 
and  contractor  for  the  deposit  of  his  materials  and  is  very  suit-  St^ Saviour's 

^  _  •  Rectory 

able  for  a  like  purpose  for  the  future.  I  think  the  particulars  akd  Oyler. 
were  drawn  in  perfectly  good  faith :  but  if  it  was  the  intention  of 
the  vendors  to  bind  the  purchaser  to  take  upon  himself-  the 
burden  of  having  the  question  which  has  been  raised  decided, 
then  I  say  the  conditions  are  not  sufficiently  explicit.  The 
vendors  say,  "  Our  title  began  with  the  Act  of  1883,  in  which  the 
land  we  are  going  to  sell  is  described  in  the  schedule ;  and  by 
that  Act  of  Parliament  that  land  was  vested  in  us,  the  present 
trustees,  with  power  to  sell  and  grant  building  leases  as  therein 
mentioned."  Then  another  condition,  which  ought  to  be  read  as 
following  the  previous  condition  without  any  break,  says,  "  Not- 
withstanding sect.  3  of  the  Disused  Burial  Grounds  Act/'  which 
is  a  prohibitory  section,  "  the  vendors  believe  that  they  are 
entitled  to  sell  the  property  comprised  in  the  particulars  as 
building  ground,  as  by  sect.  5  of  the  same  Act  nothing  therein 
contained  *  shall  apply  to  any  burial  ground  which  has  been  sold 
or  disposed  of  under  the  authority  of  any  Act  of  Parliament.'  " 

The  question,  therefore,  has  to  be  decided  solely,  so  far  as  I  can 
see,  upon  the  Act  of  1883.  The  vendors  were  not  to  blame  in 
anything  they  have  done,  excepting  so  far  as  it  may  be  said  they 
are  to  be  blamed  for  not  having  expressly  told  the  purchasers 
that  the  legal  question  has  never  yet  been  decided.  A  con- 
dition stating  that  "  the  question  may  be  raised,  and  if  it  is 
decided  against  you,  you  take  the  burthen  of  that :  we  guarantee 
nothing,"  would  have  been  binding  on  the  purchaser ;  but  this  is 
not  really  a  condition  at  all,  but  only  a  statement  of  fact.  The 
vendors  believe  they  can  make  a  good  title  according  to  the 
particulars  and  conditions,  although  the  3rd  section  of  the  Dis- 
used Burial  Grounds  Act  says  there  shall  be  no  building ;  and 
they  insist  upon  that  because  they  say  the  Act  of  1883  did 
"  dispose  of"  the  land. 

Now,  the  Act  of  1883,  abolishing  the  church  rate  and  making  a 
new  disposition  of  the  property,  does,  in  the  plainest  terms,  vest 
in  the  trustees,  the  present  vendors,  the  property  in  question, 
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V.-C.  B.    and  declares  that  all  the  estate  and  interest  of  the  wardens  therein 
1886       shall  "  be,  by  virtue  of  this  Act,  without  any  conveyance  abso- 
Trus^s  of  lutely  vested  in  the  trustees."    Nothing  can  be  more  clear  and 
distinct. 

AND  Oyler.  But  then  it  becomes  necessary  to  consider  what  it  is  that  is 
vested  in  the  trustees.  Now  for  general  purposes — for  universal 
purposes  I  may  say — the  existence  of  burial  grounds  in  certain 
places  has  been  found  to  be  injurious  to  the  public  health  or  the 
public  convenience.  By  Orders  in  Council  such  burial  grounds 
were  closed.  Then  comes  this  Act  of  1884,  which  is  a  general 
Act,  but  which,  in  most  express  terms,  describes  "  a  disused  burial 
ground,"  saying  it  "shall  mean  a  burial  ground  in  respect  of 
which  an  Order  in  Council  has  been  made  for  the  discontinu- 
ance of  burials  therein."  Nothing  can  be  more  plain  than  that 
definition.  Nothing  can  be  more  plain  than  the  prohibitory 
section  :  "  After  the  passing  of  this  Act  it  shall  not  be  lawful  to 
erect  any  building  upon  any  disused  burial  ground  except  for  the 
purpose  of  enlarging  a  church."  What  was  the  position  of  the 
trustees,  the  present  vendors,  at  that  time  ?    Under  the  Act  of 

1883  it  is  said  they  have  power  to  sell.  I  do  not  dispute  that 
they  had,  but  it  is  a  power  they  did  not  exercise.    The  Act  of 

1884  does  not  give  any  title  to  a  disused  burial  ground ;  all  it 
does  is  to  prohibit  any  buildings  being  erected  on  it,  no  matter 
whose  it  may  be  or  what  powers  may  exist  over  it.  By  the  Act 
of  1883  the  trustees  had  a  right  to  sell  this  land ;  but  after  the 
Act  of  1884  was  passed  neither  the  trustees  nor  anybody  else 
could  use  it  for  any  other  purpose  than  that  to  which  it  had  been 
dedicated,  that  is,  as  waste  land. 

Then  it  is  said  that  the  Act  of  1883,  which  did  vest  in  the 
trustees  an  absolute  fee  simple  in  this  land,  was  a  sale  or  dis- 
position "  under  the  authority  of  an  Act  of  Parliament."  I  do 
not  think  so.  By  the  Act  of  1883  no  change  was  effected  in 
the  land.  The  trustees  were  empowered  to  sell  or  to  grant  build- 
ing leases.  If  they  had  exercised  either  of  those  powers  before 
the  Act  of  1884  was  passed,  that  would  have  been  lawful  on  their 
part.  As  they  chose  to  retain  a  disused  burial  ground  until,  on 
the  14th  of  August,  1884,  the  day  the  Act  received  the  royal 
assent,  the  law  declared  that  there  should  be  no  buildings  upon 


YOL.  XXXL] 


CHANCEKY  DIVISION. 


419 


any  disused  burial  ground,  except  for  the  purposes  mentioned,  I     V.-C.  B. 

think  it  was  unlawful  for  the  trustees  thereafter  either  to  build  1886 

upon  it  themselves  or  to  sell  it  as  building  land  as  they  proposed  trustees  of 

to  do  in  this  instance.    I  think  their  power  to  do  so  was  taken  ^^f^gcTORY^'^ 

away  by  the  Act  of  1884.    This  is  a  binding  and  valid  Act  of  and  Oyler. 

Parliament,  and  the  simple  question  is,  whether  I  am  to  force 

upon  these  purchasers  the  payment  of  money  which  they  have 

contracted  to  pay  in  the  face  of  an  Act  of  Parliament  which  says 

that  no  building  shall  be  erected  upon  this  land,  it  having  been 

closed  as  a  burial  ground  by  an  Order  in  Council.    I  think  it  is 

to  be  regretted  that  the  trustees  took  the  view  they  did,  and  that 

they  did  not  explain  a  little  more  fully  that  there  had  been  an 

Order  in  Council  under  which  this  land  has  become  a  disused 

burial  ground,  instead  of  simply  saying,  "  We  believe  that  under 

a  certain  Act  of  Parliament  we  have  a  right  to  sell." 

In  the  face  of  the  subsequent  Act  of  1884,  I  cannot  hold  that 
the  Act  of  1883  enabled  the  trustees  to  do  that  which  prior  to 
the  Act  of  1884  it  did  authorize  them  to  do — either  to  sell  or 
grant  leases  for  building  purposes. 

I  must  declare,  therefore,  that  the  contract  is  not  enforceable 
against  these  purchasers. 

Solicitors  :  Ntje,  Greenwood,  &  Moreton ;  A,  Turner  &  Son. 

G.  I.  F.  C. 
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v.-c.  B.     In  re  CEOOKE'S  MINING  AND  SMELTING  COMPANY. 

1886 

v-^  OILMAN'S  CASE. 

Jan.  30. 

  Coiwpany —  Winding-up —  Contrihutory — " Memher  " — Suhscrihing  Memorandum 

— Application  for  additional  Shares — Companies  Act,  1862  (25  &  26  Vict, 
c.  89),  s.  23  [Bevised  Ed.  Statutes,  vol.  xiv.,  p.  207]. 

On  the  formation  of  a  limited  company  (7.,  a  director,  subscribed  the 
memorandum  of  association  for  fifty  shares  as  his  qualification.  Shortly 
afterwards  he  expressed  his  intention  of  taking  fifty  more  shares,  and  there- 
upon, in  order  to  satisfy  the  requirements  of  the  Stock  Exchange  prior  to 
settlement  and  quotation,  signed  a  formal  letter  of  application  for  100 
shares,  it  being,  as  alleged,  intended  by  him  and  also  understood  by  his  co- 
directors  that  these  100  shares  included  the  fifty  for  which  he  had  sub- 
scribed the  memorandum.  100  shares  were  then  duly  allotted  to  him; 
they  were  registered  in  his  name,  and  he  fully  paid  them  up. 

The  company  having  afterwards  been  ordered  to  be  wound  up,  an  appli- 
cation by  the  liquidator  under  sect.  23  of  the  Companies  Act,  1862,  to  fix 
G.  as  a  contributory  in  respect  of  the  fifty  shares  for  which  he  had  sub- 
scribed the  memorandum,  was  dismissed  with  costs. 

This  was  an  application  to  fix  Ellis  Gilman  on  the  list  of  con- 
tributories  of  Crooke's  Mining  and  Smelting  Cornpany,  Limited, 

The  company  was  incorporated  in  1882  with  a  capital  of 
£301,000  in  £5  shares. 

The  memorandum  and  articles  were  dated  the  31st  of  March, 
1882,  and  the  company  was  registered  on  the  14th  of  April,  1882. 
Gilman  was  one  of  the  seven  original  subscribers  of  the  memoran- 
dum and  articles.  He  was  also  one  of  the  original  directors 
named  in  the  articles.  The  qualification  for  a  director  was  the 
holding  not  less  than  fifty  paid-up  shares.  Among  the  seven 
signatories  of  the  memorandum  were  several  other  directors,  who 
also  signed  for  fifty  shares  each. 

On  the  24th  of  April,  1882,  Gilman  and  other  directors  signed 
applications  for  100  shares  each.  Gilman  s  application  was  in  the 
common  form.  Two  of  the  others  had  a  note  appended  that  the 
100  shares  applied  for  were  to  include  the  fifty  specified  in  the 
memorandum.  All  these  shares  were  allotted  on  the  28th  of 
April,  1882,  and  Gilman  and  others  were  entered  in  the  register 
and  treated  as  the  holders  of  100  shares  each,  and  Gilman  had 
paid  his  100  shares  up  in  full. 
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The  company  was  ordered  to  be  wound  up  on  the  1st  of  August,     v.-C.  B. 
1885,  and  the  liquidator  put  down  Oilman  as  a  contributory  for  isse 
fifty  shares  pursuant  to  the  memorandum,  and  the  Chief  Clerk  G<j^]^»g 
having  declined  to  settle  him  on  the  list,  the  matter  was  adjourned  Case. 
into  Court. 

Gilmans  statement,  supported  by  the  secretary,  was  as  follows: — 
He  had  signed  the  memorandum  for  fifty  shares  as  his  qualifi- 
cation. 

Subsequently  he,  together  with  other  directors  who  had  also 
signed  the  memorandum,  was  urged  to  take  shares  in  addition  to 
his  qualification,  whereupon  he  consented  to  take  fifty  more 
shares,  making,  with  those  for  which  he  had  signed  the  memo- 
randum, 100  shares. 

At  the  same  time  he  was  informed,  and  he  was  so  advised  by 
the  solicitor  to  the  company,  that  it  was  necessary,  in  respect  of 
all  the  shares  he  had  agreed  to  take,  that  he  should  sign  the 
usual  form  of  letter  of  application  to  the  company  for  them,  as 
the  committee  of  the  Stock  Exchange  required,  on  being  applied 
to  for  a  settlement  and  quotation,  the  production  of  letters  of 
application  for  all  shares  allotted,  including  those  for  which  the 
memorandum  had  been  signed.  Accordingly,  on  the  24th  of 
April,  1882,  Oilman  signed  and  sent  a  formal  letter  of  application 
for  100  shares,  it  being,  as  he  deposed,  intended  by  him  and 
"  understood  "  at  the  time  by  the  directors  and  other  officers  of 
the  company,  that  the  100  shares  included  the  fifty  for  which  he 
had  signed  the  memorandum. 

Other  subscribers  to  the  memorandum  also  took  further  shares 
and  signed  similar  letters  of  application,  but  took  the  precaution 
of  adding  a  note  to  the  effect  that  the  shares  thus  formally  ap- 
plied for  included  the  shares  for  which  they  had  signed  the 
memorandum,  and  the  shares  were  then  allotted  on  the  28th  of 
April,  1882. 

Hemming,  Q.C.,  and  Phipson  Beale,  for  the  liquidator  : — 
Oilman  by  subscribing  the  memorandum  for  fifty  shares  made 
himself  a  shareholder  for  that  amount.    That  the  contract  to 
take  those  shares  was  complete  the  moment  he  subscribed  for 
them  is  clear  from  the  terms  of  sect.  23  of  the  Companies  Act,  1862, 


422 


CHANCERY  DIVISION. 


[VOL.  XXXI. 


V.-C.  B.     which  says  that,  "  The  subscribers  of  the  memorandum  of  associa- 
1886      tion  of  any  company  under  this  Act  shall  be  deemed  to  have 
Oilman's    agreed  to  become  members  of  the  company  whose  memorandum 


they  have  subscribed,  and  upon  the  registration  of  the  company 
shall  be  entered  as  members  on  the  register  of  members." 

But  the  case  is  covered  by  authority.  In  Evans's  Case  (1), 
Evans,  who  was  a  director,  subscribed  the  memorandum  for 
shares,  and  although,  just  as  in  the  present  case,  the  shares  sa 
subscribed  for  were  never  allotted  and  his  name  was  not  on  the  re- 
gister for  them,  yet  it  was  held  that  his  name  ought  to  have  been 
on  the  register ;  that  it  was  negligence  on  his  part  not  to  have  put 
his  name  on  ;  and  that  he  was  therefore  a  contributory  in  respect 
of  those  shares.  According  to  that  case,  to  make  a  subscriber  to 
the  memorandum  liable,  there  is  no  necessity  for  a  formal  appli- 
cation or  a  formal  allotment,  for  the  effect  of  signing  is  to  place 
him  in  exactly  the  same  position  as  if  he  had  sent  a  letter  of 
application  for  the  shares  and  received  in  return  a  letter  of  allot- 
ment. Sidneys  Case  (2)  is  another  authority  to  the  same  effect. 
What  was  "  understood  "  by  Oilman  and  his  co-directors  to  be  his 
position  when  formally  applying  for  100  shares  does  not  affect 
the  clear  law  of  the  case,  and  is  not  admissible  to  alter  the  plain 
import  of  the  written  documents. 

Marten,  Q.C.,  and  Bawlins,  for  Oilman : — 

In  the  cases  cited  there  had  been  no  allotment  of  shares  at  all, 
and  therefore  they  have  no  application  to  the  present  case  where 
there  was  actual  allotment  followed  by  registration  of  shares  in 
Oilman's  name.  We  admit  that  subscribing  the  memorandum  of 
association  for  a  certain  number  of  shares  creates,  under  sect.  23, 
a  contract  on  the  part  of  the  subscriber  to  become  a  member  of 
the  company:  but  we  say  that  the  subsequent  allotment  of  a 
larger  number  of  shares  than  that  for  which  he  subscribed  the 
memorandum  will  cover  the  number  for  which  he  subscribed  and 
satisfy  the  contract,  provided  he  pays  for  the  shares  either  "  in 
meal  or  in  malt "  :  Be  Freen  &  Co.  (3) ;  Drummond's  Case  (4). 
Here  Oilman  paid  in  cash  for  the  100  shares  he  formally  applied 


(1)  Law  Kep.  2  Ch.  427. 

(2)  Ibid.  13  Eq.  228. 


(3)  15  W.  K.  166. 

(4)  Law  Rep.  4  Ch.  772. 
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for,  and  which  the  evidence  shews  were  always  understood  and    V.-C.  B. 
intended  to  include  the  fifty  for  which  he  had  subscribed.    It  1886 
has  been  held  that  the  contract  created  by  subscribing  the  memo-  Oilman's 
randum  does  not  irrevocably  bind  the  subscriber  to  matters  not 
required  by  the  Act  to  be  stated  in  the  memorandum.    Thus,  if 
the  subscriber  afterwards  takes  the  full  equivalent  of  the  shares 
for  which  he  has  subscribed,  he  has  fulfilled  his  obligation: 
Duke's  Case  (1).    The  letter  of  application  cannot  be  regarded 
as  a  contract  to  take  100  shares  independently  of  the  fifty  sub- 
scribed for,  there  being  no  intention  to  create  such  a  contract : 
Webb  V.  Smith  (2). 

Hemming,  in  reply : — 

Evans's  Case  (3)  is  precise  as  to  the  subscriber's  liability  under 
sect.  23 ;  and  the  result  is  that  if  a  director  subscribes  the  memo- 
randum for  a  certain  number  of  shares  he  is  not  merely  a  person 
who  has  promised  to  apply  for  shares  but  an  actual  shareholder, 
and  therefore,  being  a  director,  under  the  immediate  obligation  of 
putting  his  name  on  the  register ;  and  consequently,  in  settling 
the  list  of  contributories  when  the  company  comes  to  be  wound 
up,  he  must  be  treated  as  if,  on  the  formation  of  the  company, 
he  had  been  the  actual  registered  holder  of  the  shares  he  sub- 
scribed for.  Here  the  application  for  100  shares  was  general  and 
unqualified,  and  must  be  regarded  as  the  application  of  a  man 
who  was  already  the  holder  of  fifty  shares  and  applied  for  100 
more. 


Bacon,  V.C.  :— 

I  cannot  entertain  any  doubt  about  this  case.  In  my  opinion 
what  was  done  by  Mr.  Gilman  is  palpably  clear  and  consonant 
with  good  faith,  and  the  application  now  made  by  the  liquidator 
is  an  unreasonable  one. 

It  is  quite  true  that,  after  Mr.  Gilman  signed  the  memorandum 
of  association  for  fifty  shares,  the  obligation  which  the  23rd  section 
of  the  Companies  Act,  1862,  casts  upon  a  man  who  subscribes  the 
memorandum  of  a  company,  was  fixed  upon  him.    He  was  bound 

(1)  1  Ch.  D.  620.  (2)  30  Ch.  D.  192. 

(3)  Law  Rep.  2  Ch.  427. 
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V.-O.  B.  to  take  fifty  shares.  He  fulfils  that  obligation  by  applying  for  a 
1886  larger  number  of  shares,  including  in  his  application  the  fifty  for 
Oilman's  which  he  had  subscribed  the  memorandum,  making  in  all  100 
shares.  The  100  shares  are  allotted:  they  are  registered  in  his 
name ;  they  get  into  his  hands,  and  all  this  is  acquiesced  in  by 
the  company.  They  take  his  money  and  allot  him  the  shares. 
He  had  performed  his  obligation  to  take  fifty  shares,  and  he  is 
the  allottee  of  those  shares.  To  say  that,  because  he  has  taken 
a  larger  number  of  shares  than  he  was  obliged  to  take,  he  is 
therefore  now  liable  in  addition  for  the  fifty  shares  which  he  was 
originally  liable  to  take  and  did  take,  is,  in  my  opinion,  in  the 
highest  degree  unreasonable.  Who  is  injured  by  what  has  been 
done  ?  The  shareholders  look  into  the  register  and  find  Mr.  Gil- 
man^s  name  down  for  100  shares.  In  my  opinion  he  has  done 
all  the  law  requires  him  to  do,  and  it  would  be  unjust  and  un- 
reasonable that  he  should  be  asked  now  to  take  a  number  of 
shares  he  never  agreed  to  take  when  he  is  already  a  holder  of 
the  shares  he  did  agree  to  take.  None  of  the  cases  that  have 
been  referred  to  cover  the  present  case.  That  which  comes 
nearest  to  it  is  the  case  of  Be  Freen  &  Co.  (1),  where  the  one 
share  subscribed  for  was  reckoned  under  a  subsequent  allotment 
of  ten  shares  for  which  application  was  made. 

On  the  plain  facts  of  the  case,  and  on  the  evidence  that  has 
been  adduced,  it  is  clear  that  Mr.  Gilman  became  bound  to  be  a 
shareholder  for  the  additional  number  of  shares  beyond  the  fifty 
for  which  he  subscribed  the  memorandum,  and  that  this  liability 
he  discharged.  There  is  not  the  slightest  doubt  also  that  he  was 
liable  for  the  fifty  shares  for  which  he  subscribed  the  memo- 
randum and  which  he  was  under  an  obligation  to  take.  That 
obligation  he  has  also  acquitted  himself  of. 

I  refuse  the  application  with  costs,  but  the  liquidator,  when 
he  has  paid  the  costs,  will  be  entitled  to  have  them  repaid  out  of 
the  assets  of  the  company. 

Solicitors  :  Davidson  &  Morriss ;  Clarice,  Bawlins,  &  Co, 


(1)  15  W.  K.  166. 


G.  1.  F.  C. 
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WILLMOTT  V.  LONDON  CELLULOID  COMPANY.  v.-c.b. 

1886 

[1884   W.  4298.] 

Feh.  X,  2. 

Company —  Winding-up — Debenture-holder — Mortgagee — Fraudulent  Preference   

— Right  of  Action — Ride  in  Bankruptcy — Creditors. 

The  rule  in  bankruptcy  that  the  doctrine  of  fraudulent  preference 
cannot  be  enforced  for  the  benefit  of  a  single  creditor  or  class  of  creditors, 
but  only  for  the  benefit  of  the  general  body  of  creditors,  is  applicable  to 
the  winding-up  of  a  company  under  the  Corrvpanies  Act,  1862.  Con- 
sequently, sect.  164  confers  no  right  upon  a  debenture-holder  of  a  com- 
pany in  liquidation  to  take  proceedings  on  behalf  of  himself  and  the  other 
debenture-holders  to  set  aside  a  transaction  on  the  ground  of  fraudulent 
preference. 

B,  and  H.,  directors  of  a  limited  company,  B.  being  managing  director, 
advanced  moneys  from  time  to  time  to  the  company  to  purchase  goods 
and  discharge  pressing  claims.  In  September,  1884,  the  company's  pre- 
mises were  burnt  down,  and  the  insurance  company  admitted  their  liability 
to  pay  £3000  in  respect  of  the  damage.  B.  and  H.  then  held  a  "  directors' 
meeting," — two  directors  forming  a  quorum — and  passed  resolutions  for 
commencing  actions  against  the  company  for  the  moneys  advanced  and 
for  instructing  a  firm  of  solicitors  to  appear  and  consent  on  behalf  of  the 
company  to  immediate  judgment.  The  actions  were  accordingly  brought 
and  immediate  judgment  taken  by  consent,  and  thereupon  B.  and  E, 
obtained  the  £3000  from  the  insurance  company  under  garnishee  orders, 
the  company  being  at  that  time  insolvent.  In  December,  1884,  the  holder 
of  a  mortgage-debenture,  in  form  a  charge  upon  all  the  property  of  the 
company  both  present  and  future,  brought  an  action  on  behalf  of  himself 
and  the  other  holders  of  mortgage-debentures  against  the  company,  B.  and 
E.,  claiming  (1)  repayment  of  the  £3000  by  B.  and  E.,  and  (2)  the  usual 
relief  in  a  debenture-holder's  action.  Two  days  after  the  issue  of  the  writ 
a  petition  was  presented  for  winding  up  the  company,  and  shortly  after- 
wards a  winding-up  order  was  made.  At  the  trial  the  Plaintiff  relied  on 
sect.  164  of  the  Companies  Act,  1862,  as  entitling  him  to  recover  the  £3000 
on  the  ground  of  "  fraudulent  preference  "  ; — 

Eeld,  that  so  much  of  his  claim  as  was  based  on  fraudulent  preference 
must  be  dismissed  with  costs,  but  that  he  was  entitled  to  the  ordinary 
judgment  for  accounts  and  inquiries  as  to  the  debenture  debt. 

Ex  parte  Cooper  (1)  considered. 

The  Defendants,  the  London  Celluloid  Company,  Limited,  were 
incorporated  on  the  4th  of  February,  1881,  with  a  capital  of 
£30,000  in  £10  shares. 

(1)  Law  Kcp.  10  Ch.  510. 
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V.-C.  B.  One  of  the  objects  mentioned  in  the  memorandum  of  asso- 

1886  ciation  was  to  raise  money  in  such  manner  as  the  company 

WiLLMOTT  should  think  fit,  and  in  particular  by  the  issue  of  debentures 

London  ^^^''g®^  upon  all  or  any  of  the  company's  property  (both  present 

Celluloid  and  future)  including  its  uncalled  capital :  and  by  clause  48  of 
Company.      ,  .  ,        .  .    .        .  -i   t    i  it 

—       the  articles  oi  association,  it  was  provided  that  the  directors 

might  from  time  to  time  at  their  discretion  borrow  from  the 

directors,  members,  or  other  persons,  any  sum  or  sums  of  money 

for  the  purposes  of  the  company,  but  so  that  the  moneys  at  any 

one  time  owing  should  not,  without  the  sanction  of  a  general 

meeting,  exceed  one  half  of  the  capital  from  time  to  time  paid 

up ;  and  might  raise  or  secure  the  repayment  of  such  moneys  in 

such  manner  and  upon  such  terms  and  conditions  in  all  respects 

as  they  should  think  fit,  and  in  particular  (but  without  prejudice 

to  said  generality)  by  the  issue  of  debentures  of  the  company 

charged  upon  all  or  any  part  of  the  property  of  the  company. 

In  the  month  of  April,  1883,  the  directors  of  the  company 
raised  a  sum  of  £7000  by  the  issue  of  mortgage  debentures 
(hereinafter  called  the  "first  mortgage  debentures")  carrying 
interest  at  £7  per  cent,  per  annum  and  the  principal  being 
payable  on  the  24th  of  April,  1884. 

The  first  mortgage  debentures  were  all  in  the  same  form,  and 
by  each  the  company  agreed  to  pay  to  the  lender,  or  other  the 
registered  holder  for  the  time  being  of  the  debenture,  the  prin- 
cipal sum  thereby  secured  on  the  24th  of  April,  1884,  and  in  the 
meantime  to  pay  interest  thereon  at  the  rate  of  £7  per  cent,  per 
annum  by  equal  quarterly  payments ;  and  the  company  thereby 
charged  with  the  payment  of  such  principal  sum  and  interest  its 
undertaking  and  all  its  property  both  present  and  future,  in- 
cluding its  uncalled  capital  for  the  time  being ;  and  each  such 
debenture  was  described  as  one  of  a  series  of  debentures  for 
securing  the  principal  sum  of  £7000,  and  was  stated  to  be  issued 
upon  and  subject  to  the  conditions  indorsed  thereon. 

By  the  conditions  indorsed  on  these  mortgage  debentures  it 
was  (amongst  other  things)  provided  that  the  debentures  should 
rank  ^ari  passu  as  a  first  charge  upon  the  property  within  men- 
tioned ;  and  that  the  charge  created  by  the  debentures  should  be 
a  floating  security,  and  that  accordingly  the  company  might  in 
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the  course  of  its  business  deal  with  and  dispose  of  the  property 
charged  in  such  manner  as  the  company  might  think  fit. 

The  Plaintiff  was  the  registered  holder  of  twenty  first  mort- 
gage debentures,  all  dated  the  24th  of  April,  1883,  and  pur- 
porting to  secure  principal  sums  amounting  in  the  aggregate  to 
£1400. 

The  Defendants  Eclivard  Hodson  Bayley  and  Bohert  William 
Hanbury  were  the  registered  holders  of  first  mortgage  deben- 
tures, and  they  also  held  certain  other  debentures  (hereinafter 
called  the  "  second  mortgage  debentures  ")  for  sums  amounting 
in  the  aggregate  to  £1800,  which  were  issued  by  the  company 
subsequently  to  the  first  mortgage  debentures. 

The  second  mortgage  debentures  were  in  the  same  form  as  the 
first,  except  that  they  were  subsequent  in  date  and  carried  interest 
at  £7  10s.  per  cent,  per  annum. 

The  Defendants  Bayley  and  Hanhury  were  directors  of  the 
company,  and  had  been  such  since  its  formation,  being  two  of  the 
directors  named  in  the  articles  of  association. 

In  the  year  1882  the  Defendant  Bayley  was  appointed  manag- 
ing director.  From  time  to  time  he  and  his  co-director,  the 
Defendant  Hanbury,  advanced  various  sums  of  money  to  the  com- 
pany by  way  of  loan,  to  enable  them  to  purchase  stock  and 
to  discharge  pressing  claims,  it  being  agreed  that  the  loan  should 
be  repaid  on  demand  with  interest,  and  that  the  repayment 
should  be  a  first  charge  on  the  property  of  the  company.  The 
Defendant  Bayley  alleged  that,  as  an  inducement  to  make  the 
advances,  it  was  understood  that  the  company  would  allow  them 
at  any  time  to  obtain  judgment  for  the  sums  advanced,  and  thus 
obtain  priority  over  the  debenture  debt. 

In  September,  1884,  part  of  the  company's  works  at  Cray  ford, 
Kent,  and  of  the  stock,  plant,  and  machinery  there,  was 


destroyed  by  fire.  The  stock,  plant,  and  machinery  were  insured, 
and  the  insurance  company  admitted  their  liability  to  pay  to  the 
company  the  sum  of  £3000.  At  that  time  the  sum  due  to  the 
Defendant  Bayley  from  the  company  for  advances  amounted  to 
upwards  of  £2450.  A  considerable  sum  was  also  similarly  due  to 
the  Defendant  Hanhury, 

Shortly  after  the  fire,  the  Defendants  Bayley  and  Hanhury  held 
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a  meeting  as  directors — two  having  been,  by  resolution,  fixed  as 
a  quorum — and  passed  resolutions  for  commencing  actions  against 
the  company  to  recover  their  advances,  and  for  instructing  a  firm 
of  solicitors  to  appear  and  consent  on  behalf  of  the  company 
to  immediate  judgments.  Thereupon  the  actions  were  com- 
menced, and  a  firm  of  solicitors  appeared  for  the  company,  and 
consented  to  immediate  judgment  in  both  actions.  The  Defen- 
dants Bayley  and  Hanhury  then  forthwith  attached  the  £3000  in 
the  hands  of  the  insurance  company  under  garnishee  orders  to 
answer  the  judgments,  and  having  thus  obtained  payment  of  the 
money,  they  applied  it  in  payment  of  the  debts  due  to  them. 

At  the  time  the  £3000  was  received  by  the  Defendants  Bayley 
and  Hanhury  the  company  was  in  an  insolvent  condition,  and 
shortly  afterwards,  on  the  6th  of  October,  1884,  a  distress  was  put 
into  their  works  at  Crayford  by  the  landlords  for  arrears  of  rent 
amounting  to  about  £400,  but  the  Defendants  Bayley  and  Hanhury 
themselves  purchased  the  stock,  machinery,  and  plant  taken  under 
the  distress  for  £450  10s.  6d. 

The  £1400  secured  by  the  Plaintiff's  debentures  being  still 
due,  together  with  an  arrear  of  interest,  the  Plaintiff,  on  the  8th 
of  December,  1884,  brought  this  action,  on  behalf  of  himself  and 
the  other  holders  of  mortgage  debentures,  against  the  company 
and  Messrs,  Bayley  and  Hanhury,  charging  the  latter  Defendants 
with  having  improperly  received  and  retained  the  £3000  in- 
surance money,  knowing  at  the  time  that  the  company  was  hope- 
lessly insolvent;  also  with  having  purchased  the  distrained 
chattels  for  their  own  benefit  and  at  a  price  very  much  below 
their  true  value.  He  also  charged  the  Defendant  Bayley  with 
having  removed  large  quantities  of  celluloid  from  the  company's 
wQrks  to  his  own,  Bayley' s,  works  in  Surrey. 

The  Plaintiff  claimed : — 

(1.)  A  declaration  that  the  first  mortgage  debentures  constituted 
a  first  charge  upon  all  the  property  of  the  company  including  its 
uncalled  capital : 

(2.)  A  declaration  that  the  £3000  insurance  money  received  by 
the  Defendants  Bayley  and  Hanhury  formed  part  of  the  property 
of  the  company,  and  that  the  said  Defendants  were  liable  to 
repay  such  sum  ;  and  judgment  against  them  accordingly : 
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(3.)  A  declaration  that  the  celluloid  removed  by  the  Defen- 
dant Bmjley  from  the  company's  works,  and  the  machinery,  stock- 
in-trade,  and  other  chattels  purchased  by  himself  and  Hanhury 
under  the  distress,  respectively  formed  part  of  the  property  of  the 
company,  and  that  the  said  Defendants  might  be  ordered  to 
deliver  up  and  account  for  the  same  respectively  : 

(4.)  An  account  of  what  was  due  to  the  Plaintiff  and  the  other 
holders  of  the  first  mortgage  debentures  for  principal,  interest, 
and  costs : 

(5.)  That  the  first  mortgage  debentures  might  be  enforced  by 
foreclosure  or  sale :  and 

(6.)  A  receiver  and  manager  of  the  property  and  business 
of  the  company.  i  v  n 

Prior  to  the  action  the  Defendant  Hanhury  admitted  the  Plain- 
tiff's claim  as  against  him,  but  the  Defendant  Bayley  delivered  a 
statement  of  defence,  in  which  he  detailed  the  items  of  the  debt 
for  which  he  afterwards  obtained  judgment  against  the  company, 
and  he  alleged  that  by  agreement  with  the  company  his  advances 
were  to  be  a  first  charge  on  their  property.  He  further  alleged 
that  the  company  had  no  defence  whatever  to  his  action  for  debt ; 
that  it  would  have  been  most  improper  on  their  part  to  have 
resisted  it :  and  that  to  protect  his  own  interests  he  had  himself 
effected  the  insurance  of  the  company's  premises,  and  advanced 
the  premiums  to  keep  it  on  foot.  He  submitted  that,  having 
regard  to  the  facts  of  the  case,  and  in  particular  to  the  fact  that 
the  insurance  moneys  were  attached  and  paid  before  the  issue 
of  the  writ  in  the  present  action,  those  moneys  never  were  at 
any  time,  at  all  events  not  after  being  attached,  subject  to  the 
charge  created  by  the  debentures  in  priority  to  the  charge  there- 
on in  his  favour.  He  also  denied  having  removed  celluloid  from 
the  company's  works  to  his  own ;  and  with  regard  to  the  distress, 
he  stated  that  in  order  to  preserve  the  chattels  for  the  company 
he  and  Hanbury  agreed  to  advance  moneys  for  the  purchase  of 
the  chattels  and  to  pay  off  the  distress :  that  the  purchase  was 
thereupon  effected,  but  the  chattels  were  allowed  to  remain  on  the 
company's  premises  with  a  view  to  their  being  repurchased  for 
the  purposes  of  the  business :  that  the  price  paid  for  them  was 
fair  and  proper,  being  the  value  at  which  they  had  been  appraised 
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V.-C.  B.  for  the  distress  by  two  independent  and  competent  brokers :  and 

1886  that  so  far  as  he,  Bayley,  was  concerned,  he  was  and  always  had 

WiLLMOTT  been  willing  that  the  company  should  resume  possession  of  the 

London  chattels  on  their  paying  him  the  moneys  he  had  advanced  towards 

Celluloid  their  purchase. 

Company.  mi     -r>i  •    -jv  i 

—         The  Plamtifif  then  joined  issue,  and  the  action  now  came  on  for 
trial. 

The  circumstances  alleged  in  the  Defendant  Bayley' s  statement 
of  defence,  as  to  the  advance  to  the  company  of  the  moneys  con- 
stituting the  debt  for  which  he  obtained  judgment  and  as  to  the 
purchase  of  the  distrained  chattels,  were  duly  proved  in  evidence. 
It  was  also  proved  that  the  celluloid  alleged  by  the  Plaintiff  to 
have  been  removed  by  Bayley  from  the  company's  works  had  been 
sold  by  the  receiver  under  Bayley  s  own  order,  together  with  the 
chattels  which  had  been  bought  under  the  distress  and  allowed  to 
remain  on  the  premises  as  above  mentioned,  and  that  the  entire 
proceeds  had  been  paid  into  Court  in  the  present  action.  It  ap- 
peared from  entries  in  the  company's  minute  book,  that  during 
the  months  of  September  and  October,  1884,  the  company  was 
practically  in  an  insolvent  condition,  and  was  being  pressed  by 
various  creditors. 

A  question  of  fact  was  raised  upon  clause  48  of  the  company's 
articles  of  association  as  to  whether  the  debenture  debt  exceeded 
one-half  of  the  paid-up  capital,  but  it  was  proved  from  the  com- 
pany's books  that  the  debt  did  not  exceed  the  limit. 

On  the  10th  of  December,  1884,  two  days  after  the  issue  of  the 
writ  in  this  action,  a  petition  was  presented  for  winding  up  the 
company,  and  a  winding-up  order  was  made  on  the  20th  of  De- 
cember, 1884.  An  official  liquidator  was  thereupon  appointed, 
and  he  was  afterwards  appointed  receiver  in  this  action.  The 
Plaintiff  had  duly  obtained  the  leave  of  the  Court  to  proceed 
with  the  action. 

Millar,  Q.C.,  and  /.  G.  Laing,  for  the  Plaintiff: — 

The  main  object  of  the  action  is  to  recover  the  £3000  insurance 
money,  the  company's  only  substantial  asset,  and  we  contend 
that  the  retention  of  the  money  by  the  Defendants  Bayley  and 
Hanbury,  two  directors  of  the  company,  in  discharge  of  their 
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debts  at  a  time  when  the  company  was  obviously  and  to  their 
knowledge  insolvent,  is  invalid  as  being  a  "  fraudulent  preference  " 
under  sect.  164  of  the  Companies  Act,  1862,  which  enacts  that 
"  any  such  conveyance,  mortgage,  delivery  of  goods,  payment, 
execution,  or  other  Act  relating  to  property  as  would,  if  made  or 
done  by  or  against  any  individual  trader,  be  deemed  in  the  event 
of  his  bankruptcy  to  have  been  made  or  done  by  way  of  undue 
or  fraudulent  preference  of  the  creditors  of  such  trader,  shall,  if 
made  or  done  by  or  against  any  company,  be  deemed,  in  the 
event  of  such  company  being  wound  up  under  this  Act,  to  have 
been  made  or  done  by  way  of  undue  or  fraudulent  preference  of 
the  creditors  of  such  company,  and  shall  be  invalid  accordingly  "  : 
Gas  Light  Improvement  Company  v.  Terrell  (1).  Bayley  and  Han- 
hury,  being  directors,  were  in  the  position  of  trustees  for  the 
company,  and  it  was  therefore  their  plain  duty  to  act  for  the 
benefit  of  the  company  and  not  with  regard  to  their  own  parti- 
cular interests :  SyJces'  Case  (2).  A  director  cannot,  as  against 
his  company,  retain  a  benefit  for  himself  in  a  matter  in  which, 
owing  to  his  fiduciary  position,  he  is  unable  to  exercise  an  un- 
biassed judgment :  Weston  s  Case  (3). 

Bramwell  Davis,  for  the  official  liquidator  of  the  Defendant 
company : — 

The  debentures  being  "  a  floating  security,"  a  declaration  should 
be  made  in  the  form  indicated  in  In  re  Colonial  Trusts  Corpora- 
tion (4)  and  Wheatley  v.  Silkstone  and  Haigh  Moor  Coal  Com- 
pany (5). 

Methold,  for  the  Defendant  Hanhimj,  submitted  to  the  judg- 
ment of  the  Court  and  offered  to  pay  into  Court  the  sum  required 
to  answer  the  Plaintiff's  claim  against  him,  after  deducting  the 
sum  which  he  had  contributed  towards  the  purchase  of  the 
chattels  under  the  distress. 
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Marten,  Q.C.,  and  T,  Bihton,  for  the  Defendant  Bayley : — 
The  Plaintiff  is  not  a  person  who  can  take  advantage  of  the 


(1)  Law  Rep.  10  Eq.  168. 

(2)  Ibid.  13  Eq.  255. 


(3)  10  Ch.  D.  579. 

(4)  15  Ch.  D.  465. 


Vol.  XXXI. 
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V.-O.  B.     doctrine  of  fraudulent  preference  :  that  doctrine  is  only  intended 
1886       for  the  benefit  of  creditors  in  general.    This  is  a  claim  by  a 

WiLLMOTT  mortgagee,  an  individual  creditor  or  the  representative  of  a  single 
London     ^^^^^     creditors,  and  in  bankruptcy  the  rule  is  that  proceedings 

Celluloid   by  a  single  creditor  for  his  own  benefit  and  not  for  the  benefit  of 

  '    creditors  in  general  cannot  be  maintained  :  Ex  parte  Cooper  (1). 

The  164th  section,  we  submit,  puts  the  law  of  fraudulent  pre- 
ference in  the  case  of  an  insolvent  company  on  the  same  footing 
as  in  an  ordinary  bankruptcy,  and  is  therefore  intended  only  for 
the  protection  of  the  general  body  of  creditors.  There  is  no 
authority  for  the  proposition  that  a  mortgagee  coming,  as  in 
the  present  case,  to  establish  his  charge,  can  set  aside  a  trans- 
action on  the  ground  of  fraudulent  preference.  With  regard  to 
the  fiduciary  position  of  the  Defendant  directors,  the  case  of  Gas 
Light  Improvement  Company  v.  Terrell  (2)  was  an  action  by  the 
company :  here  the  action  is  by  a  debenture-holder,  a  creditor  of 
the  company — an  important  distinction  ;  for  though  a  director  is 
a  trustee  for  his  company  he  is  not  a  trustee  for  the  company's 
creditors,  and  he  may  therefore,  without  rendering  himself  liable 
to  the  creditors  on  the  ground  of  fraudulent  preference,  repay 
himself  money  he  has  advanced  for  the  benefit  of  the  company  : 
Foohy  Jachson,  and  Whyte's  Case  (3).  Moreover,  the  Plaintiff 
has  not  charged  "  fraudulent  preference "  by  his  pleadings. 
Fraud,  if  relied  on  by  a  plaintiff,  must  be  distinctly  alleged  and 
as  distinctly  proved,  and  must  not  be  left  to  be  merely  inferred 
from  the  facts  :  Davy  v.  Garrett  (4).  In  re  Colonial  Trusts  Cor- 
poration (5)  and  Wheatley  v.  Silhstone  and  Haigh  Moor  Coal 
Company  (6)  shew  that  where  mortgage  debentures  constitute, 
as  they  do  here, "  a  floating  security  "  on  the  company's  property, 
it  is  not  until  the  company's  business  is  put  an  end  to  by  the 
appointment  of  a  receiver  or  a  winding-up  order  that  the  charge 
becomes  fixed,  the  property  actually  subject  to  the  charge  being 
the  property  subsisting  at  that  moment ;  otherwise  a  company 
which  has  issued  debentures  would  never  be  able  to  use  its  pro- 
perty in  carrying  on  its  business.    Consequently,  this  £3000 


(1)  Law  Eep.  10  Ch.  510. 

(2)  Ibid.  10  Eq.  168. 

(3)  9  Ch.  D.  322. 


(4)  7  Ch.  D.  473. 
C5)  15  Ch.  D.  465. 
(6)  29  Ch.  D.  715. 
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insurance  money,  which  was  paid  while  the  company  was  a  going 
concern,  was  capable  of  being  dealt  with  by  the  company  in  any 
way  they  chose,  without  regard  to  any  claims  by  the  debenture- 
holders.  Bayley  and  Hanhury  under  their  wide  powers  as  directors, 
two  directors  forming  a  quorum,  were  entitled  to  pass  resolutions 
as  to  the  disposition  of  the  money.  As  agents  of  the  company, 
and  having  expended  money  for  the  company's  benefit,  they  were 
entitled  to  reimburse  themselves  out  of  any  money  coming  to 
their  hands.  The  company  do  not  deny  that  the  advances  were 
made,  and  they  had  in  fact  no  defence  to  the  action  which  Bayley 
and  Hanhury  were  perfectly  entitled  to  bring  in  order  to  recover 
their  debt.  Again,  the  Plaintiff  was  never  in  point  of  fact  entitled 
to  the  benefit  of  the  insurance  policy  at  all ;  for  in  the  absence 
of  express  declaration  in  his  mortgage  or  purchase-contract,  a 
mortgagee  or  purchaser  is  not  entitled  to  insurance  money: 
Lynch  v.  Balzell  (1) ;  Lees  v.  Whiteley  (2)  ;  Bayner  v.  Preston  (3). 

Millar,  in  reply : — 

The  evidence  is  clear,  that  in  September  and  October,  1884,  the 
company  was  in  extremis ;  both  the  Defendant  directors  knew  it, 
and  it  was  the  cause  of  their  bringing  their  actions  for  debt.  The 
cases  cited  do  not  touch  the  question  whether  these  Defendants 
were  not  guilty  of  fraudulent  preference  at  the  time  when  a 
winding-up  was  imminent. 
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Bacon,  V.C.  :— 

The  Plaintiff  in  this  case  sues  two  persons  who  are  directors  of 
the  London  Celluloid  Company,  and  the  company  itself,  which  is 
now  under  the  operation  of  a  winding-up  order. 

The  object  of  the  suit  is  twofold.  First,  the  Plaintiff  seeks  to 
recover,  under  the  very  wide  terms  of  his  mortgage,  a  sum  of 
money  which  was  received  by  the  Defendants  Bayley  and  Hanhury 
from  the  insurance  company  as  compensation  for  the  damage 
which  had  been  caused  by  fire  on  the  premises  which  belonged 
to  the  company.  That  is  the  first  and  distinct  claim.  The  other 
is  one  which  is  not,  in  fact,  disputed,  and  it  is  that  under  his 

(1)  4  Bro.  P.  C.  Tomlins'  Ed.  431.  (2)  Law  Kep.  2  Eq.  143. 

(3)  18  Ch.  D.  1. 

2/2  1 


434 


CHANCEEY  DIVISION.  [VOL.  XXXI. 


V.-C.  B. 

1886 

WlLLMOTT 
V. 

London 
Celluloid 
Company. 


title  as  debenture-holder  he  is  entitled,  like  any  other  mort- 
gagee, to  realize  the  property  comprised  in  his  security.  The 
two  grounds  of  action  are,  therefore,  distinct.  The  Plaintiff 
claims  under  the  164th  section  of  the  ComjMnies  Act,  which  deals 
with  the  case  of  fraudulent  preference  ;  and  he  says  that  the  two 
directors,  the  Defendants  Bayley  and  Hanhury,  did,  for  their  own- 
ends,  in  their  own  interest,  and  in  breach  of  their  duty  to  the 
company  of  which  they  were  directors,  procure  the  payment,  by 
means  of  the  actions,  judgments,  and  garnishee  orders  which  have 
been  referred  to,  of  the  moneys  which  were  payable  by  the 
insurance  company ;  and  he  insists  that  the  164th  section  gives- 
him  a  title  to  recover  those  moneys.  I  cannot  help  thinking  that 
that  is  a  total  misapprehension  of  the  effect  of  the  164th  section. 
In  Bankruptcy,  and  only  in  Bankruptcy  as  far  as  I  know,  the 
doctrine  of  fraudulent  preference  found  a  place  in  the  juris- 
prudence of  this  country.  A  winding-up  is,  in  point  of  fact,  a 
bankruptcy,  and  the  doctrine  is  also  applicable  to  a  winding-up. 

The  164th  section,  however,  relates  only  to  a  case  similar  in 
all  respects  to  that  which  would  arise  in  Bankruptcy,  and  the 
very  words  of  the  164th  section  put  this  beyond  the  possibility 
of  doubt.  This  Act  of  Parliament,  dealing  as  it  does  with  an 
insolvent  company,  that  is,  a  bankrupt  company,  and  making^ 
provision  for  the  benefit  of  the  creditors,  of  the  shareholders,  and 
of  all  other  persons  interested,  declares  by  the  164th  section  that 
a  fraudulent  preference  shall  be  set  aside  and  held  to  be  void  for 
the  benefit  of  the  creditors — that  is,  the  creditors  in  the  winding- 
up.  No  other  persons  have  any  right  to  raise  the  question  of 
fraudulent  preference.  The  position  of  the  Plaintiff  in  the 
present  case  is  plain  upon  the  Act  of  Parliament ;  it  is  plain 
upon  principle ;  but  it  is  abundantly  plain  having  regard  to  the 
case  of  Ex  parte  Cooper  (1),  for  there  the  very  point  now  raised 
was  decided.  That  was  a  case  in  which  a  creditor  who  alleged 
that  he  had  a  security  from  his  debtor  made  an  application  to  the 
Kegistrar  in  the  bankruptcy  of  his  debtor  for  the  purpose  of 
establishing  his  own  security  by  setting  aside  another  security 
given  to  one  BalU,  which  he  alleged  constituted  a  fraudulent 
preference.  The  Kegistrar  refused  the  application  with  costs, 
(1)  Law  Rep.  10  Ch.  510. 
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hut  was  prevailed  upon,  for  some  reason  or  other  which  I  need 
not  inquire  into,  to  give  the  applicant  leave  to  use  the  name 
of  the  trustee  in  endeavouring  to  set  aside  the  fraudulent  prefe- 
rence which  he  alleged  existed.   But  both  points  were,  on  appeal, 
decided  against  him.   His  right  to  sue  in  Bankruptcy  was  decided 
against  him ;  and  his  right  to  use  the  name  of  the  trustee  was 
decided  against  him,  and  the  observations  of  the  Lords  Justices 
are  in  such  clear  terms  and  so  concise  that  I  cannot  do  better  than 
read  them.    In  the  course  of  the  argument  the  counsel  for  the 
applicant  alleged  that  the  fact  that  he  had  a  remedy  in  Equity 
was  no  reason  why  he  should  not  be  allowed  to  dispute  the  claim 
of  JBalU  in  Bankruptcy  on  the  ground  of  fraudulent  preference. 
Lord  Justice  James  upon  that  says  (1):  "How  can  there  be  a 
fraudulent  preference  by  delivery  of  goods  that  do  not  belong  to 
the  bankrupt  ?  You  say  *  that  the  goods  were  not  the  bankrupt's, 
but  yours."    And  Lord  Justice  Mellisli  says :  "  The  doctrine  of 
fraudulent  preference  is  entirely  for  the  purpose  of  distribution 
among  the  creditors  generally ;  not  for  the  benefit  of  any  single 
creditor ;"  an  observation  that  applies  directly  to  the  Plaintiff 
here,  although  he  sues  on  behalf  of  himself  and  all  the  other 
holders  of  debentures.     But,  in  delivering  judgment,  Lord 
Justice  James  says :  "  Probably  the  Kegistrar  thought  that  it 
might  do  some  good  to  permit  Wehb  (the  original  applicant)  to 
use  the  trustee's  name,  and  could  not  do  any  harm  if  he  made  the 
application  at  his  own  risk.    But  I  think  the  trustee's  name 
ought  not  to  be  used  by  an  incumbrancer  unless  he  is  willing  to 
give  up  his  claim  on  the  property  recovered  for  the  benefit  of  all 
the  creditors."    What  might  have  been  the  case  if  there  had 
been  any  such  offer  here  on  the  part  of  the  Plaintiff  I  need  not 
inquire.    Not  only  is  it  not  made  or  even  suggested,  but  directly 
the  contrary  is  argued  and  insisted  upon.    Then  Lord  Justice 
Mellish  says :  "  I  am  of  the  same  opinion.    I  think  the  trustee 
ought  not  to  make  an  application  himself,  or  to  allow  an  applica- 
tion to  be  made  in  his  name,  to  recover  property  alleged  to  have 
been  given  to  a  creditor  by  way  of  fraudulent  preference,  except 
for  the  benefit  of  all  the  creditors.  He  ought  not  to  do  so  simply 
for  the  purpose  of  benefiting  a  single  creditor.    The  order,  so  far 
(1)  Law  Eep.  10  Ch.  511,  512. 
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as  it  permits  the  name  of  the  trustee  to  be  used,  must  be  dis- 
charged." 

A  plainer  decision  upon  the  point  which  has  been  argued 
before  me  it  is  difficult  to  conceive.  It  is  a  total  misapprehen- 
sion of  the  law  to  suppose  that  a  mortgagee,  however  ample  the 
terms  of  his  security  may  be,  can  seek  to  have  the  benefit  of  the 
164th  section  which  is  made  solely  for  the  benefit  of  the  credi- 
tors. It  may  be  said  in  some  sense  that  he  is  a  creditor,  but  he 
is  only  entitled  to  share  with  the  other  creditors ;  and,  as  is 
pointed  out  by  the  Lord  Justice,  if  that  is  his  claim,  he  must  at 
once  relinquish  his  security  ;  he  must  throw  it  into  the  mass. 

What  the  official  liquidator  might  do  against  the  Defendants 
in  the  way  of  fraudulent  preference  is  a  totally  different  question,, 
and  one  which  is  not  before  me,  but  which  I  cannot  disregard,, 
considering  the  length  at  which  the  point  has  been  argued.  It 
has  been  argued  that  this  was  a  fraudulent  preference  upon  two 
grounds,  one,  that  the  "  trustee,"  as  he  is  called — trustee  only  for 
the  company,  not  trustee  for  the  mortgagee — has  betrayed  his 
trust  by  preferring  his  own  interest  to  the  interest — of  whom  ? 
Not  the  mortgagees  but  the  creditors.  That  is  the  complaint 
made  against  him. 

[His  Lordship  then  dealt  with  the  question  as  to  whether  the 
powers  of  borrowing  given  by  clause  48  of  the  articles  of  associa- 
tion had  been  exceeded,  and  held  that  the  evidence  had  not 
satisfied  him  that  there  had  been  an  excess  of  those  powers.  His. 
Lordship  then  proceeded : — ] 

In  my  opinion  the  Plaintiff  is  not  entitled  to  proceed  under 
the  164th  section,  for  in  retaining  his  security  he  would  be  act- 
ing directly  against  the  principle  of  distribution :  he  would  be 
retaining  a  part  of  the  insolvent  estate  and  asking  to  take 
a  part  of  what  remained  after  it  had  been  diminished  by  his 
retention. 

Upon  the  ground  of  fraudulent  preference  I  think,  therefore,, 
that  this  action  is  totally  mistaken.  I  think  that  there  is  no 
ground  whatever  upon  which  this  Plaintiff  and  the  persons  asso- 
ciated with  him  can  by  any  possibility  be  said  to  have  a  right  to 
sue  in  respect  of  the  fraudulent  preference. 

So  much  of  the  case,  therefore,  as  relates  to  the  claim  involved 
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in  the  question  of  fraudulent  preference,  namely,  paragraphs  1  V.-C.  B. 

and  2  of  the  Plaintiff's  claim,  must  be  dismissed  with  costs.  But,  1886 

then,  the  Plaintiff  is  a  mortgagee  and  his  right  as  mortgagee  is  Willmott 

not  and  cannot  be  disputed.    Within  his  security  is  compre-  London 

hended  the  stock  of  celluloid  and  machinery  and  implements.  Celluloid 

.    *^               ^  Company. 
and  so  on,  which  have  been  taken  possession  of  and  have  been   

sold  by  the  receiver.    There  must  be  an  account  of  that  because 

it  is  part  of  his  mortgage  security.    There  must  be  an  inquiry 

who  are  entitled  as  debenture-holders,  an  inquiry  of  what  the 

assets  of  the  company  consist,  and  the  distribution  of  those 

assets  will  be  the  subject  of  future  consideration  when  the  Court 

comes  to  deal  with  the  facts  which  may  be  found  by  certificate. 

The  costs  of  this  second  branch  of  this  case,  the  first  having,  in 

my  judgment,  been  wholly  cut  away  and  disposed  of,  must  be 

reserved  to  be  dealt  with  hereafter. 

The  Defendant  Bayley  must  be  repaid  out  of  the  money  in 

Court  the  amount  he  paid  to  redeem  the  chattels  sold  under  the 

distress. 

Solicitors :  F,  H.  Honey  ;  E.  Lee  ;  Pater  son  ^  Snoiv,  Bloxam,  & 
Kinder  ;  Lindo  &  Co. 

G.  I.  F.  C. 


In  re  NEAL.  ^ 
WESTON  V.  NEAL. 


[1884   N.  840.] 

Fract'ice — Action — Trial—  Contempt — Non-payment  of  Costs — Staying 

Proceedings. 

Where  a  plaintiff  is  in  contempt  through  breach  of  an  order  for  payment 
of  the  costs  of  an  application  in  the  action,  the  Court  will,  at  the  instance 
of  the  defendant,  upon  the  action  being  called  on  for  trial,  stay  all  further 
proceedings  until  the  plaintiff  has  cleared  his  contempt.  An  application 
for  payment  prior  to  the  case  being  called  on  is  not  necessary. 

The  Plaintiff  was  a  widow  in  a  humble  position  of  life  and  of 
no  means,  and  the  Defendants  were  the  legal  personal  represen- 
tatives of  a  testator,  / ohn  Neal,  deceased,  and  beneficiaries  under 
his  will.    The  action  was  brought  by  the  Plaintiff  as  a  creditor 
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of  the  testator,  on  behalf  of  herself  and  the  other  creditors,  and 
claimed  payment  of  her  debt,  or,  in  the  alternative,  adminis- 
tration. 

By  an  order  made  in  the  action  on  the  26th  of  March,  1885, 
upon  an  application  by  the  Plaintiff  for  accounts  under  Order  xv., 
rule  1,  the  Plaintiff  was  ordered  to  pay  the  Defendants  their  taxed 
costs  of  the  application. 

On  the  24th  of  July,  1884,  the  Taxing  Master  certified  that  he 
had  taxed  the  costs  at  £55  19s.  The  Plaintiff  had  not  yet  paid 
any  part  of  these  costs. 

Upon  the  action,  which  was  set  down  to  be  heard  with  witnesses, 
being  called  on  for  trial, 

Horton  Smith,  Q.C.,  and  F.  Wehh,  for  the  Defendants,  raised 
the  preliminary  objection  that  the  Plaintiff  was  in  contempt  for 
not  having  complied  with  the  order  for  payment  of  costs,  and 
that  all  further  proceedings  by  the  Plaintiff  ought  to  be  stayed 
until  the  costs  were  paid :  In  re  Youngs  (1).  This  was  the  old 
practice :  Wilson  v.  Bates  (2)  ;  Bradbury  v.  Shawe  (3) ;  White  v. 
Bromide  (4);  Seton  on  Decrees  (5):  and  still  remains  in  force: 
Order  Lxxii.,  r.  2. 

Marten,  Q.C.,  and  Church,  for  the  Plaintiff: — 

This  application  is  too  late.  It  is  unreasonable,  when  the  action 
is  called  on  for  trial,  to  raise  such  an  objection  as  this  :  the 
amount  of  taxed  costs  payable  under  the  order  was  ascertained 
more  than  six  months  ago,  and  yet  no  demand  for  payment  is 
made  until  the  day  of  trial  when  we  have  incurred  all  the 
expense  of  having  our  witnesses  in  attendance.  There  is  no 
instance  of  such  an  objection  being  raised  at  the  hearing  or  trial 
of  an  action.  In  In  re  Youngs  and  the  other  cases  cited,  the 
application  to  stay  proceedings  was  made  before  trial,  when  no 
expense  had  been  incurred.  Moreover,  in  Wilson  v.  Bates  it 
was  expressly  decided  that  a  plaintiff  was  not  estopped  from 
asserting  his  rights  merely  through  being  in  contempt  for  non- 
payment of  costs. 

(1)  Ante,  p.  239.  (3)  14  Jur.  (O.S.)  1042. 

(2)  3  My.  &  Cr.  197.  (4)  26  W.  R.  312. 
(5)  4tli  Ed.  pp.  1539,  1542. 
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Horton  Smithy  in  reply : —  V.-C.  B. 

*  1886 

As  to  our  not  having  made  a  demand  on  tlie  Plaintiff  to  pay  ^^v^ 
the  costs  according  to  the  order,  no  such  demand  was  made,  neal. 

or  held  to  be  necessary,  in  In  re  Youngs  (1).   We  shall  be  satisfied  Weston 

if  the  Plaintiff's  solicitor  gives  an  undertaking  to  pay  within  a  neal. 
certain  time. 


Bacon,  Y.C.  :— 

The  practice  appears  to  me  to  be  established,  and  a  very  whole- 
some practice  it  is,  especially  having  regard  to  the  nature  of  the 
case  I  am  now  called  upon  to  hear.  I  find  the  practice  is  estab- 
lished by  the  older  authorities,  and  a  recent  case  has  been  cited 
to  me.  In  re  Youngs^  in  which  Mr.  Justice  Pearson  has  followed 
those  authorities.  To  say  that  the  Defendants  are  in  default  in 
not  having  applied  for  payment  earlier,  does  not  lie  in  the  mouth 
of  the  Plaintiff,  because  the  Defendants  might  very  fairly  have 
been  expecting  all  this  time  to  receive  payment  of  the  £55  19s., 
and  indeed  that  the  order  would  be  obeyed  even  at  this  the 
last  moment.  Until,  therefore,  the  Plaintiff  clears  her  contempt 
by  paying  the  money,  all  further  proceedings  must  be  stayed. 

The  Plaintiff's  solicitor  then  offered  and  the  Defendants'  soli- 
citor accepted  a  cheque  drawn  by  the  Plaintiff's  solicitor  for  the 
costs  in  question,  whereupon  his  Lordship  permitted  the  Plaintiff's 
counsel  to  open  her  case. 

Solicitors  for  Plaintiff :  F.  J,  &  G.  J.  BraiJcenridge,  agents  for 
J.  B.  &  T,  KnowleSy  Burton-uioon-Trent 

Solicitors  for  Defendants :  Palmer,  Eland,  &  NettlesMp,  agents 
for  T.  Wight,  Dudley. 

(1)  Ante,  p.  239. 

C.  I.  F.  C. 
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Li  re  JONES. 
CALVEK  V,  LAXTON. 

[1883    F.  276.] 

Administration  of  Estates — Executor — Right  of  Betainer — Hinde  Palmer\s  Act, 
1869  (32  &  33  Vict.  c.  46)  IRevised  Ed.  Statutes,  vol.  xvL ,  p.  83]— 
Appointment  of  Receiver. 

In  a  creditor's  administration  action  brought  against  an  executrix,  who 
was  also  a  creditor  of  the  testator,  a  receiver  was  appointed,  who 
obtained  possession  of  certain  legal  assets  as  to  which  the  executrix 
would  have  had  a  right  of  retainer  if  they  had  come  to  her  hands  : — 

Held,  following  with  reluctance  Richmond  v.  White  (1)  and  In  re 
Birt  (2),  that  after  the  appointment  of  the  receiver  the  executrix  could 
not  claim  retainer  out  of  any  assets  got  in  by  him. 

The  estate  was  insolvent,  there  were  both  specialty  and  simple  contract 
creditors,  and  the  executrix,  who  was  a  simple  contract  creditor,  had  got 
in  certain  legal  assets  before  the  receiver  was  appointed  : — 

Held,,  that  she  could  only  exercise  her  right  of  retainer  as  against 
creditors  of  equal  degree  with  herself ;  and  accordingly,  that,  the  assets 
being  treated  as  divided  rateably  among  the  specialty  and  simple  contract 
creditors,  she  could  retain  her  debt  against  the  dividends  payable  to  the 
simple  contract  creditors  to  the  extent  of  the  legal  assets  received  by  her. 

Hinde  Palmerh  Act,  1869,  the  object  of  which  was  only  to  place 
specialty  and  simple  contract  creditors  on  an  equal  footing  inter  se  for  the 
purpose  of  distribution,  ought  not  to  be  so  construed  as  to  give  incidentally 
to  an  executor  the  power  to  defeat  specialty  as  well  as  simple  contract 
creditors ;  although  the  Act,  by  augmenting  the  fund  for  the  payment  of 
simple  contract  debts,  has  to  that  extent  enlarged  the  right  of  retainer. 

Wilson  V.  Coxwell  (3)  approved. 

In  re  Williams''  Estate  (4)  distinguished. 

FuKTHER  CONSIDEKATIOJS". 

This  was  a  creditor's  administration  action  brought  against 
Frances  Catherine  Laxton,  who  was  the  sole  executrix,  legatee  and 
devisee  of  the  real  estate  of  the  testator,  Henry  Jones,  and  also 
one  of  his  creditors. 

Upon  the  hearing  in  April,  1883,  the  usual  judgment  was 
given  for  the  administration  of  the  real  and  personal  estate  of 
the  testator,  and  an  order  was  made  for  the  appointment  of  a 
receiver  to  receive  the  rents  and  profits  of  the  real  estate,  and 

(1)  12  Ch.  D.  361.  (3)  23  Ch.  D.  764. 

(2)  22  Ch.  D.  604.  (4)  Law  Rep.  15  Eq.  270. 
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to  collect  and  get  in  the  outstanding  personal  estate  of  the  KAY,  J, 
testator.  1885 

In  pursuance  of  this  order  one  T.  L.  Beed  was  appointed 
receiver  in  Chambers  on  the  26th  of  September,  1883.    When  J^^^^- 
the  appointment  was  made  the  Chief  Clerk  entered  in  the  margin  .y^ 
of  his  notes  the  following    memorandum :  "  It  is  distinctly  Laxtois. 
understood  that  this  is  not  to  prejudice  the  Defendant  Mvs.Laxtons 
right  of  retainer  (if  any)."    Nothing  of  the  kind  was,  however, 
inserted  in  the  order  itself,  which  was  in  the  usual  form. 

In  the  course  of  the  proceedings  the  claim  of  the  Defendant 
was  allowed  at  the  sum  of  £1498,  and  the  receiver  obtained 
possession  of  certain  legal  assets  of  the  testator,  as  to  which  the 
Defendant's  right  of  retainer  as  executrix  would  have  been 
operative  if  they  had  come  to  her  hand  in  the  ordinary  course. 
By  his  certificate,  made  in  June,  1885,  the  Chief  Clerk  found 
(inter  alia)  that  the  receiver  had  been  appointed  without  pre- 
judice to  the  Defendant's  right  of  retainer,  if  any.  There  were 
both  specialty  and  simple  contract  creditors  of  the  testator,  and 
the  estate  being  insolvent,  the  principal  question  now  to  be 
determined  was  whether  and  how  far  the  right  of  retainer  of  the 
executrix,  who  was  a  simple  contract  creditor,  had  been  affected 
under  the  circumstances. 

W.  Pearson,  Q.C.,  and  Begg,  for  the  Plaintiffs  : — 

The  Defendant's  right  of  retainer  is  gone.  An  executor's 
right  of  retainer  only  operates  as  to  legal  assets  actually  come  to 
his  hands,  and  cannot  therefore  apply  to  assets  got  in  by  a  re- 
ceiver :  In  re  Birt  (1)  ;  Bichmond  v.  White  (2).  There  is  nothing 
in  the  order  appointing  the  receiver  expressive  of  its  being  made 
without  prejudice,  and  the  understanding  referred  to  in  the  note 
of  the  Chief  Clerk  must  have  had  reference  to  assets  already  come 
to  the  Defendant's  hands. 

But  if  her  right  is  not  gone,  she  is  only  a  simple  contract 
creditor,  and  cannot  retain  her  debt  until  the  specialty  creditors 
have  been  paid  20s.  in  the  pound.  For  there  is  no  right  of 
retainer  except  against  creditors  of  equal  degree.  Hinde  Palmer  s 
Act,  1869  (32  &  33  Vict.  c.  46,  s.  1),  only  placed  simple  contract 
(1)  22  Ch.  D.  604.  (2)  12  Ch.  D.  361. 
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KAY,  J.  and  specialty  creditors  upon  the  same  footing  inter  se  as  regards 
1885  the  distribution  of  assets,  and  neither  abolished  nor  enlarged 
In  re  the  right  of  retainer,  which,  therefore,  can  only  be  exercised,  in 
this  case,  as  against  such  funds  as  would  have  been  applicable 
for  the  payment  of  simple  contract  debts  before  the  passing  of 
that  Act :  Wilson  v.  Coxwell  (1) ;  Crowder  v.  Stewart  (2) ;  In  re 
Illidge  (3), 

Hastings,  Q.C.,  and  Bardswell,  for  the  executrix  : — 

Upon  principle  the  appointment  of  a  receiver  whose  duty  it  is 
to  preserve  the  fund  for  the  benefit  of  the  persons  who  are 
beneficially  entitled  to  it  ought  not  to  affect  the  rights  of  the 
parties  inter  se,  including  the  right  of  retainer,  any  more  than  the 
payment  of  the  fund  into  Court,  which  clearly  does  not  affect 
that  right :  Biehmond  v.  White  (4).  Nor  is  there  any  authority 
directly  deciding  that  the  appointment  of  the  receiver  per  se 
takes  away  an  executor's  right  of  retainer,  for  in  In  re  Birt  (5) 
there  were  special  circumstances  which  precluded  the  defendant 
from  exercising  any  right  which  he  otherwise  might  have  had, 
and  amounted  to  waiver.  Here  the  executrix  expressly  stipulated 
that  the  appointment  was  to  be  without  prejudice  to  her  right  of 
retainer. 

Then  upon  the  question  whether  the  Defendant  is  entitled  to 
retain  as  against  the  specialty  creditors,  the  effect  of  Hinde 
Palmer  s  Act  of  1869  has  been  to  put  an  end  to  the  distinction 
between  simple  contract  and  specialty  creditors,  and  to  place 
them  all  upon  the  same  footing,  so  that  all  creditors  being  now 
of  equal  degree,  the  executor  has  a  right  of  retainer  against  all 
of  them. 

[They  referred  to  Wilson  v.  Coxwell^  Davenport  v.  Moss  (6),  and 
In  re  Morris's  Estate  (7).] 

W,  Pearson,  in  reply,  referred  to  Seton  on  Decrees  (8). 

In  the  course   of  the  argument,  the  cases  of  Walters  v. 

(1)  23  Ch.  D.  764.  (5)  22  Ch.  D.  604. 

(2)  16  Ch.  D.  368.  (6)  14  W.  K.  453. 

(3)  24  Ch.  D.  654.  (7)  Law  Kep.  10  Ch.  68. 

(4)  12  Ch.  D.  361.  (8)  4th  Ed.  vol.  i.  p.  427. 
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Walters  (1)  and  In  re  Common  (2)  were  referred  to  by  Mr.  KAY,  J. 
Justice  Kaij.  1885 


Dec.  19.  Kay,  J. 


In  re 
Jones. 

Calver 

The  question  which,  has  to  be  determined  is  as  to  the  existence  Laxton. 
and  extent  of  an  executor's  right  of  retainer. 

The  first  point  is,  whether  I  can  give  the  executrix  in  this 
case  the  benefit  of  the  understanding  mentioned  in  the  note  made 
by  the  Chief  Clerk.  If  it  had  been  expressed  in  the  judgment 
which  ordered  the  appointment  of  a  receiver,  I  should  do  so  as  a 
matter  of  course.  But  after  that  order  it  was  impossible  for  the 
executrix  to  resist  the  appointment,  all  she  could  do  would  be  to 
object  to  the  person  nominated.  By  such  objection  she  might 
have  delayed  the  actual  appointment  and  possibly  have  got  into 
her  own  hands  some  of  the  assets  in  the  meantime,  and  the 
Plaintiff  may  have  acceded  to  the  suggestion  that  the  Defendant 
would  withdraw  such  opposition  if  her  right  of  retainer  was  left 
unaffected. 

It  is  argued  that  this  was  what  in  fact  took  place,  and  that  the 
Plaintiff,  as  dominus  litis,  notwithstanding  the  judgment,  could 
bind  all  the  creditors  by  such  an  agreement.  For  it  is  said  he 
need  not  have  insisted  upon  the  appointment  of  a  receiver  at  all 
— but  notwithstanding  the  judgment  he  might  have  allowed  the 
executrix  to  continue  to  receive  the  testator's  assets. 

But  I  have  inquired  of  the  Chief  Clerk,  and  I  gather  from  him 
that  he  does  not  consider  that  there  was  any  absolute  condition 
of  this  kind  agreed  to,  and  for  that  reason,  although  he  has 
referred  to  it  in  the  certificate,  he  did  not  think  it  right  to 
mention  it  in  the  order. 

Then  the  question  is  whether,  in  the  absence  of  such  a  condi- 
tion, the  appointment  of  a  receiver  does  interfere  with  the  exe- 
cutor's right  of  retainer.  I  confess  it  seems  to  me  there  are  very 
strong  reasons  why  it  should  not?  Even  in  the  case  where  a 
receiver  is  appointed  against  an  executor  hostilely  on  account  of 
misconduct,  it  never  is  intended  to  punish  the  executor  by  de- 
stroying his  legal  right  of  retainer.    It  would  be  very  reasonable 


(1)  18  Ch.  D.  182. 


(2)  30  Ch.  D.  15. 


444 


CHANCEEY  DIVISION. 


[VOL.  XXXI. 


Jones 
Calyee 

V. 


KAY,  J.    to  hold  that  as  the  receiver  is  only  an  officer  of  the  Court 
3885       appointed  to  protect  the  fund,  his  appointment  ought  not  to 
jn  re      interfere  with  any  legal  rights  other  than  the  actual  possession 
of  the  property,  and  that  the  effect  should  be  only  the  same  as 
where  the  assets  are  paid  into  Court,  in  which  case  the  right  of 
Laxtoi..    retainer  is  unaffected.    But  the  difference  is  this— when  the 
assets  are  paid  into  Court,  there  being  no  receiver,  that  is  done 
with  the  assent  of  the  executor,  and  it  is  the  same  for  this  purpose 
as  if  they  had  passed  through  his  hands ;  but  when  a  receiver  is 
appointed  a  debtor  to  the  estate  may  pay  his  money  direct  to  the 
receiver  and  obtain  a  good  discharge,  so  that  the  appointment  of 
a  receiver  prevents  the  money  actually  or  theoretically  coming 
to  the  executor's  hands ;  and  without  possession  there  can  be  no 
retainer. 

This  seems  to  have  been  the  view  of  Lord  Justice  Cotton  in 
Bichmond  v.  White  (1),  and,  I  think,  also  of  Lord  Justice  Fry  in 
the  case  of  In  re  Birt  (2).  And  I  therefore,  with  some  reluctance, 
must  follow  these  authorities. 

But  there  are  certain  other  legal  assets  which  did  actually 
come  to  the  hands  of  the  executrix  before  the  receiver  was  ap- 
pointed, and  as  against  these  her  right  of  retainer  is  unquestion- 
able, the  only  doubt  being  to  what  extent  it  can  be  exercised. 
The  executrix  is  a  simple  contract  creditor.  There  are  specialty 
as  well  as  simple  contract  debts.  The  statute  32  &  33  Vict.  c.  46, 
after  reciting  that  it  is  expedient  to  abolish  the  distinction  as  to 
priority  of  payment  between  specialty  and  simple  contract  debts 
of  deceased  persons,  enacts  that  "  in  the  administration  of  the 
estate  of  every  person  who  shall  die  on  or  after  the  1st  of  January, 
1870,  no  debt  or  liability  of  such  person  shall  be  entitled  to  any 
priority  or  preference  by  reason  merely  that  the  same  is  secured 
by  or  arises  under  a  bond,  deed,  or  other  instrument  under  seal, 
or  is  otherwise  made  or  constituted  a  specialty  debt ;  but  all  the 
creditors  of  such  person,  as  well  specialty  as  simple  contract,  shall 
be  treated  as  standing  in  equal  degree,  and  be  paid  accordingly 
out  of  the  assets  of  such  deceased  person,  whether  such  assets  are 
legal  or  equitable,  any  statute  or  other  law  to  the  contrary  not- 
withstanding :  Provided  always,  that  this  Act  shall  not  prejudice 
(1)  12  Ch.  D.  361.  (2)  22  Ch.  D.  604. 
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or  affect  any  lien,  charge,  or  other  security  which  any  creditor  KAY,  J. 
may  hold  or  be  entitled  to  for  the  payment  of  his  debt."  1885 

The  Plaintiff  argued  that  this  leaves  the  right  of  retainer 
entirely  unaffected,  and  that  it  can  only  be  exercised  as  against 
such  fund,  if  any,  as  would  before  the  Act  have  been  applicable 
to  pay  the  simple  contract  debts.  On  behalf  of  the  executrix  it  ^-^^^Q^- 
is  argued  that  the  specialty  creditors  are  now  put  to  all  intents 
and  purposes  in  the  position  of  simple  contract  creditors,  and 
that  she  may  retain  out  of  the  fund  applicable  to  payment  of 
both. 

There  is  a  third  view,  which  is  that  the  effect  of  the  statute 
nas  been  to  augment  the  amount  divisible  among  the  simple  con- 
tract creditors,  and  that  the  right  of  retainer  is  benefited  by 
being  now  exercisable  against  that  augmented  amount. 

I  think  the  object  of  this  Act  was  only  to  deprive  the  specialty 
creditor  of  his  priority  in  the  distribution  of  a  fund  as  between 
himself  and  the  simple  contract  creditors.  For  the  purpose  of 
that  distribution  they  stand  on  equal  degrees.  For  all  other 
purposes  his  position  as  a  specialty  creditor  remains  unaltered. 

He  may  recover  his  debt  at  any  time  within  twenty  years.  He 
has  the  advantage  of  an  easier  remedy  by  action. 

One  mode  of  testing  the  claim  of  the  executrix  is  to  try  the 
effect  of  it  in  various  cases.  If  the  debt  of  the  executrix  were 
enough  to  exhaust  the  assets,  she  could  defeat  all  the  specialty 
creditors.  If  she  takes  it  out  of  the  whole  fund,  though  that 
fund  is  more  than  sufficient  to  satisfy  her  debt,  she  would  diminish 
proportionally  the  dividends  payable  to  both  classes.  In  either 
case  she  would  gain  incidentally  an  advantage  against  the  specialty 
creditors. 

Is  it  a  reasonable  construction  of  the  Act  to  say  that  this  is  the 
necessary  consequence  of  it  ? 

In  In  re  Williams'  Estate  (1),  Vice-Chancellor  WieJcens  held  that 
a  simple  contract  creditor  who  had  obtained  judgment,  but  whose 
judgment  was  unregistered,  had  priority  over  all  creditors  of  the 
same  rank,  i.e.,  over  all  simple  contract  creditors,  and  that  the 
effect  of  this  statute  by  putting  specialty  creditors  in  equal 
degree  with  simple  contract  creditors  was  indirectly  to  give  him 
(1)  Law  Rep.  15  Eq.  270. 
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priority  over  the  specialty  creditors  also,  which  he  would  not 
have  had  before  the  Act.  That  decision  is  mentioned  without  dis- 
approval by  the  late  Master  of  the  Kolls  in  the  case  of  In  re  Stuhhs 
Estate  (1),  and  by  Lord  Justice  Lindleij  in  Smith  v.  Morgan  (2), 
where  it  was  held  that  neither  this  statute  nor  the  10th  section 
of  the  Judicature  Act,  1875,  took  away  his  priority.  It  does  not 
appear,  however,  whether  in  this  last-mentioned  case  there  were 
any  specialty  creditors.  Lee  v.  Nuttall  (3)  decided  that  the  10th 
section  of  the  Judicature  Act  did  not  affect  the  right  of  retainer. 
In  Crowder  v.  Stewart  (4)  it  was  argued  that  as  the  Act  put  an  end 
to  the  distinction  between  specialty  and  simple  contract  debts, 
and  made  all  assets  equitable,  the  right  of  retainer  must  either  be 
extended  to  equitable  assets  or  abolished.  Vice-Chancellor  Malins 
said  (5),  after  reading  the  words  of  the  statute :  "  It  does  not  say 
a  word  about  the  right  of  the  executor  to  retain.  Mr.  Pearson  says 
this  must  have  been  the  intention,  because  otherwise  this  most 
unjust  law  as  to  the  right  of  retainer  has  been  greatly  extended. 
That  may  be  so.  Undoubtedly  the  law  was  that  a  creditor  by 
simple  contract  could  not  retain  as  against  a  specialty  creditor,  but 
the  difference  being  abolished,  he  now  has  a  right  of  retainer ; 
that  however  is  simply  the  result  of  the  enactment  that  all  the 
distinctions  between  specialty  and  simple  contract  debts  should 
be  abolished.  Therefore  the  executors  have  the  right  of  retainer 
against  all  creditors  instead  of  against  some  only."  In  Wilson  v. 
Coxwell  (6),  in  which  the  last-mentioned  case  was  cited,  Mr.  Justice 
Pearson  held  that  all  the  assets  should  be  apportioned  among  the 
specialty  and  simple  contract  creditors  equally,  and  that  the  exe- 
cutor could  only  retain  out  of  the  dividends  payable  to  the  simple 
contract  creditors,  he  being  a  creditor  of  that  class. 

At  first  sight  the  decision  in  In  re  Williams'  Estate  (7)  seems  to 
be  analogous  to  the  present  case,  but  upon  examination  there  is  a 
considerable  distinction.  The  judgment  creditor  was  no  longer  a 
simple  contract  creditor,  but  had  attained  a  higher  rank  than 
simple  contract  creditors  in  the  distribution  of  assets,  and  the 


(1)  8  Ch.  D.  154. 

(2)  5  C.  P.  D.  337. 

(3)  12  Ch.  D.  61. 


(4)  16  Ch.  D.  368. 

(5)  Ibid.  370. 

(6)  23  Ch.  D.  764. 


(7)  Law  Rep.  15  Eq.  270. 
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effect  of  placing  specialty  creditors  for  tlie  purpose  of  distribution    KAY,  J, 
on  the  same  level  was  necessarily  to  put  them  after  the  judgment  1885 
creditor.  In  re 

But  here  the  executrix  who  desires  to  retain  is  only  a  simple  con- 
tract creditor,  and  the  law  that  she  cannot  retain  against  specialty 
creditors  remains  unless  the  statute  must  be  read  that  for  this 
purpose,  among  others,  the  specialty  creditors  are  of  equal  degree 
with  the  simple  contract  creditors. 

The  object  of  the  statute  was  only  to  take  away  the  priority  of 
a  specialty  creditor  over  simple  contract  creditors,  not  to  give 
any  of  them  priority  over  him.  Equality  between  them  in  case 
of  distribution  is  the  declared  purpose. 

It  does  not  appear  from  the  report  of  Crowder  v.  Stewart  (1) 
that  the  question  was  actually  decided.  The  words  of  the  Vice- 
Chancellor,  which  I  have  quoted,  seem  to  be  used  in  answer 
to  the  argument  that  the  right  of  retainer  must  be  treated  as 
abolished  by  the  statute  because  otherwise  this  cpnsequence 
would  follow. 

Mr.  Justice  Pearson,  who  urged  that  argument,  has  in  the  later 
case  decided  the  point  otherwise,  and  his  decision,  although 
altered  by  the  Court  of  Appeal  for  another  reason,  has  not  been 
interfered  with  in  this  respect. 

The  right  of  retainer,  as  it  produces  inequality,  is  never 
assisted :  Hopton  v.  Bryden  (2)  ;  and  I  do  not  think  that  a  statute, 
the  object  of  which  is  to  effect  equality  of  distribution,  should  be 
construed  to  give  incidentally  the  power  to  defeat  specialty  as 
well  as  simple  contract  creditors. 

I  cannot  help  the  conclusion  that  the  Act  having  augmented 
the  fund  for  payment  of  simple  contract  creditors,  has  to  this 
extent  enlarged  the  right  of  retainer.  In  this  respect  I  agree 
with  Mr.  Justice  Pearsons  decision  in  Wilson  v.  Coxwell  (3). 

The  assets  being  treated  as  divided  rateably  among  the  specialty 
and  simple  contract  creditors  the  executrix  may  retain  her  debt 
against  the  dividends  payable  to  the  latter  to  the  extent  of  the 
legal  assets  received  by  her. 

(1)  16  Ch.  D.  368.  (2)  Prec.  in  Ch.  179  ;  2  Eq.  C.  Ab.  450. 

(-3)  23  Ch.  D.  764. 
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The  order  as  drawn  up  was,  so  far  as  material,  as  follows : — 

"  It  appearing  that  the  said  testator's  assets  will  not  be  sufficient,  &c.,  declare 
that  such  assets  after  payment  thereout  of  the  costs  hereinafter  directed  to  be 
taxed  ought  to  be  apportioned  rateably  between  the  said  testator's  creditors  by 
specialty  and  his  creditors  by  simple  contract  ....  in  proportion  to  the  aggre- 
gate amounts  of  the  debts  appearing  by  such  certificate  to  be  due  to  the  credi- 
tors by  specialty  and  the  creditors  by  simple  contract  respectively  :  And  declare 
that  the  Defendant,  the  executrix,  ....  is  entitled  to  retain  out  of  the  amount 
to  be  apportioned  to  the  simple  contract  creditors  in  part  satisfaction  and  dis- 
charge of  her  debt  of  £1498  ....  thesumof  £164 17s.  3cZ.  being  the  balance  cer- 
tified to  be  due  from  her  in  respect  of  the  personal  estate  of  the  said  testator  come 
to  her  hands  before  the  appointment  of  the  receiver  in  this  action  "  (then  after 
orders  for  taxation  of  and  sale  and  payment  for  costs)  "  order  that  the  residue 
of  the  funds  mentioned  in  the  said  schedule,  increased  for  the  purpose  of  com- 
putation by  the  said  £164  17s.  2>d.,  be  apportioned  between  the  said  specialty 
and  simple  contract  creditors  in  proportion  to  the  aggregate  amounts  of  the 
specialty  debts  and  the  simple  contract  debts  respectively :  And  order  that  the 
aggregate  amount  to  be  apportioned,  having  regard  to  the  declaration  aforesaid 
to  the  said  creditors  by  specialty,  be  apportioned  among  such  specialty  creditors 
rateably  in  proportion  to  the  amounts  certified  to  be  due  to  them,  and  that  the 
amounts  so  to  be  apportioned  be  certified ;  and  that  the  aggregate  amount  to  be 
apportioned,  having  regard  to  the  declaration  aforesaid,  to  the  creditors  by 
simple  contract,  after  deducting  from  the  total  amount  to  be  apportioned  in 
respect  of  such  simple  contract  debts  the  said  sum  of  £164  17s.  Zd.  so  to  be 
retained  by  the  Defendant  as  aforesaid,  be  apportioned  among  such  simple  con- 
tract creditors  rateably  in  proportion  to  the  amounts  appearing  by  the  Chief 
Clerk's  certificate  to  be  due  to  them  respectively,  but  in  the  case  of  the  Defen- 
dant having  regard  to  such  retainer  of  £164  17s.  3c?.  as  aforesaid."  [Then 
followed  directions  for  payment  accordingly.] 

Solicitors  :  W.  B.  Brooh ;  Burton,  Yeates^  Hart,  &  Burton,  for 
E.  M.  Beloe,  King's  Lynn, 

W.  W.  K. 
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DUGUID  V.  FRASER. 
[1867    D.  44] 

Will — Power  to  appoint  to  Hushand  and  Children — Appointment  in  favour  of 
Objects  of  Power — Death  of  one  Child — Invalid  Appointment  hy  Codicil — 
Revocation  hy  Codicil. 

Testator  by  will,  who  said  his  estate  would  realize  at  least  £10,000, 
wished  £4000  to  be  invested  on  trust  for  his  sister,  A.  P.,  for  her  life.  At 
her  death  the  principal  might  be  divided  between  her  husband,  if  surviving, 
and  children  as  she  might  by  will  determine.  After  giving  other  legacies,  the 
testator  bequeathed  the  remainder  to  the  children  of  J.  F.  A  sum  of  £4000 
was  invested  in  consols  and  transferred  into  Court. 

A.  P.  by  will  gave  all  the  residue  of  her  property,  including  the  sum  of 
£4000  left  to  her  by  the  testator,  and  over  which  she  had  a  disposing  power 
to  her  husband  and  children  in  equal  shares.  One  son  after  the  date  of  the 
will  died,  leaving  two  children,  and  by  a  codicil  made  afterwards  A.  P. 
bequeathed  the  share  which  would  have  gone  to  him  in  trust  for  his  chil- 
dren. On  petition  by  the  husband  and  surviving  children  for  sale  of  the 
trust  fund  and  payment  of  the  proceeds  to  them  — 

Held,  that  the  invalid  appointment  by  the  codicil  did  not  operate  as  a  re- 
vocation pro  tanto  of  the  gift  by  the  will  to  the  class,  and  that  the  husband 
and  surviving  children  were  entitled  to  the  whole  of  the  fund. 

Petitiok 

Colonel  Alexander  Jolm  Fraser,  who  died  in  Kovember,  1866, 
by  his  will  made  in  1858,  after  stating  that  his  property  and 
personal  estate  would  realize  at  least  £10,000,  said,  "  I  would  wish 
£4000  to  be  invested  under  trustees  for  behoof  of  my  sister, 
]\Irs.  Ann  Fr  entice,  now  of  Sunny  side  Lodge,  near  Lanarh,  that  she 
might  have  a  secure  income  from  the  interest  during  her  lifetime, 
at  her  death  the  principal  may  be  divided  between  her  husband, 
if  surviving,  and  children  as  she  may  by  will  determine."  The 
testator  then  said  that  he  wished  £2000  to  be  invested  in  the 
same  way  for  behoof  of  two  other  persons  named,  but  in  the  event 
of  the  death  of  one  or  both  of  them  he  wished  it  to  go  to  his 
cousins,  children  of  John  Fraser.  He  wished  £1000  to  go  to 
another  person  named  for  life,  and  at  her  death  to  be  divided 
between  his  three  Russell  cousins  and  another  person  named,  and 
he  concluded  thus :— "  I  bequeath  the  remainder  to  the  children  of 
John  Fraser,  my  cousins.    I  consider  the  remainder  should  be  at 
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KAY,  J.    least  £2500,  if  not  the  former  bequests  are  to  be  curtailed  in  pro- 
1886      portion  to  my  intention."    The  testator  then  named  as  his 
DuGuiD     executors  two  persons,  one  of  them  being  the  Plaintiff  in  the 
Fkaser     action.    A  suit  was  instituted  in  1867  for  the  administration  of 

  the  trusts  of  the  will  and  the  usual  decree  for  accounts  and 

inquiries  was  made. 

The  Chief  Clerk's  certificate  shewed  that  Ann  Prentice  had  six 
children. 

One  of  them  died  in  1880,  leaving  two  children. 

By  an  order  made  in  1873,  a  sum  of  £4170  7s.  7d.  consols  to 
answer  the  legacy  of  £4000  was  carried  to  the  credit  of  the 
action. 

Ann  Prentice,  who  died  in  February,  1885,  by  her  will  made  in 
December,  1878,  after  making  certain  bequests  said  : — "  As  to  all 
the  residue  of  my  property  and  effects  which  I  may  die  possessed 
of,  including  the  sum  of  £4000  sterling  left  to  me  by  my  half- 
brother.  Colonel  Alexander  John  Fraser,  C.B.,  and  invested  in 
consols,  and  over  which  I  have  a  disposing  power,  I  leave  to 
my  husband  and  children  in  equal  shares  to  each  individual," 
and  she  appointed  two  executors. 

By  a  codicil  to  her  will  made  in  September,  1880,  Ann  Prentice, 
after  reciting  that  since  the  date  of  her  will  her  son  James  had 
died,  bequeathed  the  share  of  the  residue  of  her  estate  which 
would  have  gone  to  her  son  James  had  he  survived  her  to  three 
persons  named  in  trust  for  the  two  children  named  of  her  said  son 
James  until  they  became  of  the  age  of  twenty-one  years,  then  to 
be  paid  over  to  them  in  equal  shares,  and  in  case  of  the  death  of 
either  before  attaining  such  age,  the  whole  to  go  to  the  survivor, 
and  in  case  of  the  death  of  both  one  half  to  go  to  their  mother, 
and  the  other  half  to  the  brother  and  sisters  of  her  son  James  and 
the  children  of  any  deceased  equally  per  stirpes. 

At  Ann  Prentice's  death  her  husband  and  four  children  were 
living.  They  presented  a  petition  claiming  to  be  entitled  to  the 
sum  which  was  invested  in  consols  in  fifths,  and  prayed  that  it 
might  be  sold  and  the  proceeds  paid  to  them. 

Godefroi,  for  the  Petitioners,  submitted  that  the  appointment 
by  the  codicil  was  invalid,  and  as  there  was  no  express  revocation 
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by  the  codicil  of  the  appointment  by  the  will,  that  appointment    KAY,  J. 
must  have  effect,  and  the  petitioners  were  therefore  entitled  to  1886 
the  fund  as  prayed  by  the  petition,  Duguid 


Seivard  Br  ice ,  for  the  Kev.  Dr.  Fraser,  one  of  the  children  of 
John  Fraser,  and  a  respondent,  after  referring  to  the  cases  of 
Harvey  v.  Stracey  (1),  Bruce  v.  Bruce  (2),  Cotter  v.  Layer  (3), 
and  Quinn  v.  Butler  (4),  and  to  Farwell  on  Powers  (5),  submitted 
that  there  was  one  appointment  to  a  number  of  persons  taking 
together.  Some  were  within  and  some  outside  the  power.  Those 
who  were  within  it  could  take  only  the  shares  which  the  donee  of 
power  had  actually  given  to  them.  There  was  quite  sufficient  to 
shew  that  the  intention  of  the  appointor  was  to  limit  the  shares 
to  that  part  which  was  given  to  the  petitioners,  and  as  to  the  re- 
mainder she  had  impliedly  revoked  the  appointment  by  her  will 
to  her  son  James,  and  given  that  share,  which  she  looked  upon  as 
his  own,  in  a  way  which  was  invalid,  and  the  consequence  was 
that  it  had  devolved  as  unappointed  to  the  children  of  John 
Fraser,  to  whom  the  testator  bequeathed  the  remainder  of  his 
estate. 

C.  B,  McLaren,  for  the  Eespondents,  the  executors,  said  that 
it  was  their  desire  that  the  children  of  James  should  have  the 
share. 

Kay,  J.  :— 

This  case  raises  a  rather  curious  question.  A  special  power  of 
appointment  was  given  to  a  married  lady,  the  objects  of  which 
were  her  husband  and  children,  and  in  default  of  appointment 
the  fund  would  go,  not  to  that  class,  but  to  different  persons. 
She  made  her  will,  and  thereby  appointed  the  whole  fund  to  her 
husband  and  children.  That  was  a  gift  to  a  class  so  far  as  the 
children  were  concerned,  and  therefore  if  any  of  the  children  died 
in  her  lifetime  those  living  at  her  death  would  constitute  the 
class,  and  the  whole  fund  would  be  divisible  amongst  the  husband, 

(1)  1  Drew.  73.  (3)  2  P.  Wms.  623. 

(2)  Law  Rep.  11  Eq.  371.  (4)  Law  Rep.  6  Eq.  225. 

(5)  Page  179. 
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KAY,  J.    if  alive,  and  those  children.    One  of  the  children,  her  son  James, 
1886       died  in  her  lifetime,  and  thereupon  she  made  a  codicil  to  her 
iJi^jD     will,  and  by  it  she  did  not  in  terms  revoke  the  appointment 
Eraser     iTf^^de  by  the  will,  or  any  part  of  it,  but,  after  reciting  the  fact  of 

  the  death  of  the  son,  she  appointed  the  share  which  would  have 

gone  to  him  if  he  had  survived  her,  to  his  two  children,  who  were 
not  objects  of  the  power,  and  therefore  that  appointment  was 
invalid.  A  question  has  been  raised  between  the  surviving 
children,  members  of  the  original  class  of  appointees  and  proper 
objects  of  the  power,  and  the  persons  who  would  be  entitled  to 
the  fund  in  default  of  appointment  under  the  instrument  which 
created  the  power,  as  to  who  are  now  under  the  circumstances 
entitled  to  the  share  of  the  deceased  son. 

It  was  contended  that  the  will  and  codicil  should  be  read 
together,  and  that  reading  them  together  there  was  only  an 
appointment  of  the  fund  to  the  husband  and  children,  less  the 
share ;  and  the  share  having  been  in  validly  appointed  by  the 
codicil,  the  appointment  as  to  it  fails,  and  it  goes  to  the  persons 
who  would  be  entitled  in  default  of  appointment.  The  answer  to 
that  is  that  there  was  a  complete  appointment  by  the  will  of  the 
donee  of  the  power  which  carried  the  whole  fund,  and  that  the 
appointment  by  the  codicil  did  not  in  terms  purport  to  be  a  revo- 
cation of  the  prior  appointment,  and  a  new  appointment ;  but  it 
was  simply  an  appointment  which,  no  doubt,  if  it  took  effect  at 
all,  would  in  fact  operate  as  a  revocation  to  that  extent  of  the 
appointment  contained  in  the  will.  But  it  did  not  purport  to  be 
so,  nor  were  there  any  words  of  revocation. 

I  have  not  been  furnished  with  any  authority  to  shew  that 
under  circumstances  of  this  kind  the  persons  entitled  in  default 
of  appointment  have  been  held  to  be  the  persons  to  take,  and  I 
should  be  extremely  loath  to  make  such  a  precedent  now. 

Jhere  have  been  cases  where  the  intention  to  revoke  in  any 
event  being  clear,  as  where  the  appointor  began  the  invalid 
appointment  by  saying  "  I  revoke  the  former  appointment  to  this 
extent,"  and  then  proceeded  to  appoint — in  which  the  Courts 
have  been  compelled  by  the  language  to  give  effect  to  the  revo- 
cation, though  not  to  the  subsequent  appointment.   I  do  not  feel 
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myself  fettered  by  anything  of  that  kind.    If  the  appointment    KAY,  J. 
by  the  codicil  conld  take  effect  at  all,  it  would  be  by  way  of  188G 
revocation  i^ro  tanto  of  the  gift  in  the  will,  which  had  an  effect  Duguid 
over  all  the  fund  unless  the  codicil  altered  it ;  but  seeing  that  Eraser 

there  was  no  express  revocation,  and  that  the  attempt  to  appoint   

by  the  codicil  was  altogether  invalid,  I  do  not  feel  myself  bound 
to  say  that  the  appointment  by  the  codicil  being  bad,  there  was 
a  revocation  of  the  original  appointment.  It  was  said  that  I 
ought,  so  far  as  may  be,  to  carry  out  the  intention  of  the  donee 
of  the  power.  It  is  impossible  to  do  that,  because  her  intention 
was  to  benefit  her  grandchildren,  who  were  not  objects  of  the 
power ;  so  that,  if  the  will  and  codicil  be  taken  together,  it  will 
be  found  that  the  intention  cannot  be  carried  out.  It  seems  to 
me  that  I  am  not  bound  to  make  a  revocation  which  I  cannot 
conceive  the  donee  of  the  power  would  have  made  if  she  had 
known  that  the  appointment  by  her  codicil  could  not  take 
effect. 

I  think  that  the  original  appointment  was  not  affected  by  the 
subsequent  attemj)t  to  make  an  appointment,  but  which  was  in- 
valid, and  therefore  the  petitioners  are  entitled,  after  the  costs  of 
all  parties  have  been  paid,  to  the  whole  fund. 

Solicitors  :  FaZpy,  ChcqyJin  &  FecJcham  ;  G.  A.  Slioppee. 


T.  F.  M. 
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KAY,  J.         ANGLO-SWISS  CONDENSED  MILK  COMPANY  v. 


Trade-marJcs,  Begistration  of — Goods  of  Plaintiff  known  hi/  his  Mark  to  the 
Public — Infringement  of  Plaintiffs^  Mark  hy  User  by  Defendant  of  his 
Mark  on  Goods  similar  in  Character — Fraud — Pectif  cation  of  Register. 

The  Plaintiffs  in  1876  registered  a  trade-mark  for  condensed  milk  and 
certain  other  specified  articles.  The  mark  consisted  of  a  figure  representing 
a  milk-maid  or  dairy-maid,  and  their  goods  became  known  as  "Milk- 
maid "  brand  or  "  Dairy-maid  "  brand. 

In  1883  the  Defendant  registered  for  "  butterine  and  other  fatty  sub- 
stances used  as  food  or  as  ingredients  in  food  "  a  mark  which  did  not 
resemble  the  Plaintiffs'  mark,  but  had  as  part  of  it  the  words  "  Dairy- 
maid "  : — 

Heldy  that  the  registration  of  the  Defendant's  mark  must  be  rectified  by 
adding  the  words  "  other  than  condensed  milk  and  "  the  other  articles- 
specified  by  the  Plaintiffs.  The  Defendant  having  sold  condensed  milk 
under  his  trade-mark  an  injunction  was  also  granted. 

The  Plaintiffs,  the  Anglo-Swiss  Condensed  Milk  Company,  had 
since  1867  carried  on  business  as  makers  and  vendors  of  con- 
densed milk  and  of  other  similar  articles.  On  the  26th  of 
August,  1876,  trade-marks  Nos.  8831,  8832,  and  8833  were  and 
on  the  23rd  of  June,  1884,  trade-mark  No.  38,175  was  registered. 
The  trade-mark  No.  8831  consisted  of  a  full  length  figure  of  a. 
woman  with  a  pail  on  her  head,  held  by  her  left  hand,  and 
another  pail  in  her  right  hand.  The  same  figure  was  a  prominent 
feature  in  the  trade-marks  Nos.  8832  and  8833.  The  trade-mark 
No.  38,175  consisted  of  the  same  figure  with  the  words  "Milk- 
maid Brand  "  above  and  "  Trade-mark  "  below  it.  The  registra- 
tion was  for  "  condensed  milk,  coffee  and  milk,  cocoa  and  milk^ 
chocolate  and  milk,  and  essence  of  coffee."  The  evidence  shewed 
that  as  far  back  as  January,  1881,  the  Plaintiffs'  condensed  milks, 
were  most  commonly  called  and  ordered  by  purchasers  as  "  Milk- 
7naidf'  or  Milk-maid  Brand,''  but  that  they  were  also  very  fre- 
quently called  or  ordered  as  "  Dairy-maid  Milk  "  or  "  Dairy-maid 
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Brand,''  and  the  evidence  also  shewed  that  during  the  year  prior    KAY,  j. 
to  December,  1885,  the  Plaintiffs  sold  upwards  of  three  million  1886 
tins  of  their  condensed  milks.  Anglo-Swiss 
In  November,  1882,  the  Plaintiffs  for  the  first  time  discovered  ^X?k '''' 
that  the  Defendant  Metcalf,  who  carried  on  business  at  Liverpool  Company 
under  the  style  of  /.  /.  Metcalf  &  Co.,  was  advertising  in  the  Metcalf. 
Grocers  Diary  thus  :  "  Milk-maid.    J.  J.  Metcalf  &  Co.,  sole  im-  i^ie^calf's 
porters  of  the  celebrated  *  Milk-maid '  brand  of  butterine,"  and  Tuaue-makk. 
thereupon  the  Plaintiffs'  manager  wrote  to  the  Defendant  on  the 
29th  of  that  month  to  the  effect  that  the  "  Milk-maid  "  brand  was 
their  property,  and  "  as  you  are  doubtless  aware,  the  Act  extends 
our  right  to  all  articles  in  the  class  of  provisions.    We  expect 
that  you  will  at  once  withdraw  all  advertisements,  and  cease  to 
use  the  words  *  Milk-maid '  as  a  brand,  or  in  any  other  form  what- 
ever."   The  reply  contained  an  assurance  to  discontinue  using 
the  "  Milk-maid "  brand  in  any  shape  or  way,  and,  relying  on 
the  Defendant's  promise,  the  Plaintiffs  said  they  would  take  no 
further  steps  in  the  matter.   But  on  the  22nd  of  December,  1882, 
the  Defendant  applied  for,  and  on  the  14th  of  February,  1883, 
obtained  registration  of  a  stencilled  half-length  figure  of  a  woman 
with  a  pail  under  her  right  arm  in  conjunction  with  the  words 
"  Dairy-maid "  on  the  sides  of  the  figure,  as  a  trade-mark  for 
"  butterine  and  other  fatty  substances  used  as  food  or  as  ingre- 
dients in  food."    In  September,  1883,  the  Plaintiffs  for  the  first 
time  discovered  what  the  Defendant  had  done,  and  their  solicitors 
wrote  to  him,  calling  his  attention  to  the  fact  that  as  to  the  trade- 
mark 29,871,  consisting  of  a  drawing  of  a  milk-maid  with  the 
words  "  Dairy-maid,''  the  Plaintiffs  were  the  registered  owners  of 
the  well-known  trade-mark  of  "  Milk-maid,"  and  that  he  had  in 
February,  1883,  due  notice  that  the  Plaintiffs  objected  to  his 
applying  to  register  his  trade-mark,  and  they  added  that  their 
instructions  were  to  apply  to  remove  his  mark  from  the  register 
unless  he  would  withdraw  it.    And  in  a  letter  dated  the  24th  of 
September,  1883,  they  asked  the  Defendant  to  confine  his  mark  to 
butterine.    After  a  correspondence  the  Defendant  said  that  he 
was  prepared  to  confine  his  brand  to  butter,  butterine,  and  eggs, 
and  was  also  prepared  to  give  any  reasonable  guarantee  not  to 
use  it  for  any  other  kind  of  goods.    In  October,  1883,  the  Defen- 
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KAY,  J.  dant,  in  reply  to  a  request,  said  that  lie  was  willing  to  allow  the 

1886  Plaintiffs  to  register  the  "  Dairy-maid  "  for  food  substances  other 

AngloS\vis3  ^^^^  butter, .  butterine,  and  eggs,  provided  that  the  Plaintiffs 

^^MiL?^^  would  allow  him  to  register  the  '^Milk-maid''  brand  to  use  on 

Company  butter,  butterine,  and  eggs  only.    On  the  30th  of  October,  1883, 

Metcalf.  the  Plaintiffs  declined  to  consent  to  the  Defendant's  registering 

In  re  ^  "  Milk-maid  "  as  proposed,  but  agreed  to  his  registering  "  Dairy- 

IVIetcalf  s  ^ 

Trade-maek.  maid  for  butter,  butterine,  and  eggs.  In  April,  1884,  the  Plain- 
tiffs  said  that  before  applying  to  rectify  the  register  they  would 
wait  and  see  whether  the  use  by  the  Defendant  of  the  trade-mark 
No.  29,871  led  to  his  goods  being  passed  off  or  attempted  to  be 
passed  off  as  the  goods  of  the  Plaintiffs,  and  that  if  the  user  of 
the  trade-mark  29,871  should  have  any  such  effect,  a  motion 
would  be  made  to  rectify  at  once. 

At  the  end  of  1885  the  Plaintiffs  discovered  that  the  Defen- 
dant was  offering  for  sale  and  selling  at  his  place  of  business  at 
Liverpool  condensed  milk  in  tins  similar  to  those  of  the  Plaintiffs, 
which  had  pasted  on  them  the  figure  of  a  half-length  dairy-maid 
or  milk-maid  in  conjunction  with  the  words  "  Dairy-maid "  and 
"  Kegistered  Trade-mark."  The  condensed  milk  was  stated  to  be 
that  of  the  Anglo-Danish  Milk  Company,  in  which  company  the 
Defendant  admitted  that  he  was  largely  interested.  The  Plaintiffs 
contended  that  the  Defendant  was  trading  under  the  style  of  the 
Anglo-Danish  Milk  Company,  and  that  there  was  no  company, 
except  himself. 

The  Plaintiffs'  action  [1885  A.  1732]  was  brought  against  the 
Defendant  to  prevent  him  from  infringing  their  registered  trade- 
marks, and  motions  were  now  made  on  their  behalf :  first,  in  the 
action,  for  an  injunction  to  restrain  the  Defendant,  his  agents,  &c., 
from  selling  or  passing  off  or  attempting  to  sell  or  pass  off  by  label, 
trade-mark,  circular,  advertisement,  or  otherwise,  any  condensed 
milk  not  of  the  manufacture  of  the  Plaintiffs ;  and  secondly,  in 
the  matter  of  the  Trade-marks  Acts,  for  an  order  that  the  register 
of  trade-marks  might  be  rectified  by  limiting  the  description  of 
goods  for  which  the  trade-mark  No.  29,871  should  be  deemed  to 
be  registered  to  butterine  and  other  fatty  substances  used  as  food, 
or  as  ingredients  in  food,  except  condensed  milk,  coffee  and  milk, 
cocoa  and  milk,  chocolate  and  milk,  and  essence  of  coffee. 
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Hastings,  Q.C.,  and  John  Cutler,  for  the  Plaintiffs,  after  stating    KAY,  J. 
the  facts  and  referring  to  the  cases  of  Edwards  v.  Dennis  (1)  I88G 
and  Be  Barher's  Trade-marh  (2),  submitted  that  the  Plaintiffs  anglo-Swiss 
were  entitled  to  the  orders  which  they  asked  for.  ^^Mil?^^ 


Company 

V. 

Metcalf. 


Chadwyclc  Healeij,  for  the  Defendant,  contended  that  he  was 
entitled  to  do  what  he  had  done,  his  trade-mark  being  distinctly 
different,  and  the  words  "  Dairy-maid  "  not  having  been  part  of  rji^^J^^J'J^^ 
the  Plaintiffs'  mark.   


Kay,  J.  (after  observing  that  the  facts  were  a  little  peculiar, 
and  stating  them,  continued) : — 

The  Plaintiffs'  registered  trade-mark  is  obviously  intended 
for  a  milk-maid  or  a  dairy-maid,  and  though  it  is  quite  true 
that  neither  the  words  "  Milk-maid "  nor  "  Dairy-maid  "  were 
before  the  23rd  of  June,  1884,  any  part  of  the  Plaintiffs'  trade- 
mark, yet  those  words  were  names  which  the  public,  looking  at 
the  figure  on  the  labels,  had  affixed  to  the  particular  kind  of 
milk  which  the  Plaintiffs  sold,  and  it  grew  into  a  habit  with 
numbers  of  persons  to  apply  for  and  order  their  condensed  milk 
under  these  names.  The  Defendant  has  done  all  that  he  could 
do  to  justify  these  proceedings.  He  is  a  tradesman  carrying  on 
a  similar  kind  of  business,  and  has  not  in  his  affidavits  denied 
that  at  the  time  when  he  registered  his  trade-mark  he  was  aware 
of  the  fact  that  the  Anglo-Swiss  condensed  milk  was  being  in- 
quired for  and  sold  under  the  names  of  the  "  Milk-maid  "  and 
Dairy-maid''  brand.  I  must,  therefore,  take  it  that  he  was 
perfectly  well  aware  of  that  fact.  Indeed,  he  had  it  distinctly 
called  to  his  attention  in  some  of  the  letters  which  have  been 
put  in  evidence  and  read,  that  the  Plaintiffs  claimed  the  milk- 
maid as  their  brand.  Knowing,  therefore,  what  the  Plaintiffs 
claimed  as  their  brand  for  condensed  milk,  and  that  the  public 
had  given  orders  and  largely  inquired  for  it  under  the  name  of 
the  "  Dairy-maid  Brandy'  what  did  the  Defendant  do  ?  Why, 
on  the  2nd  of  December,  1882,  he  applied  for,  and  on  the  14th 
of  February,  1883,  obtained,  the  registration  of  a  trade-mark — 
the  stencilled  half-length  figure  of  a  woman — with  the  words 

(1)  30  Ch.  D.  454.  (2)  53  L.  T.  (N.S.)  23. 
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KAY,  J.  "  Dairy-maid "  on  the  sides.    It  is  true  that  the  figure  in  no 

1886  way  resembles  that  of  the  Plaintiffs'  trade-mark,  and  the  Defen- 

Anglo^wiss  ^^^^       added  the  words  "  Dairy-maidj"  which  were  not  on  the 

Condensed  Plaintiffs'  trade-mark ;  and  he  has  res^istered  his  trade-mark 

Milk  ^       '  ^ 

Company    (29,871)  for  butterine  and  other  fatty  substances  used  as  food  or 

Metcalf.  as  ingredients  in  food.  These  facts  were  not  discovered  till 
In  re  September,  1883,  and  then  a  correspondence  ensued  between  the 
Trade-mark,  parties.  [His  Lordship  read  the  letters,  which  are  shortly  stated 
above,  and  continued : — ]  There  had  been  in  the  meantime  a 
negotiation  for  the  purchase  by  the  Plaintiffs  of  all  the  rights  of 
the  Defendant  in  the  trade-mark  which  he  had  registered,  and 
which  up  to  that  time  he  had  never  used  for  anything  except  for 
butter,  butterine,  and  eggs. 

Certainly  he  had  never  used  it  for  condensed  milk  or  for  any 
of  the  substances  described  by  the  Plaintiffs  in  the  registration 
of  their  trade-mark.  But  some  time  afterwards  the  Defendant 
began  to  use  his  trade-mark  for  condensed  milk.  I  have  before 
me  one  of  the  tins  of  milk  bought  of  himself,  and  for  the  sale  of 
which  he  accepts  the  entire  responsibility,  which  has  pasted  upon 
it  a  label  with  the  words  "  The  Anglo-Danish  Condensed  Milk  Com- 
pany Dairy -maid  Condensed  Milk''  and  then  there  is  a  figure 
somewhat  resembling  the  stencilled  picture,  but  very  much  more 
distinct,  of  a  dairy-maid  with  a  pail  under  her  right  arm.  Now 
is  that  or  is  it  not  calculated  to  deceive  the  public,  who  for  years 
past  have  been  accustomed  to  inquire  for  the  condensed  milk 
made  by  the  Plaintiffs  and  sold  by  them  under  the  name  of 
"Milk-maid  "  or  " Dairy-maid brand  ?  The  Defendant,  with  full 
'  knowledge  of  all  that,  chose  to  put  upon  his  tins  of  condensed 

milk,  which  are  exactly  the  same  size,  shape,  and  form  as  the 
Plaintiffs'  tins  of  condensed  milk,  labels,  with  the  words  which  I 
have  just  read.  It  is  very  likely  that  a  tradesman  who  buys  the 
Defendant's  tins  of  milk  to  sell  again  may  know  perfectly  well 
the  distinction  between  them  and  the  Plaintiffs',  but  are  they  or 
are  they  not  calculated  to  deceive  people  who  know  the  Plaintiffs' 
condensed  milk  by  the  terms  "  Milk-maid "  or  "  Dairy-maid " 
brand,  and  who  go  to  retail  shops  and  inquire  for  it  in  that  way  ? 
I  have  not  the  faintest  doubt  about  it.  It  is  not  only  calculated 
to  deceive,  but  there  seems  to  me  to  be  no  reason  whatever  why 
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the  Defendant  should  have  done  that  which  he  has  done  except    KAY,  J. 
with  the  design  and  intention  of  committing  a  direct  fraud  upon  188G 
the  Plaintiffs,  and  to  enable  him  to  ac(][uire  some  of  their  custom  anglo-Swiss 
and  to  pass  off  his  goods  as  and  for  those  of  the  Plaintiffs.    To  ^^^^jjl^f'^^ 
my  mind  the  evidence  proves  that  there  was  a  direct  intention  Company 

to  commit  a  fraud.  Metcalf 

In  that  state  of  thinofs  ou(2:ht  I  to  allow  the  register  to  be  con-      ^'^  , 

,    ^     ,      ,    ^  Metcalf  s 

tinned  in  the  shape  in  which  it  is  ?  It  seems  to  me  to  be  clear  Tkade-maek. 
that  the  duty  of  the  Court  is  to  prevent  it,  and  therefore  I  think 
that  upon  the  motion  to  rectify  the  register  the  proper  order  will 
be  that  the  Defendant's  registration  must  be  confined  to  goods 
other  than  condensed  milk,  coffee  and  milk,  cocoa  and  milk, 
chocolate  and  milk,  and  essence  of  coffee. 

Then  as  to  the  motion  for  an  injunction.  The  Plaintiffs  have, 
besides  the  motion  to  rectify  the  register,  brought  an  action 
against  the  Defendant  to  restrain  him  by  injunction  from  this 
most  improper,  and,  as  I  hold,  fraudulent  attempt  to  invade  their 
rights,  and  that  being  so,  I  have  no  hesitation  in  granting  an 
injunction.  The  form  of  it  should  be  consistent  with  the  order 
to  rectify  the  register,  which  I  have  made,  and  it  should  restrain 
the  Defendant  from  using  his  trade-mark  upon  condensed  milk, 
coffee  and  milk,  cocoa  and  milk,  chocolate  and  milk,  and  essence 
of  coffee,  or  any  of  those  substances.  The  injunction  will  be 
until  the  trial  of  the  action  or  further  order,  but,  as  regards  the 
trade-mark  motion,  that  is  disposed  of,  and  the  Defendant  must 
pay  the  costs  of  it.    The  other  costs  will  be  costs  in  the  action. 

Solicitors :  McKenna  &  Co. ;  G.  Thatcher,  agent  for  Knoivles  & 
SymondSj  Liverpool, 

T.  F.  M. 
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KAY,  J. 

1886  In  re  BACON'S  WILL. 

jaM.  CAMP^.  COE. 

[1885    B.  1983.] 

Will  on  Printed  Form — Blanks  left  by  Testatrix — Gift  "  unto  to 
and  for  own  use  and  benefit  absolutely  " — Appointment  of  Executor — 

No  Next  of  Kin — Presumption — Parol  Evidence — Claim  hy  Crown — Ad- 
missihility  of  Evidence  of  Intention  of  Testatrix — Executor  entitled  abso- 
lutely. 

Testatrix,  who  made  lier  will  on  a  printed  form,  after  giving  certain 
legacies,  gave  all  lier  estate  real  and  personal  "  unto  to  and  for 

own  use  and  benefit  absolutely,"  and  then  appointed  C.  W.  C.  to 
pay  all  her  debts,  &c.,  and  to  be  executor  of  her  will.  The  Chief  Clerk  cer- 
tified that  the  testatrix  was  illegitimate,  and  that  she  left  no  issue  or  next 
of  kin.  The  Crown  and  the  executor  claimed  the  residue,  and  the  execu- 
tor tendered  evidence  to  prove  that  the  intention  of  the  testatrix  was,  that 
he  should  take  the  residue,  if  any,  for  his  own  benefit : — 

Held^  that,  under  the  peculiar  circumstances,  parol  evidence  was  admis- 
sible to  rebut  the  presumption  against  the  executor  arising  from  the  blanks 
in  the  will,  and  that  the  executor,  subject  to  the  payment  of  costs,  was 
entitled  for  his  own  benefit  to  what  should  remain. 

Mary  bacon,  who  died  in  March,  1881,  by  her  will  made  in 
September,  1876,  on  a  printed  form  in  which  she  left  blanks, 
after  directing  that  all  her  debts  and  funeral  and  testamentary 
expenses  should  be  paid  by  her  executor,  said  :  "  I  give,  devise, 
and  bequeath  all  (then  came  a  blank)  the  following  sums  to  the 
persons  named,  that  is  to  say."  Legacies  of  small  amount  were 
then  given  to  four  persons,  of  whom  the  Defendant  was  one.  The 
testatrix  then  said :  "  household  furniture  to  be  sold  for  keeping 
grave  in  repair,  to  be  under  the  care  of  the  executor,"  (and  then 
came  another  blank). 

The  testatrix  then  gave  specific  articles  in  her  house  "  and  also 
all  and  every  sum  and  sums  of  money  which  may  be  found  in  my 
house  or  be  about  my  person  or  due  to  me  at  the  time  of  my 
decease,  and  also  all  my  stocks,  funds  and  securities  for  money, 
book  debts,  money  on  bonds,  bills,  notes,  or  other  securities,  and 
all  and  every  other  my  estate  and  effects  whatsoever  and  whereso- 
ever, both  real  and  personal,  whether  in  possession  or  reversion. 
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remainder,  or  expectancy,  unto  to  and  for  KAY,  J. 

own  use  and  benefit  absolutely,  and  I  nominate,  constitute,  and  1886 
appoint  Charles  William  Camp  of  No.  31,  Beynolcl  Boacl,  Vicarage  re 
Lane,  West  Ham,  Essex,  to  pay  all  my  debts,  funeral  expenses  "^^v^ll^ 
to  be  executor  of  this  my  Avill."    After  revoking  camp 
all  former  wills  the  testatrix  said  :  "  I  declare  this  to  be  my  last 

will  and  testament,  In  virtue  whereof,  I,  the  said   

have  to  this  my  last  will  and  testament  set  my  hand  the 

day  of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  seventy-six." 

The  will  was  duly  proved  by  the  executor.  An  originating 
summons  was  in  April,  1885,  taken  out  by  the  executor  for  ad- 
ministration, and  in  May,  1885,  the  Court  made  a  declaration 
that  upon  the  true  construction  of  the  will  the  residuary  personal 
estate  passed  to  the  executor  on  trust  for  the  next  of  kin  (if  any) 
of  the  testatrix,  and  that  the  gift  for  keeping  the  grave  in  repair 
failed;  and  ordered  an  inquiry  whether  the  testatrix  left  any 
next  of  kin  at  the  time  of  her  death,  and  if  so,  consequential 
inquiries. 

The  Defendant,  Sarah  Coe,  and  other  persons,  alleged  that 
they  were  next  of  kin,  but  the  Chief  Clerk  in  August,  1885,  cer- 
tified that  the  testatrix  did  not  leave  any  next  of  kin  according 
to  the  Statutes  of  Distribution,  and  that  she  died  without  issue, 
and  was  illegitimate.  The  residue  of  the  estate,  after  deducting 
the  legacies,  debts,  and  expenses,  was  about  £200.  In  November, 
1885,  the  executor  took  out  a  summons,  asking  for  a  declaration 
that  as  the  testatrix  died  without  issue  and  was  illegitimate,  he 
w^as  entitled  to  the  fund,  and  that  he  might,  after  payment  of  the 
costs,  retain  the  balance  for  his  own  use. 

In  support  of  the  summons  affidavits  were  filed  which  con- 
clusively shewed  an  intention  on  the  part  of  the  testatrix  that 
the  executor  should  take  the  residue  (if  any)  for  his  own  benefit. 

Cave,  for  the  Plaintiff,  the  executor,  submitted  the  presump- 
tion was  that  there  was  an  intention  on  the  part  of  the  testatrix 
that  he  should  take  the  residue,  and  that,  if  necessary  to  rebut 
a  presumption  that  she  intended  to  give  it  to  someone  else, 
evidence  was  admissible  of  her  intention,  and  the  affidavits  which 


462 


CHANCERY  DIVISION. 


[VOL.  XXXI. 


liad  been  filed  would  sufficiently  prove  it,  that  the  executor  was 
to  take  it  for  his  own  benefit. 

[He  referred  to  the  cases  of  In  re  Knowles  (1) ;  Clennell  v. 
Lewtliwaite  (2),  and  Lynn  v.  Beaver  (3). J 

Stirling,  for  the  Crown,  admitted  that  it  would  be  his  duty  to 
shew  that  the  executor  was  not  to  take  the  residue  beneficially  : 
and  contended  that  that  was  sufficiently  made  out  by  the  many 
blanks  in  the  will.  There  was  an  indication  of  intention  in  the 
testatrix's  mind  to  give  the  residue  to  some  unknown  person,  and 
it  was  plain  on  the  face  of  the  will  that  the  executor  was  to  be  a 
trustee  only.  That  being  so,  parol  evidence  was  not  admissible. 
The  Court  would  not  admit  parol  evidence  to  contradict  a  written 
document:  Williams  on  Executors  (4).  The  cases  which  had 
been  cited  were  where  legacies  had  been  given  to  executors,  and 
there  it  was  contended  that  they  could  not  take  the  whole  where 
they  had  been  given  a  part  of  the  estate :  but  that  was  a  mere 
presumption,  and  had  been  held  to  be  capable  of  being  rebutted 
by  parol  evidence. 

[He  referred  to  Middleton  v.  Spicer  (5) ;  Bishop  of  Cloyne  v. 
Young  (6) ;  Lord  North  and  Guildford  v.  Pur  don  (7) ;  Baivson  v. 
ClarJc  (8),  and  Lynn  v.  Beaver  (9).] 

A.  aB,  Terrell,  for  the  Defendant. 

Cave,  in  reply. 

Jan.  30.    Kay,  J.  :— 

The  will  in  this  case  was  made  upon  a  printed  form,  and  after 
certain  legacies  it  contained  a  gift  of  all  the  property  of  the  tes- 
tatrix, real  and  personal,  "  unto  to  and  for 
own  use  and  benefit  absolutely,"  and  the  appointment  of  Charles 
William  Camp  "  to  pay  all  my  debts  and  funeral  expenses 
to  be  executor  of  this  my  will." 

(1)  28  W.  R.  975.  (5)  1  Bro.  C.  C.  201. 

(2)  2  Ves.  465.  (6)  2  Ves.  Sen.  91. 

(3)  T.  &  E.  63.'  (7)  Ibid.  495. 

(4)  8th  Ed.  p.  1487.  (8)  15  Ves.  409,  414. 

(9)  T.  &  R.  66-68. 
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The  testatrix  had  no  next  of  kin,  and  the  question  is  raised    KAY,  J. 
whether  the  Crown  is  entitled  to  or  the  executor  can  retain  the  18S6 
residue  beneficially.  in  re 

This  it  was  admitted  must  be  determined  by  the  law  as  it     ^vill  ^ 
existed  before  the  statute  1  Will.  4,  c.  40,  which  only  applies  as  Camp 
between  an  executor  and  next  of  kin :  Hawkins  v.  Hawkins  (1)  ;  q^^^ 
Taylor  v.  Haygarth  (2) ;  In  re  Knowles  (3).   

Parol  evidence  of  the  intention  of  the  testatrix  in  the  present 
cases  has  been  tendered  which,  if  receivable,  is  conclusive  in 
favour  of  the  executor.  But,  it  was  argued  on  the  part  of  the 
Crown  that  although  such  evidence  would  be  receivable  if  a 
presumption  were  raised  against  the  executor  by  reason  of  a 
legacy  to  him,  yet  that  such  evidence  was  not  admissible  in  this 
case  because  it  appeared  on  the  face  of  the  will  that  there  was  an 
intention  to  give  the  property  to  some  one  else  whom  the  testatrix 
omitted  to  name.  In  short ,  it  was  argued  that  in  the  one  case 
there  was  a  presumption  against  the  executor  which  might  be 
rebutted,  but  in  the  other  case  it  was  not  a  presumption,  and, 
therefore,  evidence  was  inadmissible.  Lord  Alvanley's  words  in 
Clennell  v.  Lewthiuaite  (4)  were  these :  "  The  rule  is  clearly 
established,  that  the  executor  shall  have  the  residue,  unless  there 
is  a  strong  and  violent  presumption  to  the  contrary;  that  a 
legacy  to  him  affords  that  presumption:  but  that  it  is  not  so 
strong  to  take  away  his  legal  right,  as  to  deprive  him  of  the 
opportunity  of  proving,  by  parol  evidence,  that  the  testator  did 
intend  that  he  should  have  it." 

Lord  Eldon,  in  Langham  v.  Sanford  (5),  adopted  those  words, 
and  stated  "  that  parol  evidence  is  not  admissible,  in  cases  where 
it  is  conclusively  apparent  on  the  will  itself,  that  the  executor 
was  meant  to  be  a  trustee  only."  In  the  same  case  Lord  Eldon 
referred  to  Bishop  of  Cloyne  v.  Young  (6)  in  these  terms  (7)  : 
"  The  testator  had  appointed  executors,  and  in  the  same  paper 
says,  '  I  give  and  bequeath  the  remainder  of  my  estate,  real  and 
personal — '  and  there  ends ;  and  Lord  Hardwicke  was  of  opinion 

(1)  7  Sim.  173.  (4)  2  V^s.  474. 

(2)  14  Sim.  8.  (5)  2  Mer.  6,  17. 

(3)  28  W.  R.  975.  (6)  2  Ves.  Sen.  91. 

(7)  2  Mer.  23. 

Vol.  XXXI.  2  L  i 


464 


CHANCEEY  DIVISION. 


[VOL.  XXXI. 


KAY,  J.  that  he  had  thereby  manifested  a  purpose  that  his  executors  should 
1886  not  take  the  residue,  and  they  were  excluded,  not  because  he  had 
In  re      given  them  legacies,  but  because  he  had  manifested  an  inchoate 

^ill'^    intention  to  appoint  a  residuary  legatee." 

Camp  It  seems  from  the  report  of  that  case  (1),  that  the  defendants 
the  executors  did  adduce  evidence  to  shew  there  was  no  resulting 

  trust,  and  the  plaintiffs,  the  next  of  kin,  were  allowed  to  read 

evidence  to  take  off  the  credit  of  that,  not  to  prove  that  the 
testator  intended  to  give  it  to  them,  but  to  answer  the  other, 
upon  which  it  was  stated  that  the  evidence  was  waived. 

In  Lynn  v.  Beaver  (2),  Lord  Eldon  said :  "  There  is  no  doubt 
that  where  upon  the  face  of  a  will  it  appears  that  the  executor 
was  intended  to  take  the  office  only,  where  the  testator  has  raised 
a  trust  which  fails  of  being  carried  into  effect,  or  where  he  has 
clearly  intended  to  create  a  particular  trust,  which  he  has  failed 
in  doing,  the  next  of  kin  will  take  as  against  the  executor.  On 
the  other  hand  it  is  equally  clear,  that  if  the  case  be  a  case  of  a 
mere  legacy  given  to  an  executor,  where  the  presumption  of  law 
is  to  be  acted  upon  that  the  testator  could  not  mean  to  give  all 
and  part,  a  presumption,  which,  whether  reasonable  or  not,  the 
Court  is  bound  to  act  upon,  as  the  doctrine  has  been  so  long  laid 
down,  the  executor  may  rebut  the  presumption  by  parol  evidence." 

I  have  examined  all  the  cases  I  can  find  on  the  subject.  They 
are  numerous,  but  there  is  none  that  touches  the  point  so  nearly 
as  the  Bishop  of  Cloyne  v.  Young  (3). 

The  text-books  do  not  throw  much  light  upon  the  question. 
In  Williams  on  Executors  (4)  the  Bishop  of  Cloyne  v.  Young  is 
referred  to  as  an  authority  for  the  proposition  that  when  parol 
evidence  is  admissible  on  behalf  of  the  executors  such  evidence 
may  then  be  opposed  by  similar  evidence  on  behalf  of  the  next 
of  kin.  In  Jarman  on  Wills  (5)  the  admission  of  parol  evidence 
in  support  of  the  claim  of  the  executors  is  stated  to  be  on  the 
same  principle  as  its  admission  for  the  purpose  of  rebutting  a 
resulting  trust. 

This  case  seems  to  me  somewhat  stronger  in  favour  of  the 


(1)  2  Ves.  Sen.  95.  (3)  2  Ves.  Sen.  91. 

(2)  T.  &  R.  68.  (4)  6tli  Ed.  p.  1370. 

(5)  4th  Ed.  vol.  i.  p.  416. 
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executor  than  the  BisJiop  of  Cloyne  v.  Young  (1),  because  here  the    KAY,  J. 
blanks  left  by  the  testatrix  were  on  a  printed  form,  and  it  is  1886 
quite  conceivable  that  she  might  have  left  them  purposely  m      In  re 
the  belief  that  the  effect  of  doing  so  would  be  sufficient  to  entitle  ^will.* 
the  executor  to  the  residue.    The  effect  of  the  blanks  in  this  will  Camp 
cannot  be  greater  than  to  raise  a  presumption  against  the  exe-  coe. 
cutor  of  a  resulting  trust  for  the  next  of  kin.    If  the  personal 
property  had  been  given  to  him  in  trust,  but  no  trust  declared, 
that  would  be  a  sufficient  expression  of  an  intention  that  the 
office  only  of  executor  was  intended  to  be  given  him.    But  this 
case  is  different,  and  under  the  peculiar  circumstances  of  the 
will,  I  think  I  am  bound  to  give  the  executor  the  benefit  of  the 
doubt  which  I  cannot  help  feeling,  and  admitting  the  parol 
evidence  to  hold  that,  subject  to  the  payment  of  the  costs,  he 
is  entitled  for  his  own  benefit  to  what  shall  remain  of  the  testa- 
trix's personal  property. 

Solicitors  :  B.  S.  Gregson  ;  Sedgwick  ;  Rare  &  Co. 

(1)  2  Ves.  Sen.  91. 

T.  F.  M. 


2  Z  2 
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In  re  LOKD  CHESHAM. 
CAVENDISH  V,  DACRE. 

[1885   C.  2527.] 

Heirlooms — Bequest  of — Tenant  for  Life — Legatees — Compensation — Election: 

A  testator,  who  died  in  1882,  by  his  will  dated  in  1878,  gave  certain 
chattels  upon  trust  for  sale,  for  the  benefit  of  his  two  younger  sons,  and 
the  residue  of  his  estate  to  his  eldest  son,  C. 

The  chattels  so  bequeathed  by  the  will  were,  in  fact,  heirlooms  settled 
by  a  deed  dated  in  1877,  upon  trust  to  go  and  be  held  with  a  certain 
mansion-house,  of  which  C.  was  tenant  for  life  : — 

Held,  upon  the  questions  whether  C.  having  elected  to  take  under  the 
will,  was  or  was  not  put  to  his  election  between  the  benefits  given  to  him 
by  the  will  and  the  chattels  which  were  bequeathed  by  the  same  will,  and 
whether  he  ought  not  to  make  compensation  to  his  younger  brothers,  that 
he  was  not  bound  to  make  any  compensation  out  of  his  legacy  to  his 
younger  brothers ;  that  he  had  no  interest  in  the  chattels  apart  from  the 
mansion-house,  which  he  could  make  over  for  their  benefit,  and  that  no 
case  of  election  arose. 

The  engrafted  doctrine  of  compensation  does  not  apply  to  the  case  of  a 
person  electing  to  take  under  the  instrument  which  gives  rise  to  the 
election. 

Wilson  V.  Lord  Townsend  (1)  discussed  and  not  followed. 

Adjourned  summons. 

The  late  Earl  of  Burlington,  by  his  will,  dated  in  1829,  devised 
all  his  estates  in  the  counties  of  Buckingham,  which  included  a 
mansion-house  at  Latimer,  Hertford,  Huntingdon,  and  Lancaster, 
to  trustees  upon  trust  for  his  son  Charles  Compton  Cavendish, 
afterwards  first  Baron  Chesham,  for  life,  remainder  to  his  eldest 
son  William  George,  afterwards  second  Baron  Chesham,  for  life^ 
remainder  to  the  first  and  every  other  son  successively  of  the 
said  William  George,  second  Baron  Chesham,  in  tail  tnale.  He 
also  devised  his  mansion-house,  called  Burlington  House,  to  his 
wife  for  life,  and  after  her  death  to  trustees  upon  the  same  trusts 
as  those  before  declared  concerning  his  landed  estates,  and  he 
bequeathed  to  his  trustees  all  the  plate,  china,  books,  household 
effects,  and  furniture  in  and  about  Burlington  House  aX  the  time 

(1)  2  Ves.  693. 


CHITTY,  J. 

1886 
Jan.  14,  26. 
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of  his  decease,  upon  trust  to  permit  the  same  to  be  held  and  CHITTY,  J. 
enjoyed  with  the  mansion-house.  1886 

The  Earl  of  Burlington  died  in  1834,  and  Charles  Compton,  first      in  re 
Baron  Chesliam,  died  in  1863.  CmESHAM. 

By  a  disentailing  deed  dated  the  15th  of  November,  1872,  all  Cavendish 
the  real  estates  devised  by  the  will  of  the  Earl  of  Burlington  dacre. 
were  disentailed  and  resettled  to  such  uses  as  William  George^ 
second  Baron  Chesliam,  and  Charles  Compton  (now  third  Baron 
Chesham)f  should  jointly  appoint ;  and  the  plate,  china,  books, 
household  effects,  and  furniture,  which  originally  belonged  to 
Burlington  House,  were  assigned  to  trustees  upon  trust  to  permit 
the  same  to  be  enjoyed  with  the  mansion-house  at  Latimer,  in  the 
county  of  Bucks. 

By  a  settlement  dated  the  12th  of  November,  1877,  being  the 
settlement  made  on  the  marriage  of  Charles  Compton,  the  present 
Baron  Chesham,  he  and  his  father,  the  second  Baron  Chesham,  ap-  ' 
pointed  the  real  estates  comprised  in  the  disentailing  deed  of  the 
15th  of  November,  1872,  under  the  joint  power  of  appointment 
contained  therein,  to  uses  under  which  the  second  Baron  Chesham 
became  first  tenant  for  life,  and  the  present  Baron  Chesham  became 
tenant  for  life  in  remainder  expectant  on  the  death  of  his  father, 
and  also  appointed  all  the  plate,  books,  household  effects,  and 
furniture  bequeathed  by  the  will  of  the  Earl  of  Burlington  upon 
trust  to  permit  the  same  to  be  enjoyed  with  Latimer  aforesaid. 

Burlington  House  having  been  sold,  all  the  contents  which 
were  settled  by  the  will  of  the  late  Earl  of  Burlington  as  heir- 
looms were  removed  partly  to  the  house  in  Grosvenor  Square, 
belonging  to  the  trustees  of  the  will  of  the  Earl  of  Burlington, 
and  partly  to  Latimer  aforesaid.  The  house  in  Grosvenor  Square 
was  sold  in  1864,  and  thereupon  the  greater  part  of  the  heirlooms 
were  removed  to  No.  17,  Grosvenor  Street  (a  leasehold  house, 
then  and  at  his  death  belonging  to  the  second  Baron  Chesham), 
and  remained  there  until  his  death. 

William  George,  second  Baron  Chesham,  by  his  will,  dated  the 
7th  of  January,  1878,  bequeathed  the  leasehold  house.  No.  17, 
Grosvenor  Street,  and  the  furniture,  plate,  linen,  china,  and  other 
household  effects  therein,  or  belonging  thereto,  to  the  Plaintiffs 
upon  trust  to  permit  and  suffer  his  wife  to  reside  in  and  occupy 


468 


CHANCEEY  DIVISION.  [VOL.  XXXI. 


CHITTY,  J. 

1886 

In  re 
Lord 
Chesham. 

Cavendish 

V. 

Dacee. 


the  same  leasehold  house,  and  to  use  the  furniture  and  leasehold 
effects  for  her  life,  and  after  her  decease  upon  trust  for  sale, 
for  the  benefit  of  his  younger  sons,  and  the  testator  gave  all  the 
residue  of  his  real  and  personal  estate  to  Charles  Compton  (the 
present  Baron  Chesham). 

The  value  of  the  residue  amounted  to  about  £30,000. 

The  testator  died  in  1882,  and  his  widow  died  in  1884,  and  the 
house  in  Grosvenor  Street  was  soon  afterwards  sold. 

Nearly  the  whole  of  the  furniture  and  contents  of  the  house, 
No.  17,  Grosvenor  Street,  at  the  date  of  the  will  and  death  of  the 
second  Baron  Chesham,  originally  belonged  to  the  late  Earl  of 
Burlington,  and  were  comprised  in  the  bequest  of  the  furniture  at 
Burlington  House  in  his  will,  and  were  heirlooms,  and  were  not 
the  private  property  of  the  second  Baron  Chesham. 

Part  of  the  heirlooms  were  sold  by  the  trustees,  who  had  been 
duly  appointed  for  the  purposes  of  the  Settled  Land  Act  to  enable 
the  heirlooms  to  be  sold.  A  portion  of  the  heirlooms  were 
removed  to  Latimer. 

This  summons  was  taken  out  by  the  Plaintiffs,  the  trustees  of 
the  will  of  the  second  Baron  Chesham,  and  the  questions  were, 
whether  Charles  Compton,  third  Baron  Chesham,  was  or  was  not 
put  to  his  election  between  the  benefits  given  to  him  by  the  will 
of  the  second  Baron,  and  the  furniture,  plate,  linen,  china,  and 
household  effects  in  the  house  in  Grosvenor  Street  bequeathed  by 
the  same  will,  and  whether  he  was  not  bound  to  make  compensa- 
tion to  his  younger  brothers. 


Farivell,  for  the  summons : — 

The  cases  of  Smith  v.  Lucas  (1),  In  re  Var don's  Trusts  (2), 
and  In  re  Wheatley  (3),  decide  that  if  the  property  out  of  which 
compensation  would  have  to  be  made  is  made  inalienable  by  the 
instrument  supposed  to  raise  the  election,  there  is  no  election ; 
there  are  two  reasons  for  this :  first,  because  the  testator  or 
settlor  has  by  the  instrument  itself  shewn  that  there  is  to  be  no 
election ;  and  secondly,  because  the  equity  is  one  of  compensa- 
tion, and  there  is  nothing  out  of  which  to  give  compensation. 

(1)  18  Oil.  D.  531.         (2)  28  Ch.  D.  124  (since  reversed,  31  Ch.  D.  275). 
(3)  27  Ch.  D.  606. 
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But  the  same  reasoning  does  not  apply  to  the  present  case,  CHITTY,  J. 


where  the  property  of  the  residuary  legatee  which  is  given 
away  by  the  testator  is  inalienable  by  such  legatee :  Wilson  v. 
Lord  Toivnsend  (1)  ;  Middleton  v.  Windross  (2) ;  Williams  \. 
Mayne  (3). 

As  Lord  Eldon  said  in  Ker  v.  WciMcliope  (4),  the  equity  of 
compensation  is  engrafted  on  the  doctrine  of  election.  That 
equity  is  for  the  benefit  of  the  disappointed  legatee  and  to 
effectuate  the  testator's  intentions. 

In  this  case  the  testator  meant  his  younger  sons  to  have  the 
heirlooms,  and  if  Lord  ChesJiam  cannot  give  them  up,  he  must 
do  the  best  he  can  and  make  compensation.  The  equity  is  not 
to  punish  the  recalcitrant  but  to  compensate  the  disappointed. 

In  aAy  case  Lord  Ghesham  should  be  charged  a  rent. 


1886 
In  re 

LOKD 

Ghesham. 
Cavendish 

V. 

Dacke. 


Lewin,  for  Lord  Chesha^n : — 

As  Lord  ChesJiam,  if  required  to  do  so,  will  elect  to  take  under 
the  will,  he  must  confirm  the  will  so  far  as  he  can,  and  must  give 
up  to  the  disappointed  legatees  any  beneficial  interest  that  he 
can  dispose  of  in  the  chattels.  But  he  has  no  interest  in  the 
chattels  that  he  can  make  over  to  them,  or  from  which  they  can 
derive  any  benefit  apart  from  Latimer,  No  assignment  by  Lord 
Ghesham  of  his  interest  in  the  chattels  could  be  framed  which 
would  not  be  a  breach  of  trust. 

As  Lord  Ghesham  has  no  interest  in  the  chattels  which  he  can 
make  over  for  the  benefit  of  his  younger  brothers,  no  case  of 
election  really  arises,  and  he  is  not  bound  to  make  any  com- 
pensation to  them  out  of  his  legacy. 

Wilson  V.  Lord  Townsend  is  the  only  authority  that  can  be 
produced  which  even  seems  to  support  the  proposition  that  com- 
pensation ought  to  be  decreed,  but  even  if  the  dictum,  in  that  case 
is  correct,  the  election  there  was  to  take  against  the  will. 

[He  referred  to  Eoivells  v.  Jenkins  (5)  and  Grissell  v.  Stvin- 
hoe  (6).] 


(1)  2  Ves.  693. 

(2)  Law  Rep.  16  Eq.  212. 

(3)  I.  R.  1  Eq.  519. 


(4)  1  Bli.  1,  25. 

(5)  2  J.  &  H.  706. 

(6)  Law  Rep.  7  Eq.  291. 
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'  CHITTY,  J.     Farivell,  in  reply  : — 

The  argument  on  the  other  side  assumes  that  it  is  the  same 
In  re      thing  to  say  that  Lord  Chesham  has  not  got  the  heirlooms,  and  to 
Chesham.    say  that  he  cannot  dispose  of  them ;  but  that  is  not  so.  The 
Cavendish  inquiry  is,  has  he  any  beneficial  interest  in  them?  if  he  has, 

v. 

Dacre.     then  to  the  extent  of  that  interest  he  must  make  compensation. 
Chitty,  J. : — 

The  will  of  the  late  Lord  Chesham  purports  to  bequeath  the 
furniture,  plate,  linen,  china,  and  other  household  effects  in  or 
belonging  to  the  leasehold  house,  No.  17,  Grosvenor  Street,  which 
was  his  own  property.  The  chattels  which  were  there  at  the 
time  of  his  death  consisted  of  chattels  belonging  to  him  "and  of 
part  of  the  settled  chattels.  When  this  matter  was  before  me  in 
Chambers,  I  intimated  an  opinion  that  the  terms  of  this  bequest 
were  sufficient  to  include  such  of  the  settled  chattels  as  were  in 
the  house  at  the  time  of  the  testator's  death.  With  that  opinion 
counsel  for  Lord  Chesham  has  expressed  himself  satisfied,  and  it 
is  unnecessary  for  me  to  say  anything  further  on  this  point. 

The  will  then  purports  to  bequeath  part  of  the  settled  chattels 
upon  trust  for  sale  for  the  benefit  of  testator's  younger  children, 
and  gives  to  the  present  Lord  Chesham,  the  eldest  son,  benefits 
far  exceeding  in  value  the  interest  to  which  in  any  view  of  the 
case  he  is  entitled  in  the  settled  chattels.  It  is  necessary  to 
ascertain  what  was  the  nature  of  that  interest  at  the  testator's 
death. 

At  the  date  of  the  will  and  the  death  of  the  late  Lord  Chesham, 
the  chattels  were  bound  by  the  settlement  of  1877.  The  legal 
property  in  the  chattels  was  vested  in  the  trustees  of  the  settle- 
ment upon  trust  to  permit  them  to  be  used,  held  and  enjoyed 
with  the  mansion-house  called  Latimer  by  the  person  or  persons 
who  for  the  time  being  should  be  entitled  to  the  mansion-house 
under  the  limitations  of  the  settlement.  For  the  younger  sons 
it  is  argued  that  the  effect  of  this  trust  was  to  make  Lord 
Chesham  (who  is  tenant  for  life  of  the  mansion)  tenant  for  life  of 
the  chattels  without  restriction  as  to  the  place  of  enjoyment.  So 
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to  read  the  trust  would  be  to  strike  out  the  words  "  with  the  man-  CHITTY 
sion-house."  These  words  cannot  be  treated  as  mere  surplusage  ;  1886 
they  are  an  essential  part  of  the  trust ;  and  Lord  Chesham  is  only 
entitled  to  the  enjoyment  of  the  chattels  with  the  house.  To 
hold  otherwise  would  be  to  destroy  an  essential  part  of  the 
trust.  The  chattels  are  in  effect  annexed  to  the  house,  and 
cannot  be  removed  from  it  (except  for  a  temporary  purpose,  as 
repairs  or  the  like)  without  a  breach  of  trust. 

It  is  contended,  however,  that  when  the  surrounding  circum- 
stances as  they  existed  at  the  date  of  the  settlement  are  taken 
into  consideration,  it  could  not  have  been  the  intention  of  the 
settlors  to  annex  the  chattels  to  the  house.  It  is  not  contended 
that  the  house  was  not  large  enough  to  hold  all  the  chattels  in- 
cluding the  furniture ;  in  fact  the  plate  and  china  and  some 
other  articles,  constituting  apparently  the  more  valuable  portion 
of  the  chattels,  are  there  now.  But  it  is  said  that  Latimer  House 
was  at  the  date  of  the  settlement  sufficiently  supplied  with  other 
furniture  fit  for  such  a  house.  The  result  on  the  facts,  as  admitted 
at  the  Bar,  appears  to  be  that  to  place  all  the  settled  furniture  in 
the  house  in  addition  to  that  which  was  there  at  the  date  of  the 
settlement  and  is  there  now  would  be  to  cause  inconvenience  to 
the  occupiers  of  the  house.  That  circumstance,  however,  does  not 
make  any  difference  in  the  construction  or  effect  of  the  trust. 
The  settlement  settled  the  house  itself  as  well  as  the  chattels, 
and  the  settlors  must  be  deemed  to  have  been  aware  that  their 
settlement  of  the  chattels  might  cause  some  inconvenience  to  the 
tenant  for  life  of  the  house.  The  express  terms  of  the  trust  can- 
not be  controlled  by  any  inference  drawn  from  inconvenience. 

It  follows,  then,  that  Lord  Chesham  had  no  power  at  the  testator's 
death  to  make  any  assignment  or  disposition  of  the  chattels  so  as 
to  confer  on  his  assign  the  right  to  enjoy  the  chattels  apart  from 
the  mansion. 

As,  then,  the  value  of  the  benefits  he  takes  under  the  will  far 
exceeds  his  interest  in  the  settled  chattels,  it  is  obviously  his 
interest  to  take  under  and  not  against  the  will ;  and  by  his 
counsel  at  the  Bar  he  states  that  if  he  is  bound  to  elect  at  all  he 
elects  to  take  under  the  will :  and  that  he  is  ready  to  do  all  in 
his  power  to  confirm  the  attempted  disposition  by  the  will  of  the 
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settled  chattels.  The  will  does  not  purport  to  dispose  of  Latimer 
House  ;  and  no  possible  case  of  election  arises  in  reference  to  the 
mansion  itself. 

The  questions  then  are,  first,  whether  Lord  Chesham  is  put  to  his 
election  ;  and  secondly,  if  he  is,  whether  if  he  elects  (as  he  does) 
to  take  under  the  will  he  is  bound  to  make  compensation  to  his 
younger  brothers  out  of  the  residue  given  to  him  to  the  extent  of 
the  value  of  his  interest  in  such  of  the  settled  chattels  as  the  will 
purports  to  bequeath. 

I  will  deal  with  these  questions  in  the  first  instance  apart  from 
the  Settled  Land  Act. 

It  is  clear  that  if  he  takes  under  the  will  he  must  confirm  the 
will  so  far  as  he  can,  and  must  give  up  to  the  disappointed  legatees 
any  beneficial  interest  that  he  can  dispose  of  in  the  chattels. 
But  he  has  in  effect  no  interest  in  the  chattels  which  he  can 
make  over  to  them,  or  from  which  they  can  derive  any  benefit, 
apart  from  the  mansion-house  ;  and  as  to  his  life  estate  in  the 
mansion-house  he  is  free  from  all  claim,  direct  or  indirect,  on  the 
part  of  his  brothers. 

In  effect  it  is  the  paramount  title  of  the  trustees,  who  are  not 
affected  by  any  question  of  election,  rather  than  the  restricted 
interest  of  Lord  Chesham,  which  prevents  effect  being  given  to  the 
bequest  of  the  chattels.  A  Court  of  Equity  never  decrees  an  act 
to  be  done  which  is  a  breach  of  trust,  or  a  mere  idle  act  which 
could  only  lead  to  litigation.  And  inasmuch  as  no  assignment 
by  Lord  Chesham  of  his  interest  could  be  framed  which  would  not 
be  a  breach  of  trust,  or  which  could  confer  any  benefit  on  his 
younger  brothers,  it  would  not  order  him  to  execute  any  assign- 
ment of  the  chattels  for  the  purpose  of  confirming  the  will. 

It  is  admitted  that  no  authority  can  be  produced  in  support  of 
the  proposition  that  where  the  election  is  to  take  under  the  in- 
strument compensation  has  been  decreed.  The  question,  then, 
requires  some  examination  of  the  principles  on  which  the  Courts 
of  Equity  have  proceeded  in  working  out  the  doctrine  of  election 
and  the  authorities  bearing  on  the  subject. 

Mere  personal  incapacity  arising  from  infancy  or  coverture  on 
the  part  of  the  person  put  to  his  or  her  election  is  not  sufficient  to 
exclude  the  application  of  the  doctrine.    In  the  familiar  cases  of 
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incapacity  arising  from  infancy  or  coverture,  the  Court  (gene-  CHITTY,  J. 
rally  after  a  preliminary  inquiry  on  the  subject)  itself  makes  1886 
the  election  for  the  benefit  of  the  infant  or  married  woman,  but 
in  all  cases  that  I  am  aware  of,  the  Court,  where  the  election  is 
thus  made  to  take  under  the  will,  effectually  binds  the  interest  of 
the  party  entitled  to  set  up  a  paramount  title  by  an  appropriate 
declaration  in  favour  of  persons  taking  under  the  instrument  on 
which  the  question  of  election  arises,  with  incidental  directions, 
where  necessary,  for  conveyance,  assignment,  release,  or  the  like, 
adapted  to  the  special  circumstances  of  the  case.  But  in  the 
case  before  me  Lord  Chesham  is  under  no  personal  incapacity. 
He  cannot  make  an  assignment  because  he  has  no  assignable 
interest. 

The  principle  on  which  the  doctrine  of  election  is  based  is  that 
a  man  shall  not  be  allowed  to  approbate  and  reprobate ;  that  if 
he  approbates  he  shall  do  all  in  his  power  to  confirm  the  instru- 
ment which  he  approbates.  The  consequences  of  such  a  principle 
cannot  be  legitimately  carried  beyond  the  principle  itself ;  if  a 
man  approbates,  his  obligation  is  confined  to  his  adopting  the 
instrument  as  a  whole  and  abandoning  every  right  inconsistent 
with  it.  In  all  the  leading  authorities  the  principle  is  stated 
substantially  to  the  effect  above  given,  and,  so  far  as  I  am  aware, 
where  the  election  has  been  to  take  under  the  instrument  there 
is  no  decision  decreeing  compensation.  In  Streatfield  v.  Streat- 
field  (1)  Lord  TaTbot,  in  stating  the  principle,  said  that  the  tacit 
condition  was  that  the  devisee  should  not  disturb  the  disposition 
made  by  the  will. 

In  Ker  v.  Waucho][>e  (2)  Lord  Eldon  confines  the  engrafted 
doctrine  of  compensation  to  the  case  of  taking  against  the  instru- 
ment, and  describes  it  as  arising  from  the  conduct  of  the  person 
electing  so  to  take.  He  says  (3) :  "  In  our  Courts  we  have  en- 
grafted upon  this  primary  doctrine  of  election,  the  equity  as  it  may 
be  termed  of  compensation.  Suppose  a  testator  gives  his  estate 
to  A.,  and  directs  that  the  estate  of  J..,  or  any  part  of  it,  should 
be  given  to  B.  If  the  devisee  will  not  comply  with  the  provi- 
sion of  the  will,  the  Courts  of  Equity  hold  that  another  condition 

(1)  Gas.  t.  Tal.  176.  (2)  1  Bli.  1. 

(3)  1  Bli.  25. 
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CHITTY,  J.  is  to  be  implied,  as  arising  out  of  the  will,  and  tlie  conduct  of  the 
1886       devisee  ;  that  inasmuch  as  the  testator  meant  that  his  heir-at-law 
should  not  take  his  estate  which  he  gives  J..,  in  consideration  of 
Cio:sHAM         S^^^^S      estate  to  ^. ;  if  J.,  refuses  to  comply  with  the  will, 
Cavendish       shall  be  compensated  by  taking  the  property,  or  the  value  of 
Dacre  property,  which  the  testator  meant  for  him,  out  of  the  estate 

  devised,  though  he  cannot  have  it  out  of  the  estate  intended  for 

him." 

In  Wollaston  v.  King  (1)  Lord  Justice  James,  then  Vice- 
Chancellor,  after  stating  that  he  had  endeavoured  to  extract 
from  the  cases  a  principle,  adopted  the  rule  laid  down  by  the 
Master  of  the  Eolls  in  Whistler  v.  Webster  (2)  in  the  following 
general  terms,  viz. :  "  That  no  man  shall  claim  any  benefit  under 
a  will  without  conforming,  as  far  as  he  is  able,  and  giving  effect 
to  everything  contained  in  it  whereby  any  disposition  is  made 
shewing  an  intention  that  such  a  thing  shall  take  place." 

In  Coo])er  v.  Cooper  (3)  Lord  Hatherley  says  (4) :  *'  The  main 
principle  was  never  disputed,  that  there  is  an  obligation  on  him 
who  takes  a  benefit  under  a  will  or  other  instrument  to  give  full 
effect  to  that  instrument  under  which  he  takes  a  benefit ;  and  if 
it  be  found  that  that  instrument  purports  to  deal  with  something 
which  it  was  beyond  the  power  of  the  donor  or  settlor  to  dispose  of, 
but  to  which  effect  can  be  given  by  the  concurrence  of  him  who 
receives  a  benefit  under  the  same  instrument,  the  law  will  impose 
on  him  who  takes  the  benefit  the  obligation  of  carrying  the 
instrument  into  full  and  complete  force  and  effect." 

In  Codrington  v.  Codrington  (5)  Lord  Cairns  states  the  law 
thus  (6)  :  "  By  the  well-settled  doctrine  which  is  termed  in  the 
Scotch  law  the  doctrine  of  *  approbate '  and  *  reprobate,'  and  in 
our  Courts  more  commonly  the  doctrine  of  *  election,'  where  a 
deed  or  will  professes  to  make  a  general  disposition  of  property 
for  the  benefit  of  a  person  named  in  it,  such  person  cannot 
accept  a  benefit  under  the  instrument  without  at  the  same  time 
conforming  to  all  its  provisions,  and  renouncing  every  right 
inconsistent  with  them." 


(1)  Law  Kep.  8  Eq.  165,  174. 

(2)  2  Yes.  367. 

(3)  Law  Rep.  7  H.  L.  53. 


(4)  Law  Eep.  7  H.  L.  69. 

(5)  Ibid.  854. 
(C)  Ibid.  861. 
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attempt  to  apply  the  engrafted  doctrine  of  compensation  to  the 
case  of  a  person  electing  to  take  under  the  instrument  which 
gives  rise  to  the  election.  Nor  is  there  any  suggestion  to  that 
effect  in  Mr.  Swanston's  learned  note  to  Gretton  v.  Eaivard  (1) ;  on 
the  contrary,  the  obligation  of  the  person  electing  to  take  under 
the  instrument  appears  to  be  confined  to  confirming  the  instru- 
ment so  far  as  he  is  able. 

The  case  of  Wilsm  v.  Lord  Townsend  (2),  relied  on  by  counsel 
for  the  younger  sons,  is  no  authority  for  the  propositions  which 
he  founded  upon  it.  In  that  case  the  election  was  to  take 
against  the  instrument,  and  the  bill  was  dismissed,  the  obser- 
vations relied  on  are  at  the  utmost  mere  dicta  ;  and  they  are 
not  even  dicta  in  favour  of  compensation  where  the  election  is 
to  take  under  the  instrument,  but  of  forfeiture.  At  the  time 
when  that  decision  was  given,  it  had  not  been  finally  decided 
that  election  to  take  against  the  instrument  did  not  involve 
forfeiture,  but  merely  gave  a  right  to  compensation  out  of  the 
interest  given  by  the  instrument,  the  dictum  relied  on  is :  "  If 
the  party  is  under  restraint,  and  cannot  accomplish  that "  (viz., 
give  up  the  specific  thing  to  which  he  has  a  paramount  title),  "  it 
is  the  misfortune  of  the  party ;  but  the  consequence  is,  that 
while  he  continues  in  that  situation,  his  claim  must  be  barred." 
This  apparently  points  to  personal  incapacity  and  certainly 
involves  forfeiture.  The  dictum  cannot  be  supported  as  it 
stands. 

After  the  conclusion  of  the  argument  Mr.  Farwell  referred  me 
to  the  case  of  Williams  v.  Mayne  (3),  and  Mr.  Leivin  sent  me  some 
observations  on  it.  In  that  case  a  legacy  was  given  to  a  married 
woman  for  her  separate  use  for  life  without  any  restraint  on  anti- 
cipation by  a  will  which  purported  to  bequeath  to  another  person 
a  portion  of  a  fund  of  personalty  in  which  under  a  settlement 
the  married  woman  had  a  reversionary  interest.  It  was  held  that 
during  the  life  of  the  tenant  for  life  of  this  fund  the  married 
woman  could  not  elect,  and  that  her  legacy  must  be  impounded 
until  she  could  elect.    That  case  is  distinguishable  from  the 

(1)  1  Sw.  409,  433.  (2)  2  Ves.  693,  696. 

(3)  I.  K.  1  Eq.  519. 
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CHITTY,  J.  present.  It  was  admitted  there  that  a  case  of  election  arose,  and 
1886  that  the  married  woman  was  bound  to  give  up  her  interest  in  the 
fund  if  she  accepted  the  legacy  ;  and  it  was  considered  that  she 
would  be  capable  of  binding  her  interest  in  the  fund  when  it  fell 
into  possession.  The  question  then  resolved  itself  into  this, 
whether  she  was  bound  to  elect  while  her  interest  under  the 
settlement  was  reversionary,  or  whether  the  time  for  electing 
ought  not  to  be  postponed  until  she  could  bind  her  interest 
under  the  settlement.  The  decision  itself  has  little  or  no  direct 
bearing  on  the  case  before  me.  There  is  no  ground  in  this  case 
for  saying  that  the  time  for  electing  ought  to  be  postponed,  or 
that  any  further  event  contemplated  by  the  settlement  can  en- 
large the  interest  of  Lord  Chesham  in  the  chattels.  In  giving  his 
judgment  in  that  case  the  Irish  Master  of  the  Kolls  referred  to 
the  hardship  upon  the  married  woman,  and  it  is  at  least  question- 
able whether  any  equitable  doctrine  ought  to  be  ^o  applied  or 
worked  out  as  to  create  what  in  the  opinion  of  the  Judge  is  a 
hardship. 

The  result  is,  that  this  attempt  to  engraft  a  new  doctrine 
of  compensation  on  the  doctrine  of  election  fails.  I  hold  that 
Lord  Chesham  is  not  bound  in  any  view  of  the  case  to  make  any 
compensation  out  of  the  residue  to  his  younger  brothers.  But 
I  go  further.  Inasmuch  as  Lord  Chesham  has  no  interest  in  the 
chattels  which  he  can  make  over  for  the  benefit  of  his  younger 
brothers,  it  appears  to  me  that  no  case  of  election  really  arises. 
Election  means  free  choice.  He  cannot  be  compelled  directly  or 
indirectly  to  take  under  the  settlement  and  against  the  will.  But 
when  he  takes  under  the  will  there  is  nothing  for  him  to  give 
up,  for  there  is  nothing  which  he  can  give  up.  It  seems  to  me  to 
be  absurd  to  say  that  he  is  put  to  his  election  merely  for  the 
purpose  of  making  a  deduction  from  his  residuary  legacy. 

The  point  raised  as  to  the  Settled  Land  Act,  and  the  order 
giving  Lord  Chesham  liberty  to  sell  some  of  the  chattels,  and  the 
sale  of  some  of  the  chattels  comprised  in  the  order,  is  readily  dis- 
posed of  on  a  broad  principle.  The  equities  of  the  parties  must 
be  determined  according  to  the  state  of  circumstances  as  they 
existed  at  the  testator's  death,  and  the  Settled  Land  Act  had  not 
then  been  passed.    The  acquisition  by  Lord  Chesham  after  the 
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testator's  death  of  any  greater  or  different  interest  in  the  chattels,  ^^^itty,  j. 
whether  under  an  Act  of  Parliament  or  otherwise,  gave  rise  to  no 

new  or  additional  equities  against  him.    If  a  testator  purports  to  In  re 

devise  another  man's  lands  to  a  person  who  takes  no  benefit  Cheshaji. 

under  the  will  and  bequeaths  a  legacy  out  of  his  own  estate,  and  Cavendish 

the  legatee  after  the  testator's  death  acquires  a  title  to  the  lands,  Dagre. 
by  purchase  or  otherwise,  the  legatee  is  not  put  to  his  election. 

Solicitors :   Currey,  Holland,  &  Currey ;  Spencer  Wliiteliead, 
agent  for  Mihvard  &  Co.,  Birmingham, 

G.  M. 
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PEAKS0N,J.  HATGH  V.  HAIGH. 


1885 
Nov.  13,  16. 


[1884:    H.  444.] 

Practice — Bules  of  Supreme  Court,  1883,  Order  xxvii.,  r.  15 — Setting  aside 

Judgment. 

The  Defendant  to  an  action  disobeyed  an  order  to  produce  documents  for 
inspection ;  her  defence  was  struck  out,  and  judgment  given  against  her 
in  default  of  a  defence.  There  was  evidence  that  her  solicitor  had  ex- 
plained to  her  the  effect  of  the  order  for  production  and  the  consequence 
of  disobeying  it.  The  Court  refused  to  set  aside  the  judgment  on  any 
terms. 

The  Plaintiff  was  John  Haigh,  the  administrator  of  his  mother, 
Martha  Haigh,  who  died  in  May,  1884.  The  Defendant  was  Mary 
Haigh,  one  of  the  five  next  of  kin  of  Martha  Haigh,  The  Plain- 
tiff, by  his  statement  of  claim,  alleged  that  two  sums  of  £1000 
and  £650,  which  at  the  time  of  the  death  of  Martha  Haigh  stood 
in  the  joint  names  of  Martha  Haigh  and  the  Defendant  in  the 
East  Morley  and  Bradford  Savings  Bank,  were  the  sole  property 
in  equity  of  Martha  Haigh,  and  belonged  to  him  as  administra- 
tor, and  he  claimed  that  the  Defendant  might  be  ordered  to  pay 
or  transfer  those  sums  with  interest  to  him  as  executor. 

The  Defendant  delivered  a  statement  of  defence  on  the  18th  of 
December,  1884,  by  which  she  denied  that  the  two  sums  of 
£1000  and  £650  were  part  of  the  personal  estate  of  Martha 
Haigh,  and  alleged  that  they  had  become  her  own  sole  property 
by  survivorship. 

On  the  1st  of  April,  1885,  an  order  was  made  on  the  Defendant 
to  produce  the  deposit  books  referred  to  by  her  in  an  affidavit  as 
to  documents.  The  documents  were  not  produced,  and  on  the 
27th  of  April,  1885,  an  order  was  made  striking  out  the  statement 
of  defence  ;  and  on  the  16th  of  May,  1885,  judgment  was  given 
against  the  Defendant  in  default  of  a  defence.  On  the  9th  of 
July,  1885,  an  order  was  made  on  the  Defendant  to  bring  in  an 
account ;  and  on  the  5th  of  August,  1885,  an  order  was  made  on 
her  to  transfer  the  sum  of  £1000  and  £650  with  interest  to  the 
Plaintiff, 


V. 

Haigh. 
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This  was  a  motion  on  the  part  of  the  Defendant  that  the  PEARSOX,J. 
judgment  might  be  set  aside,  and  that  the  time  for  production  1885 
of  documents  might  be  extended,  or  that  the  time  for  appealing  haigh 
against  the  order  for  production  of  documents  might  be  ex- 
tended.   Notice  of  motion  was  given  on  the  19th  of  October, 
1885. 

The  application  was  supported  by  an  affidavit  by  the  Defendant 
from  which  the  following  is  an  extract : — 

"  I  employed  Mr.  /.  J.  Wright,  of  Bradford,  as  my  solicitor, 
but  from  what  he  said  I  was  led  to  believe  that  I  was  ordered  to 
give  up  the  books  to  Greaves,  my  brother's  lawyer,  which  I 
thought  would  be  fatal  to  my  just  case.  I  also  advised  with  a 
friend  in  whom  I  had  great  confidence,  but  who  was  not  a  lawyer, 
as  I  myself  am  quite  ignorant  of  business.  My  said  friend  told 
me  on  no  account  to  part  with  the  books,  as  they  were  my  only 
hold  or  protection,  and  I  honestly  believed  him  that  it  would  be 
right  for  me  to  keep  possession  of  the  two  deposit  books  which 
my  mother  had  left  with  me,  and  that  I  should  lose  my  just 
rights  as  the  survivor  if  I  parted  with  them  to  any  person. 

"  In  the  month  of  March,  1885,  the  said  Mr.  Wright  informed 
me  that  I  was  required  to  produce  to  the  Plaintiff  the  said  deposit 
books.  I  did  not  know  what  to  do  or  what  an  order  of  Court  meant^ 
and  finding  Mr.  Wright  still  asked  me  for  the  books  I  called  at 
his  office,  and  informed  him  that  I  would  go  up  to  London  with 
the  books  and  state  the  facts  to  the  Court  myself.  He,  however, 
informed  me  that  such  a  course  was  useless,  and  that  no  one  would 
hear  me.  He  said,  *  You  will  not  be  heard  speak.'  But  for  that 
discouragement  by  him  I  should  have  gone  to  London  and  spoken 
for  myself  and  at  the  same  time  produced  the  books  in  Court, 
which  I  thought  would  be  the  proper  course.  Whilst  I  was  in 
doubt  as  to  what  I  should  do  there  was  on  the  27th  of  April, 
1885,  as  I  have  since  been  informed,  an  order  made  by  this 
Honourable  Court  striking  out  my  defence  by  reason  of  the  non- 
production  of  such  books,  and  that  subsequently  judgment  was 
given  in  this  action  against  me  with  all  costs.  The  case  was 
taken  as  undefended,  and  on  the  representations  to  the  Court  of 
my  brother  John  the  Plaintiff  only." 
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rEARSON,J.     Mr.  Wright,  the  Defendant's  late  solicitor,  made  an  affidavit 
1885       containing  the  following  paragraphs : — 

Haigh  "  I  wrote  the  Defendant  on  the  10th  of  April  informing  her  of 
Haigii.  this,  and  the  Plaintiff  threatened  to  take  out  proceedings  to  strike 
out  her  defence,  and  the  following  is  an  extract  from  the  letter : — 
*  He  (Mr.  Greaves,  Plaintiff's  solicitor,)  informs  me  he  shall  take 
proceedings  to  set  aside  your  defence  and  obtain  judgment  against 
you.  This  means  in  plain  English  that  he  will  obtain  a  verdict 
against  you  for  the  recovery  of  the  amount  in  the  bank  and  costs 
without  going  to  trial.  So  you  can  please  yourself  as  to  whether 
YOU  bring  the  books  or  not.  I  have  warned  you  often  enough, 
and  therefore  you  will  be  good  enough  not  to  blame  me  if  through 
your  own  obstinacy  such  a  disastrous  result  should  take  place.' 
-  On  the  24th  of  April  last  I  wrote  the  Defendant  as  follows : — 
"  What  I  warned  you  of  a  week  or  two  ago  is  about  to  come  to 
pass.  If  you  read  the  inclosed  you  will  see  that  on  Monday  next 
at  12  o'clock  the  other  side  intend  applying  to  have  your  defence 
struck  out,  which  means,  as  I  told  you  in  a  former  letter,  that 
judgment  will  be  given  against  you,  and  that  the  money  will  go 
to  your  brother  to  be  distributed  amongst  the  family  after  getting 
his  costs  out  of  your  own  share,  not  out  of  the  fund  generally. 
If  you  like  this  prospect  well  and  good.  If  not  be  good  enough 
to  come  here  to-morrow  morning  without  fail,  or  at  latest  on 
Monday  by  11  o'clock.  Of  course  if  you  wish  your  brother  to 
have  it  all  his  own  way  it  is  no  concern  of  mint3.' 

"  I  received  an  order  in  the  terms  of  the  letter,  and  sent  the 
same  by  registered  post  to  the  Defendant  on  the  29th  day  of 
April  last,  and  on  the  same  day  wrote  her  as  follows  : — *  I  have 
sent  up  to  your  house  and  sent  letters  for  you  repeatedly,  but 
can  get  no  response.  The  Plaintiff  has  obtained  an  order  to 
strike  out  your  defence.  If  you  are  not  here  on  or  before  Saturday 
your  case  is  lost,  and  you  will  have  all  costs  to  pay.' 

"  On  the  9th  of  May  following  I  wrote  her  as  follows  : — *  Last 
week  I  sent  you  a  special  letter  warning  you  of  the  consequence 
of  your  failing  to  call  here  with  your  bank  book  in  order  that  the 
other  side  might  see  it,  such  consequences  being  that  your  defence 
would  be  struck  out  and  judgment  given  against  you,  and  you  to 
pay  all  costs.    An  order  has  been  made  accordingly,  and  now 
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Haigh. 


notice  has  been  further  given  that  on  Saturday  next  an  applica-PEARSON,J. 
tion  will  be  made  for  judgment.    I'm  not  sure  whether  even  now  1885 
it  might  be  possible  for  you  to  retrace  your  steps.    But  if  not  haigh 
you  can  only  have  the  consolation  of  blaming  yourself.    I  inclose 
copy  of  the  notice. — P.S.  I  registered  this  letter,  and  you  returned 
it.' 

"  On  the  14th  of  the  same  month  the  Defendant  called  at  my 
office  in  reference  to  the  correspondence,  and  said  she  would  never 
produce  the  books  whatever  the  consequences  might  be.  I  told 
her  she  might  bring  them  to  my  office  and  stop  there  while 
Plaintiff's  solicitors  examined  them,  and  she  need  not  allow  them 
to  go  out  of  her  possession,  but  she  still  persistently  refused  to 
allow  them  to  be  seen.  She  did  say  that  she  would  go  to  London 
on  the  hearing  of  the  application  for  judgment,  but  I  told  her  if 
she  were  willing  to  produce  the  books  for  inspection,  that  even  at 
this  last  stage  of  the  case  I  would  inform  the  Plaintiff's  solicitors 
of  such  willingness,  and  no  doubt  they  would  abandon  the  pro- 
ceedings before  the  Judge  in  London,  or  if  not,  that  I  would  take 
steps  to  prevent  the  matter,  if  possible,  from  going  to  extremes, 
but  she  would  not  listen  to  me,  but  said  she  would  go  to  London 
herself.  I  told  her  if  she  were  willing  to  obey  the  order  of  the 
Court  and  produce  the  bank  books,  she  might  go,  but  if  she  per- 
sisted in  her  refusal  before  the  Court  it  would  be  useless  for  her 
to  go  to  London,  She  replied,  *  I  never  will  produce  them.'  It  is 
utterly  untrue  that  I  told  her  '  you  will  not  be  heard  speak.'  I 
told  her  to  go  by  all  means  if  she  would  express  her  willingness  to 
the  Court  to  produce  the  books,  but  she  declared  emphatically, 
'  I  never  will.' 

"  I  have  on  many  occasions  in  my  interviews  with  the  Defendant 
impressed  upon  her  that  the  other  side  could  not  take  away  the 
books,  but  that  they  would  remain  in  my  own  office,  and  that  she 
could  remain  in  the  room  herself  whilst  the  inspection  in  pursuance 
of  the  order  took  place,  but  she  absolutely  refused  even  to  shew 
the  books  to  anyone,  as  she  said  she  had  been  informed  by  a  friend 
of  hers  that  she  need  not  produce  them." 

HigginSf  Q.C.,  and  T.  L.  WUhinson,  for  the  Defendant : — 

The  principle  on  which  the  Court  acts  in  exercising  its  power 
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PEARSON, J.  under  Order  xxvii.,  rule  15,  to  set  aside  a  judgment  obtained  on 
1885  default,  however  wrong-headed  or  negligent  the  party  in  default 
hI^^h  bave  been,  is  to  set  aside  the  judgment  on  terms  that  the 

jIawh     P^^ty      default  pay  all  costs  occasioned  by  the  default  unless 

  irreparable  mischief  has  been  occasioned,  and  to  try  the  action 

on  the  merits :  Ahvood  v.  Cliicliester  (1) ;  Garter  v.  Stuhhs  (2) ; 
King  V.  Sandeman  (3)  (a  case  in  which  the  plaintiff  had  preferred 
to  let  judgment  go  by  default  rather  than  take  a  nonsuit  and 
commence  a  fresh  action). 

CozenS'Hardy,  Q.C.,  and  Eyre,  for  the  Plaintiff: — 

The  cases  cited  establish  that  where  the  party  in  default  has 
acted  wilfully,  with  full  knowledge,  especially  after  a  considerable 
lapse  of  time,  matters  will  be  allowed  to  take  their  course.  To 
allow  the  applicant  to  succeed  in  such  a  case  as  this  would  be  t^> 
say  that  the  Court  will  always  set  aside  a  judgment  obtained  im 
default  of  pleading. 

Higgins,  in  reply. 


Nov.  16.    Pearson,  J.  (after  stating  the  facts,  continued) : — 

I  haye  no  hesitation  in  saying  that  I  have  the  strongest  disin- 
clination, as  I  believe  every  other  Judge  has,  that  any  case 
should  be  decided  otherwise  than  upon  its  merits.  But  this  order 
was  introduced  to  prevent  plaintiffs  and  defendants  from  delaying 
causes  by  their  negligence  or  wilfulness.  So  great  was  mj 
anxiety  to  relieye  this  lady  from  the  consequence  of  her  wrong- 
headedness  if,  by  any  possibility,  I  could  on  proper  terms,  that  I 
hesitated  to  refuse  to  make  the  order  asked  for,  and  I  have  looked 
into  all  the  cases  I  could  find  on  the  subject  to  see  what  the 
practice  of  the  Court  has  been  on  this  order.  And  I  can  find  no 
case  in  the  books  where  it  has  been  applied,  where  a  man  know- 
ingly and  wilfully  has  allowed  judgment  to  go  by  default.  The 
first  case  to  which  I  will  refer  is  that  of  King  v.  Sandeman. 
The  head-note,  which  is  substantially  right,  is  this  :  "  The  plain- 
tiff being  unready  to  proceed  with  the  trial  of  his  action  when  it 

(1)  3  Q.  B.  D.  722.  (2)  6  Q.  B.  D.  116. 

(3)  26  W.  K,  569. 
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came  on  unexpectedly,  applied  for  a  postponement,  and  upon  its  PEAESON,J. 
being  refused,  let  judgment  go  by  default.  The  Court  of  Appeal,  1885 
upon  fresh  materials  offering  a  reasonable  explanation  of  the  haigh 
plaintiff's  unreadiness,  set  aside  the  judgment  and  ordered  the  ji^jqh 

action  to  be  restored  to  the  list  on  the  plaintiff  paying  the  costs   

of  the  day,  including  all  costs  thrown  away."  The  late  Master 
of  the  Kolls,  Sir  George  Jessel,  says  this  :  "I  do  not  decide  this 
case  with  as  much  satisfaction  as  most  cases.  On  the  one  hand, 
if  we  draw  the  string  very  tight,  no  plaintiff  would  be  able  to 
proceed  to  trial  if  not  ready  exactly  at  the  day  of  trial.  Solicitors 
would  be  required  to  do  what  they  cannot  always  be  sure  of  being 
able  to  do.  On  the  other  hand,  we  must  be  careful  not  to  allow 
people  to  use  the  Court  of  Appeal  to  remedy  the  effects  of  care- 
lessness. This  case  is  very  near  the  line.  On  the  whole,  I  think 
the  case  should  be  tried  on  the  merits."  And  then  he  says  that 
the  plaintiff  could  not  with  reasonable  diligence  have  got  all  the 
^material  information  till  the  4th  of  March,  from  the  4th  till  the 
7th  the  action  was  not  in  the  paper,  and  a  long  way  down  the 
list.  On  the  8th  it  came  on  suddenly.  Under  these  circum- 
stances, the  plaintiff  being  in  default  as  little  as  he  could  be,  the 
Court  ordered  the  judgment  to  be  set  aside.  Lord  Justice 
Thesiger,  who  also  went  into  the  case  (Lord  Justice  Cotton  merely 
concurring),  says  this  :  "  Certain  material  documents  could  not  be 
obtained  till  the  4th  of  March.  If  a  summons  had  then  been 
taken  out  for  time,  it  would  have  been  a  proper  case  for  indul- 
gence, and  if  so,  the  slip  of  the  plaintiff  s  solicitor  in  thinking  the 
ease  would  not  come  on  is  not  enough  to  take  away  the  indul- 
gence. The  case  is  very  near  the  line,  but  being  doubtful,  the 
doubt  should  be  decided  in  favour  of  trying  the  action  on  the 
merits,  instead  of  putting  the  plaintiff  to  the  expense  of  bringing 
a  new  action."  Another  case  cited  was  that  of  Attvood  v.  Chi- 
chester (1).  That  was  a  case  in  which  a  lady  had  signed  at  the 
request  of  her  husband  a  promissory  note.  A  writ  was  issued 
against  her,  she  put  it  into  her  husband's  hands  to  defend  the 
action.  Her  husband  did  nothing,  and  judgment  was  signed 
against  the  defendant.  Now,  in  that  case,  the  action  being 
against  a  married  woman,  was  bad  altogether,  and  Lord  Justice 

(1)  3  Q.  B.  D.  722. 
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PEAESON,J.  Brett  said  lie  thought  the  plaintiff  knew  she  was  a  married  woman, 

1885       and  he  knew  that  no  action  could  be  brought,  yet,  in  spite  of 

that,  Lord  Justice  Brett  says  (1),  "  from  the  facts  before  us,  I  draw 

„  ^'  the  inference  that  when  she  handed  the  writ  to  her  husband,  she 
Haigh  ' 

  did  not  understand  its  meaning,  and  that  she  did  not  know  the 

consequences  of  suffering  judgment  by  default.  After  various 
other  proceedings,  a  summons  is  taken  out  to  commit  the  de- 
fendant. Now,  if  it  could  have  been  shewn  that  the  object  of  the 
writ  was  at  the  time  of  service  explained  to  her,  she  could  not  at 
this  stage  of  the  proceedings  have  been  permitted  to  defend  after 
suffering  judgment  by  default ;  but  she  does  not  appear  to  have 
been  informed  by  her  husband  what  her  position  really  was.  I 
agree  with  the  view  of  Lord  Justice  Bramwell ;  the  plaintiff 
could  not  have  successfully  prosecuted  this  action."  Lord  Jus- 
tice Cotton  says  this :  "None  of  the  provisions  of  the  Judicature 
Acts  have  rendered  a  married  woman  liable  to  be  sued  as  if  she 
were  unmarried.  I  should  have  thought  that  if  the  defendant 
had  lain  by  intentionally,  she  could  not  be  now  allowed  to  appear ; 
but  the  neglect  to  defend  must  be  attributed  to  her  husband,  and 
she  cannot  be  considered  to  have  been  guilty  of  such  laches  as  to 
disentitle  her  to  relief."  It  seems  to  me  that  there  is  no  case 
which  has  gone  to  shew  that  this  rule  can  be  acted  upon  where 
the  party  who  seeks  to  put  it  in  force  has,  with  full  knowledge 
and  wilfully,  allowed  judgment  to  go  by  default.  Therefore  I 
must  refuse  the  application,  and,  I  am  afraid,  with  costs. 

Solicitors :  Atkinson  &  Dresser,  agents  for  G.  Gray,  Leeds ; 
Williamson,  Hill,  &  Co.,  agents  for  Greaves  &  Taylor,  Bradford. 

(1)  3  Q.  B.  D.  724. 

D.  P. 
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In  re  PEICE.  TEARSOXJ. 
WILLIAMS  ^^  JENKINS.  isso 

[1879    P.    212.]  Jan.  l7,  U. 

Administration  Action — Costs — Deficient  Personal  Estate — -Charge  of  Costs  on 
specifically  devised  Realty — Costs  of  Probate  Action. 

A  testator  by  his  will  made  several  specific  legal  devises  of  real  estate, 
of  whichi  one  was  to  J.,  one  of  his  executors,  and  another  was  to  L.  And 
he  devised  the  remainder  of  his  real  estates,  and  bequeathed  his  personal 
estate  to  trustees,  upon  trusts  for  sale  and  conversion,  and  to  stand 
possessed  of  the  proceeds  upon  trust,  after  payment  of  his  debts  and 
funeral  and  testamentary  expenses,  to  pay  certain  pecuniary  legacies,  and 
he  gave  the  residue  of  the  trust  moneys  unto  and  equally  between  his 
paternal  next  of  kin.  J.  alone  proved  the  will.  The  estates  devised  to  J. 
and  L.  had,  under  the  provisions  of  a  settlement,  been  respectively  liable 
to  have  two  sums  of  £3000  and  £1200  respectively  raised  out  of  them. 
The  right  to  those  sums  had  become  vested  in  the  testator.  An  action 
to  administer  the  testator's  estate  was  brought  by  W.,  one  of  the  residuary 
legatees,  against  J.  and  L.,  the  only  question  in  dispute  being  whether  the 
two  sums  of  £3000  and  £1200  were  raisable  as  part  of  the  testator's 
personal  estate.  It  was  held  that  they  were  not  raisable,  but  that  they  had 
become  merged  in  the  estates  on  which  they  were  respectively  charged. 
The  result  of  this  decision  was,  that  the  personal  estate  was  deficient. 
An  action  had  been  previously  brought  in  the  Probate  Division,  by  Tl''. 
and  another  residuary  legatee,  against  J.,  impeaching  the  validity  of  the 
testator's  will.  The  Court  pronounced  for  the  validity  of  the  will,  but 
ordered  that  the  costs  of  all  parties  to  the  action  should  be  paid  out  oi 
the  personal  estate.  On  the  further  consideration  of  the  administration 
action : — 

Held,  that  the  personal  estate  and  the  proceeds  of  the  sale  of  the 
residuary  real  estate  must  be  applied  in  paying  :  (1)  the  costs,  as  between 
solicitor  and  client,  of  the  executor,  and  his  costs,  charges,  and  expenses 
properly  incurred  (including  his  costs  of  the  Probate  action)  ;  (2)  the 
costs,  as  between  party  and  party,  of  the  Plaintiff  and  of  the  Defendant  L. 
rateably;  and  that,  there  being  a  deficiency,  the  costs  of  the  action  (so  far 
as  not  provided  for)  must  be  borne  by  the  specifically  devised  real  estates 
rateably,  according  to  their  respective  values  at  the  time  of  the  testator's 
death : — 

Held,  that  there  was  no  jurisdiction  to  charge  the  costs  of  the  Probate 
action  (other  than  the  executor's  costs)  on  the  real  estate  : — 

Held,  also,  that  the  above  order  could  be  made,  though  some  of  the 
specific  devisees  were  not  before  the  Court. 

But,  whether  the  order  could  be  enforced  against  the  absent  specific 
devisees,  QuKve. 

FURTHEK  CONSIDERATION  of  an  administration  action. 
The  principal  question  to  be  determined  was,  how  the  costs  of 
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PEARSONjJ.  the  action  and  the  costs  of  an  action  in  the  Probate  Division 
1886       were  to  be  borne,  the  personal  estate  of  the  testator  being 
insufficient. 

Peice.  Tjy^Q  action  was  brought  in  July,  1879,  for  the  administration 
Williams  ^^^^         personal  estate  of  Thomas  Price  (who  died  a 

Jenkins,  jj^^helor  on  the  12th  of  August,  1875),  and  the  execution  of  the 
trusts  of  his  will. 

The  Plaintiff  was  one  of  his  residuary  legatees. 

By  his  will,  dated  the  23rd  of  September,  1862,  the  testator, 
after  reciting  that  he  was  seised  of  a  farm  and  lands  called 
Newton  West,  expectant  on  the  death  of  his  father,  subject  to  a 
sum  of  £3000  raisable  thereout  upon  the  second  marriage  or 
death  of  his  father,  gave  the  same,  subject  as  aforesaid,  to 
P.  H.  Hitchings  and  the  Defendant  W.  H.  J erikins,  their  heirs  and 
assigns  for  ever.  And  the  testator,  after  reciting  that  he  was 
seised  of  a  messuage  and  lands  called  Clynbach,  expectant  on  the 
death  of  his  father,  subject  to  a  sum  of  £1200  raisable  thereout 
*  upon  the  second  marriage  or  death  of  his  father,  gave  the  same, 
subject  as  aforesaid,  to  Jane  Lloyd,  the  wife  of  Samuel  Lloyd,  for 
her  life,  for  her  separate  use,  with  remainder  to  her  two  children 
Joel  Lloyd  and  Margaretta  Lloyd,  their  heirs  and  assigns.  The 
testator  made  several  other  specific  devises  of  real  estate,  and  he 
devised  the  remainder  of  his  real  estate  to  trustees,  and  he 
bequeathed  his  leasehold  estates  and  his  other  personal  estate  to 
the  same  trustees,  upon  trusts  for  sale  and  conversion,  and  to 
stand  possessed  of  the  proceeds  upon  trust,  after  payment  of  his 
debts  and  funeral  and  testamentary  expenses,  to  invest  the  surplus, 
and  to  pay  the  income  to  his  father  during  his  life,  and  after  his 
death  to  convert  the  trust  fund  into  money  and  to  pay  thereout 
the  several  pecuniary  legacies  next  thereinafter  bequeathed,  and 
the  testator  gave  the  residue  of  the  trust  moneys  unto  and 
equally  between  such  of  his  paternal  next  of  kin,  in  exclusion  of 
his  maternal  next  of  kin,  as  would  have  been  entitled  to  the 
same  if  he  had  died  intestate.  And  he  appointed  William  Lock 
and  the  Defendant  W.  H.  Jenkins,  trustees  and  executors  of  his 
will. 

The  will  was  proved  by  the  Defendant  Jenkins  alone.  The 
testator's  father,  P.  JB".  Hitchings,  Jane  Lloyd,  and  Joel  Lloyd,  all 
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Margaretta   Lloyd,  in  July, 


died  before  the  testator 
married  William  Davies. 

The  Plaintiff  in  the  present  action  was  one  of  the  testator's 
paternal  next  of  kin. 

The  validity  of  the  testator's  will  was  disputed  by  some  of  his 
next  of  kin,  and  an  action  was  brought  in  the  Probate  Division, 
by  the  Plaintiff  in  the  present  action  and  another  of  the  next  of 
kin,  against  the  executor,  to  determine  the  validity  of  the  will. 
The  Court  pronounced  for  the  validity  of  the  will,  but  ordered 
that  all  the  costs  of  the  action  should  be  paid  out  of  the  testator's 
personal  estate.  Probate  of  the  will  was  granted  to  W.  H.  Jenldns 
on  the  8th  of  February,  1878. 

W,  H.  Jenldns  and  Mr.  and  Mrs.  Davies  were  the  Defendants 
to  the  present  action.  The  main  question  raised  in  it  was,  whether 
the  charges  of  £3000  and  £1200  mentioned  in  the  testator's  will 
were,  in  the  events  which  had  happened,  raisable  as  part  of  his 
personal  estate,  or  whether  they  had  become  merged.  They 
were  originally  charged  on  the  estates  called  Newton  West  and 
Clynhaeh  respectively  by  a  deed  dated  the  9th  of  October,  1843, 
and  they  had  in  the  events  which  had  happened  become  vested  in 
the  testator. 

On  the  26th  of  February,  1880,  a  decretal  order  was  made  in 
the  action,  on  the  application  of  the  Plaintiff  under  rule  1  of 
Order  xv.,  by  which  various  accounts  and  inquiries  (twenty-eight 
in  number)  were  directed  to  be  taken  and  made.  The  seventh 
inquiry  was,  whether  the  two  sums  of  £3000  and  £1200  were  still 
raisable. 

The  Chief  Clerk,  by  his  certificate,  found  that  the  two  sums  of 
£3000  and  £1200  were  still  raisable  out  of  the  properties  on  which 
they  respectively  were  charged.  On  a  summons  to  vary  the  certifi- 
cate in  this  respect,  Mr.  Justice  Pearson  held  that  the  two  sums 
were  not  raisable,  but  that  they  had  become  merged,  and  his 
decision  was  affirmed  by  the  Court  of  Appeal. 

The  testator's  residuary  real  estate  had  been  sold  and  the 
proceeds  of  sale  paid  into  Court.  These  proceeds,  together  with 
the  residuary  personal  estate,  w^ere  insufficient  for  the  payment 
of  the  costs  of  the  action  and  the  costs  of  the  Probate  action, 
and  the  principal  question  now  to  be  determined  was,  whether 
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1886       estates,  and,  if  so,  to  what  extent  ? 
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CozensSardy,  Q.C.,  and  Vernon  B.  Smithy  for  the  Plaintiff: — 

The  Plaintiff's  costs  of  this  action  ought,  in  so  far  as  the 
residuary  personal  estate  and  the  proceeds  of  the  sale  of  the 
residuary  real  estate  are  insufficient,  to  be  raised  out  of  the  speci- 
fically devised  real  estates.  There  is  no  specifically  devised 
personalty  and  no  descended  real  estate,  and,  this  being  an 
administration  action,  there  is  power  to  charge  the  deficiency  on 
the  specifically  devised  real  estates:  JacJcson  v.  Fease  (1)  ;  Bagot 
V.  Legge  (2). 

The  Plaintiffs  costs  of  this  action  ought  to  be  paid  out  of  the 
residue  in  priority  to  the  Defendants'  costs  of  the  Probate  action : 
In  re  Mayhew  (3). 

Barter,  Q.C.,  and  Eyre,  for  the  Defendant  JenTiins : — 

There  were  no  trusts  to  be  executed  in  relation  to  the  specifi- 
cally devised  real  estates ;  the  Court  had  only  to  administer  the 
residuary  real  and  personal  estate.  The  specifically  devised 
estates  had  not  to  be  administered ;  the  only  question  relating 
to  them  (and  that  did  not  affect  all  the  specifically  devised 
estates)  was  whether  the  charges  were  raisable  out  of  them. 

[Peaeson,  J. : — Every  one  who  took  an  interest  under  the  will 
was  interested  in  having  the  question  determined  whether  the 
charges  were  raisable  or  not.] 

That  question  might  have  been  more  quickly  and  more  cheaply 
determined  by  an  action  claiming  to  have  the  charges  raised,  and 
then,  if  the  Plaintiff  had  failed,  he  would  have  had  to  pay  the 
costs  of  the  action.  Many  of  the  accounts  and  inquiries  directed 
in  the  action  were  unnecessary,  and  the  Plaintiff  ought  not  to 
be  allowed  any  costs  of  such  accounts  and  inquiries,  even  if 
he  is  not  ordered  to  pay  costs :  Croggan  v.  Allen  (4)  ;  In  re 
McClellan  (5).  It  would  be  unjust  to  throw  the  Plaintiff's  costs 
of  this  action  on  the  specifically  devised  estates.    The  two  cases 


(1)  Law  Kep.  19  Eq.  96. 

(2)  2  Dr.  &  Sm.  259. 


(3)  5  Ch.  I).  596. 

(4)  22  Ch.  ]).  101. 


(5)  29  CIi.  D.  495. 
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cited  do  not  apply.    In  Bagot  v.  Legge  (1)  some  of  the  specific  PEAESON,J. 

devisees  were  plaintiffs,  and  the  others,  as  well  as  the  testator's  1886 

heir-at-law,  were  before  the  Court ;  and  the  legal  estate  was  in      j^^  ^.^ 

trustees.    This  appears  from  the  report  of  the  case  (2).    In  the  ^*rjcE. 

present  case  the  Plaintiff  is  not  a  specific  devisee,  and  the  v. 

devises  to  the  Defendants  are  legal,  not  equitable.    In  Jackson 

V.  Fease  (3)  the  plaintiff  was  a  specific  devisee ;  the  defendants 

were  the  trustees  of  the  will,  and  they  took  the  legal  estate  in 

the  other  specifically  devised  realty,  the  specific  devisees  having 

only  equitable  interests.    The  trustees,  therefore,  represented  the 

specific  devisees  other  than  the  plaintiff.    When  all  the  specific 

devisees  are  before  the  Court  it  can  apportion  the  costs  among 

them.    In  the  present  case  some  of  the  specific  devisees  are  not 

before  the  Court,  and  an  order  affecting  the  estates  devised  to 

them  cannot  be  made  in  their  absence. 

[Peakson,  J. : — Why  cannot  the  Court  make  those  who  are 
here  bear  their  proportion  of  the  costs  ?] 

There  is  no  precedent  for  such  an  order. 

[Peakson,  J. : — I  could  adjourn  the  further  consideration, 
giving  liberty  to  serve  the  other  specific  devisees.] 

Such  an  order  has  never  been  made  against  a  legal  devisee. 

[Peakson,  J. : — In  Jackson  v.  Fease  one  of  the  specific  devises 
was  legal.] 

The  Plaintiff  has  practically  failed  in  this  action.  The  only 
real  dispute  was,  whether  the  charges  were  raisable  out  of  the 
specifically  devised  estates  as  part  of  the  testator's  personal 
estate,  and  on  that  question  the  Defendants  have  succeeded.  It 
would  be  a  great  hardship  that  they  should  have  to  pay  the  costs 
of  that  litigation.  The  costs  of  this  action  must  have  priority 
over  those  of  the  Probate  action :  Major  v.  Major  (4) ;  In  re 
Mayheio  (5),  and  there  is  no  jurisdiction  to  charge  the  Plaintiff's 
costs  of  the  Probate  action  on  the  real  estate.  The  Defendant 
Jenkins  is  entitled  to  have  his  costs  of  this  action,  and  his  costs, 
charges,  and  expenses  properly  incurred  (including  his  costs  of 

(1)  2  Dr.  &  Sm.  259.  (3)  Law  Eep.  19  Eq.  96. 

(2)  34  L.  J.  (Cb.)  15G.  (4)  2  Drew.  281. 

(5)  5  Cli.  D.  596. 
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PEAESON,J.  the  Probate  action),  as  between  solicitor  and  client,  paid  in 
priority  out  of  the  residuary  personalty,  and  the  proceeds  of  the 
sale  of  the  residuary  realty,  which  are  given  on  trust  for  the  same 
purposes.  The  Plaintiff  should  then  have  his  costs  of  this  action 
out  of  the  residue  of  the  same  fund.  He  can  only  have  his  costs 
of  the  Probate  action  out  of  that  residue,  but  there  will  not  be 
enough  to  pay  his  costs  of  this  action. 

jff.  B.  Wehhe,  for  Mr.  and  Mrs.  Bavies,  adopted  the  same 
arguments. 

Cozens-Hardy,  in  reply : — 

I  admit  that  the  Plaintiff's  costs  of  the  Probate  action  cannot 
be  charged  on  the  real  estate :  Charter  v.  Charter  (1).  But  I  say 
that  the  executor  is  not  entitled  to  have  his  costs  of  the  Probate 
action  out  of  the  personalty  in  priority  to  the  Plaintiff's  costs  of 
this  action. 


Peaeson,  J.  (after  stating  the  facts,  continued) :  — 

Some  observations  have  not  unnaturally  been  made  upon  the 
numerous  inquiries  which  were  directed  by  the  order  for  adminis- 
tration, but  they  were  to  a  very  great  extent  merely  formal 
inquiries,  their  object  being  simply  to  bring  before  the  Court 
a  statement  of  the  facts  which  it  was  necessary  that  the  Court 
should  know  in  order  that  it  might  be  able  to  come  to  a  conclu- 
sion upon  the  matters  in  question.  The  main  subject  of  contention 
was  the  liability  of  the  specifically  devised  estates  to  contribute 
the  two  sums  of  £3000  and  £1200  to  the  personal  estate.  The 
Chief  Clerk  found  that  those  sums  were  raisable.  I  decided  that 
they  were  not  raisable,  and  I  ordered  the  certificate  to  be  varied 
accordingly.  The  question,  however,  being  a  difficult  one,  and 
one  which  was  properly  brought  before  the  Court,  and  which,  to 
my  mind,  could  not  have  been  decided  without  the  intervention 
of  the  Court,  I  expressed  an  opinion  that  the  costs  of  the  summons 
to  vary  should  be  costs  in  the  action.  I  think  I  intended  to  say 
that  I  thought  those  costs  had  been  properly  incurred,  and  ought  in 
some  way  to  be  defrayed  out  of  the  estate.    It  was  intimated  to 

(1)  3  Ch.  D.  218. 


VOL.  XXXI.]  CHANCERY  DIVISION. 


491 


1886 

In  re 
Price. 

Williams 

V. 

Jenkifs. 


me  immediately  after  I  had  pronounced  my  judgment  that  the  PEARSON, J. 
parties  proposed  to  take  the  opinion  of  a  higher  tribunal,  and 
thereupon  the  further  consideration  was  ordered  to  stand  over 
until  the  result  of  the  appeal  should  be  ascertained.  The  Court 
of  Appeal  affirmed  my  decision,  and  ordered  the  Appellants  to  pay 
the  costs  of  the  appeal.  If  it  had  been  supposed  that  I  was 
wrong  in  thinking  that  the  costs  of  the  summons  should  be  costs 
in  the  action,  there  was  then  an  opportunity  of  asking  the  Court 
of  Appeal  to  set  that  part  of  my  order  right,  because  the  appeal 
was  from  the  whole  of  my  decision,  and  the  Court  of  Appeal  had 
jurisdiction  to  alter  my  order  as  to  the  costs,  if  they  thought  I 
was  wrong.    However,  this  was  not  done. 

The  case  now  comes  on  for  further  consideration,  and  the  result 
of  the  litigation  is  this,  that,  inasmuch  as  it  has  been  decided 
that  the  £3000  and  £1200  are  not  raisable,  the  personal  estate  of 
the  testator  is  insufficient  to  pay  even  the  costs  of  the  action, 
including  the  costs  in  the  Probate  action,  and  of  course  it  is  in- 
sufficient to  pay  the  legacies.  The  question  is,  in  what  mode  and 
to  what  extent  are  the  costs  to  be  paid  out  of  the  property  which 
is  being  administered  by  the  Court  ?  The  only  mode  of  paying 
them  entirely  is  by  taking  such  personal  estate  as  exists,  and 
supplementing  it  by  the  real  estate,  including  that  which  is  spe- 
cifically devised,  and  making  the  specific  devisees  contribute 
proportionately  to  the  values  of  their  interests.  Mr.  Barber  and 
Mr.  Eyre  have  contended  with  great  force  that  it  would  be  very 
hard  that  the  Defendants,  who  are  specific  devisees,  should  be 
called  upon  to  pay  any  costs  out  of  their  specific  devises.  They 
say  that  the  only  question  in  dispute  was,  not  as  to  the  adminis- 
tration of  the  devised  estates,  but  a  question  between  the  per- 
sonal estate  and  the  devised  estates,  whether  or  not  the  sums 
which  I  have  mentioned  were  to  be  considered  as  existing  charges 
upon  the  devised  estates  for  the  benefit  of  the  personal  estate. 
The  Court  decided  that  they  were  not.  It  has,  therefore,  decided 
that  the  contention  of  the  Plaintiff  for  the  benefit  of  the  personal 
estate,  and  for  his  own  benefit  as  one  of  the  residuary  legatees, 
was  erroneous,  and,  that  being  so,  it  would  be  very  hard  that  the 
Defendants,  who  have  succeeded  in  their  contention,  should  be 
called  upon  now  to  pay  the  costs  of  determining  that  question  in 
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PBAESON,J.  their  own  favour.  No  doubt  costs  often  fall  very  hardly  on 
1886  litigants,  but  you  cannot  have  litigation  without  costs,  and,  if  I 
may  so  say,  interest  reijpublicde  that  costs  should  be  paid.  The 
question  is  whether  these  costs  are  properly  costs  of  an  adminis- 
tration action  which  ought  to  be  paid  in  the  ordinary  way  in 
which  the  costs  of  administration  actions  are  paid.  Mr.  Eyre  says 
that  all  this  litigation  might  have  been  conducted  in  a  way  which 
would  not  only  have  exonerated  his  client  from  the  payment  of 
any  costs,  but  would  have  made  it  absolutely  necessary,  according 
to  the  rule  and  practice  of  the  Court,  that  the  Plaintiff  should 
pay  all  the  costs.  If,  he  says,  instead  of  a  general  administration 
action,  the  Plaintiff  had  simply  brought  his  action  against  the 
Defendants,  as  devisees,  claiming  to  have  these  sums  raised  for 
his  own  benefit,  and  had  been  unsuccessful,  he  would  have  had 
to  pay  the  costs,  and  the  Defendants  would  not  have  been  called 
upon  to  contribute  to  them.  But,  to  my  mind,  this  is  an  admin- 
istration action,  and  I  am  bound  by  the  rules  and  practice  of  the 
Court  to  direct  that  the  costs  shall  be  paid  in  the  manner  in 
which  the  costs  of  an  administration  action  are  always  paid.  It 
is  an  administration  action  not  only  in  form  but  in  substance.  It 
was  an  application  to  the  Court  to  determine  of  what  the  personal 
estate  of  the  testator  consisted,  and  of  what  the  specific  devises 
consisted,  whether  the  specific  devises  consisted  of  the  devised 
properties  subject  to  certain  charges,  or  whether  those  properties 
were  freed  from  those  charges,  and  the  Court,  in  administering 
the  whole  estate  of  the  testator,  has  come  to  the  conclusion  that 
the  personal  estate  is  not  entitled  to  have  the  charges  raised  for 
its  benefit,  and  the  result  is  that  under  the  decision  of  the  Court 
the  specific  devisees  get  their  estates  freed  from  the  charges,  and 
the  personal  estate  goes  without  the  benefit  it  would  have  received 
if  its  right  to  the  charges  had  been  established.  To  my  mind  it 
is  clearly  an  action  for  the  administration  of  all  the  property 
comprised  in  the  testator's  will,  and  as  such  I  must  treat  it. 

If  that  be  so,  I  am  bound  by  the  rules  of  the  Court  as  to  the 
proper  way  of  satisfying  the  costs.  The  personal  estate  is  insuf- 
ficient to  pay  all  the  costs.  It  is  admitted  that  the  costs  of  this 
action  take  precedence  over  the  costs  of  the  Probate  action.  The 
result  will  be  this,  that  the  Defendant  Jenkins,  as  executor,  must 
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have  his  costs  of  this  action,  and  his  costs,  charges,  and  expenses  PEARSON,.!, 
properly  incurred  (including  his  costs  of  the  Probate  action),  as  188G 
between  solicitor  and  client,  paid  first  out  of  the  personal  estate. 
The  Plaintiff  and  the  other  Defendant  must  have  their  costs  of 
this  action  rateably  as  between  party  and  party,  and,  so  far  as  the 
personal  estate  is  insufficient  to  pay  them,  they  must  be  assessed 
upon  the  specifically  devised  estates  in  proportion  to  the  values 
of  those  estates  respectively  at  the  time  of  the  testator's  death. 
With  regard  to  the  Plaintiff's  costs  of  the  Probate  action  which 
were  made  a  charge  upon  the  personal  estate,  Mr.  Cozens-IIardy 
has  very  properly  admitted  that  they  cannot  be  satisfied  out '  of 
the  real  estates.  I  understand  that  the  residue  of  the  personal 
estate  will  be  insufficient  to  pay  the  Plaintiff's  and  the  second 
Defendant's  costs  of  this  action,  and  I  need  not,  therefore,  say 
anything  about  the  Plaintiff's  costs  in  the  Probate  action. 

It  is  said  that  some  of  the  specific  devisees  are  not  before  the 
Court.  I  make  the  order  in  this  form  with  the  view  of  protecting 
the  Defendants  from  paying  more  than  their  proper  quota.  The 
absence  of  some  of  the  specific  devisees  cannot  prevent  me  from 
making  the  order  as  regards  those  devisees  who  are  present. 
Whether  the  order  can  be  enforced  against  those  specific  devisees 
who  are  absent,  I  must  leave  the  Plaintiff  to  consider  hereafter. 


Cozens-IIardy  :  — The  proceeds  of  the  sale  of  the  residuary  real 
estate  were,  under  the  trusts  of  the  will,  applicable  to  the  payment 
of  costs  in  the  same  way  as  the  personal  estate.  The  executor's 
costs  of  the  Probate  action  are  "  testamentary  expenses." 

Peaesox,  J. : — The  personal  estate  and  the  proceeds  of  sale  of 
the  residuarv  real  estate  form  one  fund. 


Solicitors  for  Plaintiff:  PeacocJc  &  Goddard,  agents  for  Eaton 
Evans,  &  Williams,  Haverfordiuest. 

Solicitors  for  Executor  :  G.  L.  P.  Eyre  &  Co.,  agents  for  Morgan- 
Bichardson,  CardigaM. 

Solicitors  for  the  other  Defendant :  W.  &  W.  Bees  Davies  & 
Co.,  agents  for  Davies,  George,  <&  Co.,  Haverfordivest. 

W.  L.  C. 


494 


CHANCEEY  DIVISION.  [VOL.  XXXI. 


PEAKSON,J.  KIPLEY  V.  SAWYEE. 

[1885    E.  2182.] 

Partition  Action — Motion  for  Judgment  in  default  of  Pleading — Infant 
Defendants — Evidence. 

On  a  motion  for  judgment  in  default  of  pleading  by  the  Plaintiffs  in  a 
joartition  action,  some  of  the  Defendants  being  infants : — 

Held,  that  it  was  not  necessary  that  any  affidavit  should  be  made 
verifying  the  statements  in  the  statement  of  claim. 

This  was  a  partition  action. 

Joseph  Nelson,  by  his  will,  dated  the  6th  of  June,  1868,  devised 
the  residue  of  his  real  estate  (after  the  death  of  his  wife,  to 
whom  he  had  given  a  life  estate)  unto  and  to  the  use  of  his  two 
daughters,  Mary  and  Ann,  as  tenants  in  common,  for  and  during 
the  term  of  their  respective  lives,  and,  from  and  after  the  deaths 
of  his  daughters  respectively,  he  devised  the  share  of  such 
daughter  so  dying  to  the  issue  of  such  daughter,  such  issue 
nevertheless  taking  only  his  or  her  deceased  parent's  share 
amongst  them  joer  stirpes  and  not  per  capita.  But,  if  either  of 
his  said  daughters  should  die  without  leaving  lawful  issue  her 
surviving,  then  he  directed  that  the  share  of  his  said  daughter 
so  dying  without  issue  of  and  in  the  said  residue  of  his  said  real 
estate  should  go  to  and  be  vested  in  the  survivor  of  them  his 
said  daughters  absolutely ;  and,  in  case  both  his  said  daughters 
should  die  without  leaving  lawful  issue  them  surviving,  then  he 
devised  the  said  residue  to  his  own  right  heirs  in  fee.  And  he 
declared  that  all  females  taking  any  devise,  bequest,  share,  or 
interest  under  his  will  should  hold  or  take  the  same  for  their 
respective  sole  and  separate  use. 

The  testator  died  on  the  22nd  of  February,  1869,  and  his 
widow  died  on  the  4th  of  December,  1882. 

The  daughter  Ann  married  John  Bipley.  At  the  time  when 
the  action  was  commenced  she  had  had  three  children  only. 
One  of  them  died  an  infant  in  August,  1874 ;  the  other  two  were 
infants. 

The  daughter  Mary  married  W.  A.  Sawyer.    At  the  commence- 
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Jan.  16, 
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ment  of  the  action  she  had  had  six  children  only.    One  of  them  PEARSON,J. 

had  died  in  infancy ;  of  the  other  five  one  had  attained  twenty-  1886 

one,  and  four  were  infants.  EirLEY 

The  action  was  brought  by  M.Ts.ItipIey  and  her  two  infant  g^^^^^j^p 

children  (by  a  next  friend),  against  Mrs.  Sawyer  and  her  five   

children,  claiming  a  partition  of  the  property  which  formed  the 
residuary  real  estate  of  the  testator. 

The  Defendants  did  not  deliver  any  statement  of  defence. 

The  Plaintiffs  now  moved  for  judgment  in  default  of  pleading. 

Bardswell,  for  the  Plaintiffs,  submitted,  whether,  there  being 
infant  Defendants,  there  ought  to  be  an  affidavit  verifying  the 
statements  in  the  statement  of  claim :  Senior"  v.  Hereford  (1). 

Eastivich,  for  the  Defendants. 


Peakson,  J. : — 

I  do  not  think  that  any  affidavit  is  necessary;  the  ordinary 
inquiries  will  be  a  sufficient  protection  to  the  infants.  If  you 
had  an  affidavit  you  would  be  moving  for  judgment  on  your 
pleadings  plus  the  affidavit. 

Solicitors  for  Plaintiffs:  Jaques,  Laytoiiy  &  Jacques,  agents  for 
Joseph  Scott,  Leeds. 

Solicitor  for  Defendants:  John  Cotton. 

(1)  4  Ch.  D.  494. 

W.  L.  C. 


Vol  XXXI. 
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PEARSON, J.     In  re  GKEAT  WESTEKN  FOREST  OF  DEAN  COAL 
188G  CONSUMERS  COMPANY. 

/a?i.  21^3, 29.  CARTER'S  CASE. 

Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  165  {_Reoisecl  Ed.  Statutes, 
vol.  xiv.,  J).  238] — Officer — Solicitor. 

A  solicitor  of  a  company  is  not  an  officer  of  that  company  within  the 
meaning  of  sect.  165  of  the  ComjMnies  Act,  1862. 

The  Great  Western  Forest  of  Dean  Coal  Consumers  Company  was 
registered  on  the  22nd  of  March,  1873,  with  the  object,  inter  alia, 
of  purchasing  certain  collieries  at  the  price  of  £80,000,  under  a 
contract  between  John  Hooper,  as  vendor,  and  Maurice  F.  Carter 
as  trustee  on  the  part  of  the  proposed  company.  The  collieries 
had  been  purchased  in  the  name  of  John  Rooper  by  Hennj  B. 
Lilhes,  Francis  Nash,  and  Edwin  Crawshay,  the  promoters  of  the 
company,  for  sums  amounting  together  to  £59,960.  The  three 
promoters  of  the  company  and  three  other  persons  were  the  direc- 
tors of  the  company  named  in  the  articles,  and  Maurice  F,  Carter 
Avas  the  solicitor.  He  was  employed  by  the  promoters  as  their 
solicitor  in  the  promotion  of  the  company ;  he  prepared  the  con- 
veyances to  John  Hooper,  the  agreement  for  sale  by  him,  and  the 
prospectus. 

This  was  a  summons  taken  out  by  the  official  liquidator  of  the 
company  under  sect.  165  of  the  Companies  Act  to  make  the  direc- 
tors and  Maurice  F.  Carter  pay  £20,040,  the  profit  made  by  the 
promoters  on  the  sale  of  the  collieries  to  the  company.  The 
matter  was  compromised  between  the  liquidator  and  all  the  Re- 
spondents except  Edwin  Crawshay,  Francis  Nash,  and  Maurice  F, 
Carter.    The  summons  was  not  defended  by  Nash. 

Everitf,  Q.C.,  and  Byland,  for  the  liquidator : — 

The  solicitor  of  a  company  is  an  officer,  it  has  been  so  held 
under  sect.  43  of  the  Companies  Act,  1862  :  Ex  parte  Valpy  and 
Chaplin  (1);  in  that  case  the  solicitor  in  question  was  not  the 
regular  solicitor  of  the  company ;  a  fortiori  is  a  person  who  is  the 
(1)  Law  Rep.  7  Ch.  289. 
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solicitor  named  in  tlie  prospectus  and  articles  as  solicitor,  and  arEAKSOX,J. 
man  who  took  an  active  interest  in  the  promotion,  an  officer,  and  1886 
in  such  fiduciarv  character  towards  the  company  that  he  is  within  Carter'> 
the  summarT  jurisdiction  given  by  sect.  165. 

Coohson,  Q.C.,  and  Warrington,  for  Carter : — 

Ex  jjarte  Valjyy  and  Chaplm  (1)  is  not  good  law :  Knowhs 
Case  (2).  If  it  were  good  law  it  would  not  conclude  this  case, 
for  it  was  decided  on  a  different  section,  not  necessarily  because 
the  solicitor  in  default  was  an  officer  of  the  company  or  liable 
to  the  penalty  imposed  by  the  Act.  Their  solicitor  is  in  no 
different  position  from  that  of  any  other  professional  person 
employed  by  a  company,  and,  according  to  the  ordinary  meaning 
of  words,  he  is  not  an  officer,  and  this  has  been  held  in  In  re  Great 
Wheal  Polgooth  Company  (3). 

Warrington,  for  Edwin  Cratvshatf, 

Everitt,  in  reply. 


Peaeson,  J.  (after  deciding  that  Edwin  Crau'shay  was  liable, 
continued)  : — 

The  other  part  of  the  case  is,  I  confess,  less  satisfactory  and 
less  easy  to  dispose  of, — the  application,  I  mean,  against  Carter., 
First,  it  is  said  that  he  is  liable  under  sect.  165  as  the  solicitor 
of  the  company,  because  he  was  as  such  an  officer  of  the  com- 
pany. If  the  matter  were  res  integra,  I  should  have  great 
difficulty  in  holding  that  a  solicitor  is  an  officer  of  the  company 
within  the  words  of  the  section.  A  banker  has  been  held  not  to 
be  an  officer :  In  re  Imjjerial  Land  Companij  of  Marseilles  (4), 
and  to  my  mind  a  solicitor  stands  in  the  same  position  towards 
the  company  as  a  banker  does.  The  solicitor  does  certain 
business  for  the  company,  which  the  company  applies  to  him 
to  do  from  time  to  time  at  the  ordinary  remuneration  just  as 
other  clients  do.  I  am  at  a  loss  to  see  how  a  solicitor  bv  takinir 
upon  himself  that  professional  duty  puts  himself  in  any  other 

(1)  Law  Eep.  7  Ch.  289.  (3)      L.  J.  (Cli.)  42. 

(2)  0  Ch.  1).  556.  (4)  Law  Hep.  10  Eq.  298. 
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PEARSON,J.  relationship  to  the  company  than  he  stands  in  to  his  other 
1886  clients.  They  come  to  him  when  they  want  him.  They  can 
Carter's  discharge  him  or  cease  to  send  him  work.  They  can  part  com- 
pany  as  and  when  they  please.  His  remuneration  is  not  a  salary 
paid  to  him  as  an  officer :  but  the  ordinary  remuneration  which, 
according  to  the  ordinary  well-established  scale  of  fees,  he  is 
entitled  to  demand  either  from  a  company  or  a  private  indi- 
vidual who  is  his  client.  The  only  case  referred  to  as  shewing  he- 
is  an  officer  is  Ex  jparte  Valpy  and  Chajplin  (1),  before  the  Court 
of  Appeal,  which  on  other  grounds  has  been  very  strongly  com- 
mented upon.  In  that  case  a  solicitor,  not  the  regular  solicitor 
of  the  company,  but  a  solicitor  who  was  employed  in  a  parti- 
cular transaction,  had  taken  a  mortgage  from  the  company  for 
his  costs,  he  had  neglected  to  have  that  mortgage  registered,  and 
it  was  held  by  the  Court  of  Appeal  that  inasmuch  as  the  mort- 
gage was  not  registered  it  was  invalid.  As  the  late  Master  of 
the  Kolls  pointed  out  in  Knowles  Case  (2),  the  effect  of  that  is 
to  impose  on  the  mortgagee  for  not  registering  a  penalty  greater 
than  that  imposed  by  the  Act.  I  do  not  think  that  case  would 
be  followed  now. 

I  do  not  like  to  make  over  nice  distinctions :  but  although  the 
words  in  the  43rd  section  are  the  same  as  the  words  in  the  165th 
section,  I  think  I  am  not  bound,  considering  the  very  different 
objects  of  those  sections,  to  construe  the  one  by  the  other.  I 
therefore  hold,  notwithstanding  the  case  of  Ex  parte  Valpy  and 
Chaplin,  that  under  the  165th  section  the  solicitor  of  the  com- 
pany is  not  an  officer  of  the  company.  That  being  so,  I  have  no 
jurisdiction  in  this  case  to  make  the  order  asked  against  the 
Eespondent  Carter. 

Solicitors:  Clarice,  Woodcock,  &  Ryland ;  Wilhins,  Blyth,  (t 
Button. 

(1)  Law  Kep.  7  Cli.  289.  (2)  6  Ch.  D.  561. 

D.  P. 
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In  re  EHODES. 


PEAKSON,J. 


1886 


Practice — Payment  out — Pules  of  Supreme  Court,  1883,  Order  lv.,  r.  2, 


The  Court  refused  to  order  payment  out  of  Court  of  a  sum  over  £1000 
on  summons. 

Jn  re  Brandram  (1)  dissented  from. 

In  October,  1883,  the  trustees  of  the  will  of  John  RJiodes,  de- 
ceased, paid  into  Court  under  the  Trustee  Belief  Acts  a  sum  of 
£1394  8s.  2d.,  which  represented  a  share  of  the  testator's  residuary 
estate  bequeathed  by  the  testator  in  favour  of  his  son  Alfred 
Bhodes,  his  issue  and  representatives.  A  summons  was  taken 
out  by  the  administrator  of  Alfred  RJiodes  for  the  payment  out  to 
the  Applicant  of  that  sum  and  interest,  amounting  in  the  whole 
to  £1448  12s.  6d.,  upon  evidence  that  Alfred  Bhodes  had  attained 
twenty-one  and  died  intestate.  The  Chief  Clerk  objected  to 
make  the  order  on  summons,  on  the  ground  that  the  amount  to 
be  paid  out  was  over  £1000. 

Bardswell,  for  the  application : — 

I  submit  whether,  on  the  authority  of  In  re  Brandram,  before 
Vice-Chancellor  Bacon,  the  order  ought  not,  under  Order  lv., 
rule  2,  sub-r.  1,  to  be  made  on  summons  without  the  formality 
of  a  petition,  the  right  of  the  applicant  depending  only  on  the 
identity  and  death  of  Alfred  Bhodes,  The  administrator  would 
not  have  been  justified,  in  the  face  of  that  decision,  in  incurring 
the  costs  of  a  petition,  which  might  be  disallowed  him. 

Peaeson,  J. : — 

I  have  the  misfortune  to  differ  from  Yice-Chancellor  Bacon, 
My  feeling  is  very  strong  against  disposing  of  large  sums  in  this 
way.  I  think  it  is  much  better  where  the  amount  to  be  disposed 
of  is  so  large,  that  the  facts  should  be  stated  in  a  petition,  in  case 
the  matter  has  to  be  questioned  in  any  way.    If  the  Court  of 

(1)  25  Ch.  D.  366. 


suh-r.  1. 


Feb,  6. 
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PEARSON,J.  Appeal  says  that  I  am  bound  to  order  payment  out  on  summons, 
1886  of  course  I  must  do  so.  I  have  not  a  word  to  say  against  the 
persons  who  come  before  me  in  Chambers;  many  of  them  do 
Rhodes,  their  business  exceedingly  well ;  at  the  same  time  an  order  made 
in  Chambers  is  made  without  the  safeguards  which  protect  an 
order  made  in  Court  on  petition.  In  a  petition  all  the  facts  are 
stated,  and  the  Judge  can  refer  to  that  statement  if  he  finds  any 
dijfiSculty  in  determining  what  order  he  ought  to  make.  In 
Chambers  there  is  no  written  precis  of  the  facts,  but  the  Judge 
has  to  collect  them  as  best  he  can  from  the  oral  statement  of 
them  made  to  him  from  deeds,  documents  and  af&davits.  A 
petition  had  better  be  presented :  the  petition  should  be  attached 
to  my  branch  of  the  Court. 

Solicitors :  Jaques,  Lay  ton,  &  Jaques,  agents  for  Lancaster  y 
Wright,  &  Bichardson,  Bradford. 

D.  P. 


PEARSON,.!.  JENNEE-FUST  v,  NEEDHAM. 

[1883    J.  1094.] 

Mortgage — Foreclosure —  Order  absolute — Discharge  of  Iteceiver — Beceipt  of  Bents 
hy  Receiver  after  Certificate  and  hefore  Day  fixed  for  Redemjation. 

If,  between  the  date  of  the  certificate  under  a  foreclosure  judgment  and 
the  day  fixed  for  redemption,  rents  of  the  mortgaged  property  have  been 
received,  either  by  the  mortgagee  or  by  a  receiver  appointed  in  the  action, 
those  rents  must  go  in  reduction  of  the  amount  due  to  the  mortgagee,  and 
a  fresh  account  must  be  taken. 

But,  if,  after  the  day  fixed  for  redemption,  the  mortgagee  receives  rents, 
the  certificate  will  not  be  reopened,  and  the  mortgagee  is  entitled  to  retain 
the  rents  so  received. 

This  was  a  foreclosure  action. 

On  the  26th  of  July,  1883,  a  receiver  of  the  rents  of  the  mort- 
gaged property  was  appointed. 

On  the  26th  of  April,  1884,  on  a  motion  for  judgment  by  the 
Plaintiffs  in  default  of  pleading  by  the  Defendants,  the  ordinary 
foreclosure  judgment  was  given.  The  time  fixed  for  redemption 
was  six  months  after  the  date  of  the  certificate. 


VOL.  XXXI.] 


CHANCEEY  DIVISION. 


501 


The  certificate  was  made  ou  the  2nd  of  July,  1885.    It  found  pearson,J. 
that  there  was  then  due  to  the  Plaintiffs  under  their  mortgage  I88G 
security  the  sum  of  £10,000  principal ;  £1004 13s.  9d.  for  interest ;  jenner-Fust 
and  £215  lis.  2d.  for  the  taxed  costs  of  the  action ;  and  that  ^^^Jl',^ 

there  would  be  due  to  the  Plaintiffs  on  the  2nd  of  January,  1886,   

the  sum  of  £193  6s.  8d.  for  further  interest. 

The  Defendants  failed  to  pay  the  amount  found  due  from  them 
at  the  time  appointed,  and  the  Plaintiffs  now  applied  for  an  order 
absolute  for  foreclosure.  The  receiver  made  an  affidavit  that  he 
had  a  sum  of  £1094  in  his  hands.  This  sum  had  arisen  from 
rents  received  by  him  since  the  date  of  the  certificate,  but  before 
the  2nd  of  January,  1886. 

Nalder,  for  the  Plaintiffs,  asked  for  a  foreclosure  order  abso- 
lute, and  that  by  the  same  order  the  receiver  might  be  discharged 
without  passing  his  accounts;  that  his  recognizance  might  be 
vacated ;  and  that  he  might  be  ordered  to  pay  the  money  in  his 
hands  to  the  Plaintiffs. 

[Pearson,  J. : — I  am  afraid  of  reopening  the  foreclosure.] 

In  Brown  v.  Harper  (1884  B.  969),  Mr.  Justice  Kay,  on 
the  19th  of  February,  1885,  on  making  an  order  for  foreclosure 
absolute,  by  the  same  order  directed  that  the  receiver  who  had 
been  appointed  in  the  action  should  be  discharged,  and,  by  consent 
of  the  Plaintiff,  that  his  recognizance  should  be  vacated.  In 
Dugdale  v.  Burhinsliaio  (1883  D.  515),  Mr.  Justice  Chitty,  on 
the  20th  of  May,  1885,  on  making  an  order  for  foreclosure 
absolute,  by  the  same  order  directed  that  the  receiver  who  had 
been  appointed  in  the  action  should  be  discharged  without  passing 
his  accounts. 

Pearson,  J. : — 

You  must  serve  the  mortgagors  with  notice  of  the  application. 
If  the  receiver  had  not  received  anything  I  should  feel  no  diffi- 
culty in  discharging  him  at  once.  But  I  will  make  the  order  if 
the  mortgagors  do  not  shew  some  good  reason  to  the  contrary. 

Feb.  13.    The  mortgagors  having  been  served,  the  application 
was  renewed. 
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PEAKSON.J.     Nalder,  for  the  Plaintiffs. 

1886 


Needham. 


Willis-Bund,  for  the  mortgagors : — 
Jennek-Fust 

f^-  A  fresh  account  ought  to  be  taken,  so  as  to  include  the  £1094 

which  is  in  the  receiver's  hands.  If  the  Plaintiffs  receive  that 
sum,  the  amount  due  to  them  will  be  to  that  extent  diminished. 
The  mortgagors  might  then  be  able  to  redeem.  The  Plaintiffs 
cannot  have  the  estate  and  also  the  £1094.  If  a  mortgagee 
himself  receives  rents  after  the  account  has  been  taken  and  before 
the  day  appointed  for  redemption,  it  is  plain  that  the  account 
mus  be  opened :  Geldard  v.  Hornby  (1) ;  Frees  v.  Coke  (2).  It  can 
make  no  difference  that  the  rents  are  in  the  hands  of  a  receiver. 
A  new  time  for  redemption  ought  to  be  fixed,  and  the  receiver 
ought  to  pass  his  accounts. 

Nalder,  in  reply  : — 

The  money  was  in  medio  at  the  time  appointed  for  redemption, 
and  it  will  not  be  received  by  the  mortgagees  till  after  that  day. 
It  is  like  the  case  of  overdue  rents  in  the  hands  of  tenants,  and 
not  actually  received  by  a  mortgagee  till  after  the  day  appointed 
for  redemption.  In  such  a  case  the  receipt  of  the  rents  by  the 
mortgagee  after  that  date  does  not  open  the  foreclosure :  Con- 
stable V.  HoivicJc  (3) ;  Webster  v.  Patteson  (4). 

Peakson,  J.  :— 

When  rents  are  outstanding  in  the  hands  of  tenants  they  are 
in  nubibus ;  when  they  are  in  the  hands  of  a  receiver  they  are  iji 
gremio  legis.  I  do  not  think  that  I  ought  to  make  the  order 
absolute  now.  Before  the  day  appointed  for  payment  of  the 
amount  found  due  to  the  Plaintiffs,  in  default  of  which  payment 
the  Plaintiffs  would  be  entitled  to  foreclosure  absolute,  the  re- 
ceiver had  received  rents  to  the  amount  of  £1094.  That  sum  has 
not  been  taken  into  account  in  the  certificate.  I  am  now  asked 
to  make  the  foreclosure  order  absolute ;  to  order  the  £1094  to  be 
paid  to  the  mortgagees ;  and  to  discharge  the  receiver.  To  my 
mind  it  is  plain  that  the  £1094  ought  to  go  in  reduction  of  what 

(1)  1  Hare,  251.  (3)  5  Jur.  (N.S.)  331. 

(2)  Law  Eep.  6  Ch.  645,  650.  (4)  25  Ch.  D.  626. 


VOL.  XXXI.] 


CHANCERY  DIVISION. 


503 


is  due  to  the  Plaintiffs  for  principal,  interest,  and  costs,  for  it  was  PEARSON, J. 
not  received  after  the  day  appointed  for  payment  by  the  mort-  1886 
gagors,  but  was  then  in  medio  in  the  hands  of  the  officer  of  the  jenner^Fust 
Court.    I  cannot,  therefore,  hold  that  the  mortgagors  are  bound  j^^j^^jj^^j 

by  the  certificate  without  taking  into  account  the  sum  in  the   

receiver's  hands.  It  is  quite  true  that,  when  a  mortgagee  has 
obtained  an  order  absolute  for  foreclosure,  or  is  in  a  position  to 
obtain  it,  it  has  been  held  that  the  subsequent  receipt  of  rents 
by  him  will  not  open  the  certificate,  but  that  is  because  the 
mortgagee  has  then  become,  or  is  entitled  to  become,  the  absolute 
owner  of  the  mortgaged  property.  In  the  present  case  the  mort- 
gagees were  not  in  that  position  when  the  rents  were  received  by 
the  receiver.  I  must,  therefore,  order  the  receiver  to  pass  his 
accounts,  and  a  fresh  account  to  be  taken  between  the  Plaintiffs 
and  the  Defendants,  so  as  to  include  the  £1094,  and  I  shall  give 
the  Defendants  one  month  from  the  date  of  the  fresh  certificate 
to  redeem.  The  costs  of  the  present  application  will  be  costs  in 
the  action. 

Solicitors  for  Plaintiffs :  Biissell  &  Hill. 
Solicitor  for  Defendants :  A,  Hunt. 

W.  L.  C. 
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Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  ss.  11,  Mineral  LeaHc—Settinf/ 
aside  ^art  of  Bent — Tenant  for  Life  impeachaUe  for  Waste— Person  entitled 
for  Life  to  Income  of  Proceeds  of  Land  subject  to  Trust  for  Sale  and  to  Bents 
until  Sale. 

A  person  who  is  entitled  for  his  life  to  the  income  of  the  money  to  arise 
from  the  sale  of  settled  land  and  to  the  rents  and  profits  of  the  settled  land 
until  sale,  although  to  be  deemed  a  tenant  for  life  under  sect.  63  of  the 
Settled  Land  Acf,  1882,  is  not,  properly  speaking,  "  impeachable  for  waste 
in  respect  of  minerals  "  within  the  meaning  of  sect.  11. 

Nevertheless,  where  a  lease  of  unopened  minerals  is  made  by  such  a 
person  under  the  provisions  of  the  Act,  three-fourths  of  the  rents  and 
royalties  should  be  set  aside  as  capital  moneys  arising  under  the  Act  and 
the  residue  only  should  go  as  rents  and  profits. 

Order  of  Bacon,  V.C.,  varied. 

Undek  two  indentures  of  settlement,  dated  respectively  the 
19tli  of  September,  1840,  tlie  testator,  Thomas  John  Ridge,  was 
absolutely  entitled  as  personal  estate  to  three  fifth  parts  of  fourth- 
fifths  of  the  proceeds  of  certain  freehold  lands  in  the  county  of 
Southampton,  vested  in  trustees  upon  trust  for  sale,  and  to  three 
fifth  parts  of  four-fifths  of  the  rents  and  profits  of  such  lands 
until  sale. 

The  only  power  of  granting  leases  contained  in  the  settlement 
was  a  power  for  the  trustees,  until  the  parts  or  shares  therein  com- 
prised should  be  sold,  to  let  and  demise  the  same,  or  any  part 
thereof  for  the  time  being  unsold,  at  rack-rent  either  from  year 
to  year  or  for  any  term  or  number  of  years  not  exceeding  twenty- 
one  years  in  possession,  and  with  and  under  such  covenants  as  the 
trustees  should  think  proper. 

Thomas  John  Uidge,  by  his  will,  dated  in  February,  1873, 
devised  certain  real  estate  in  trust  for  his  sister,  the  Defendant 
Mrs.  Moodtj,  during  her  life,  she  keeping  the  same  in  good  sub- 
stantial condition,  but  being  otherwise  not  liable  for  waste,  and 
he  bequeathed  his  personal  estate  producing  income  to  his 
executors  (of  whom  Mrs.  Moody  was  one)  upon  trust  for  payment 
of  his  debts  and  funeral  and  testamentary  expenses,  and  subject 
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thereto  upon  trust  for  conversion  and  investment  and  payment  G.  A 
of  the  annual  produce  to  Mrs.  Moody  for  her  life,  and  after  her  ^885 
death  in  trust  for  other  persons.  The  will  also  contained  a  gift  in  re 
of  furniture  and  other  specific  chattels,  together  with  the  residue 
of  the  personal  estate,  to  Mrs.  Moody  absolutely.  v. 
The  testator  died  in  December,  1873.  .  ..  * 

By  an  indenture  of  lease  dated  the  18th  of  June,  1884,  the 
trustees  of  the  settlement,  with  the  concurrence  of  the  trustees  of 
the  will  of  Thomas  John  Bidge,  and  the  beneficiaries  and  co-owners 
under  those  instruments  (certain  of  such  co-owners  acting  therein 
as  tenants  for  life  and  in  exercise  of  the  powers  conferred  upon 
tenants  for  life  by  the  Settled  Land  Act,  1882)  demised  for  brick- 
making  purposes  a  portion  of  the  settled  land  which  had  never 
before  been  opened,  for  the  term  of  five  years  from  the  1st  of 
January,  1884,  at  the  yearly  rent  of  £33  for  the  use  of  the  surface, 
and  the  further  yearly  rent  of  £317  for  2,000,000  of  bricks  whether 
actually  manufactured  or  not  during  each  year,  and  the  further 
rent  or  royalty  of  3s.  4:d.  for  every  1000  bricks  which  should  be 
made  by  the  lessee  in  every  year  of  the  term  over  and  above  the 
2,000,000. 

The  Settled  Land  Act,  1882,  provides  (sect.  11)  that  under  a 
mining  lease,  unless  a  contrary  intention  is  expressed  in  the 
settlement,  there  shall  be  set  aside,  as  capital  money  arising 
under  the  Act,  where  the  tenant  for  life  is  "  impeachable  for  waste 
in  respect  of  minerals,"  three  fourth  parts  of  the  rent  and  "  other- 
wise "  one-fourth  part  thereof,  and  in  every  such  case  the  residue 
of  the  rent  shall  go  as  rents  and  profits.  Sect.  2,  sub-sect.  10, 
cl.  ii.,  enacts  that  rent  shall  include  royalty.  Sect.  63,  sub-sect.  1,. 
enacts  in  effect  that  where  any  land  is  under  any  instruments 
subject  to  a  trust  for  sale,  and  for  the  application  of  the  sale 
moneys  or  of  the  income  of  the  sale  moneys  or  of  the  land  until 
sale  for  the  benefit  of  any  person  or  persons  for  any  limited 
period,  the  person  or  persons  for  the  time  being  beneficially 
entitled  to  the  income  of  the  land  until  sale  are  to  be  "  deemed 
to  be  "  or  to  constitute  together  the  tenant  for  life  thereof ;  and 
by  sub-sect.  2  in  every  such  case  the  provisions  of  the  Act  refer- 
ring to  a  tenant  for  life  are  to  extend  to  the  person  or  persons 
aforesaid. 

2  0  2  1 
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After  the  execution  of  the  lease  of  the  18th  of  June,  1884,  the 
question  arose  whether  Mrs.  Moody  was  within  the  meaning  of 
the  Settled  Land  Act,  1882,  a  tenant  for  life  impeachable  for 
waste  in  respect  of  minerals,  so  that  three-fourths  of  the  rents 
and  royalties  reserved  by  the  lease  must  be  set  aside  as  capital, 
or  "  otherwise,"  so  that  only  one-fourth  thereof  must  be  set  aside. 

This  question  was  raised  by  summons  before  Bacon,  Y.C.,  who 
held,  on  the  1st  of  April,  1885,  that  Mrs.  Moody  ought  to  be 
treated  as  unimpeachable  for  waste,  and  accordingly  that  she  was 
entitled  to  three-fourths  of  the  rents  and  royalties,  and  that  the 
remaining  one-fourth  must  be  set  aside  as  capital. 

From  this  decision  the  trustees  of  the  will  appealed. 

Warrington,  for  the  Appellants  : — 

The  lease  of  the  18th  of  June,  1884,  cannot  be  upheld,  except 
as  a  lease  under  the  provisions  of  the  Settled  Land  Act,  1882,  by 
persons  who  under  sect.  63,  sub- sect.  1,  are  to  be  deemed  to  be  or 
to  constitute  together  the  tenant  for  life  of  the  land.  In  ever}' 
such  case  all  the  provisions  of  the  Act  referring  to  a  tenant  for 
life  are  to  apply,  and  consequently,  amongst  others,  sect.  11  with 
reference  to  the  setting  aside  of  part  of  the  rent  under  a  mining 
lease.  And  the  only  question  is,  whether  Mrs.  Moody  is  to  be 
treated  as  "  impeachable  for  waste  in  respect  of  minerals  "  or  not. 
Apart  from  the  Act,  a  person  who  is  equitable  tenant  for  life  of 
the  proceeds  of  sale  of  lands  held  upon  trust  for  sale  has  no  right 
to  receive  anything  more  than  what  is  properly  income  as  dis- 
tinguished from  capital.  And  such  person  is  in  the  position  of  a 
tenant  for  life  impeachable  for  waste  in  respect  of  minerals,  so  far 
as  such  an  expression  can  be  applied  to  him.  Accordingly  in  this 
case  three-fourths  of  the  rents  and  royalties  and  not  one-fourth 
only,  as  the  learned  Judge  has  directed,  ought  to  be  set  aside  as 
capital. 

[He  referred  to  In  re  Earle  &  Wehsters  Contract  (1).] 

Sir  Arthur  Watson,  Q.C.,  and  W.  C.  Bruce,  for  the  Eespondents, 
Mr.  and  Mrs.  Moody,  after  contending  that  the  lease  was  valid 
either  under  the  power  in  the  settlement  or  by  virtue  of  the 
assent  of  the  executors,  and  citing  on  these  points  Campbell  v. 

(1)  24  Ch.  D.  144. 
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Leach  (1),  Daly  v.  Beckett  (2),  and  Sugden  on  Powers  (3),  con- 
tinued : — 

Supposing,  however,  this  to  be  a  lease  deriving  its  validity  from 
the  Settled  Laiid  Act,  1882,  under  sect.  63  a  person  entitled  for  life 
or  any  limited  period  to  the  income  of  lands  held  upon  trust  for 
sale  is  to  be  deemed  to  be  tenant  for  life  thereof.  Then  turning 
to  sect.  11,  two  conditions  of  things  are  contemplated,  one  where 
the  tenant  for  life  is  impeachable  for  waste  in  respect  of  minerals, 
the  other  where  he  is  "  otherwise,"  i.e.  where  he  is  unimpeachable 
for  waste.  Not  only  is  there  nothing  in  this  case  to  make  Mrs. 
Moody  impeachable  for  waste,  but  where  real  estate  is  devised 
for  her  benefit  the  testator  expressly  states  that  she  is  not  to  be 
liable  for  waste.  Moreover,  waste  is  inapplicable  to  personal 
estate ;  and  though  sect.  63  of  the  Act  establishes  the  principle 
that  persons  in  Mrs.  Moody's  position  are  to  be  dealt  with  as  if 
they  were  actual  tenants  for  life  of  land,  the  analogy  can  only 
be  carried  to  a  certain  point,  and  cannot  extend  to  such  a  thing 
as  waste,  which  is  unheard  of  in  the  law  relating  to  personal 
estate.  Mrs.  Moody  has  no  right  whatever  on  this  land,  and  could 
not  be  liable  for  waste  committed  upon  it. 

Warrington y  in  reply : — 

An  equitable  tenant  for  life  might  be  put  in  possession  by  the 
trustees,  and  might  commit  waste,  and  be  accountable  for  it. 

[Fry,  L.J. : — Whenever  a  settlor  has  not  stated  that  a  tenant 
for  life  is  not  to  be  impeachable  for  waste,  he  is  impeachable.] 

No  doubt,  and  an  equitable  tenant  for  life  has  the  same  rights 
as  to  timber  as  a  legal  tenant  for  life.  He  referred  to  Earl  Cowley 
V.  Wellesley  (4). 

The  Court  (XorcZ  Halshury,  L.C.,  and  Lindley  and  Fry,  L.J  J.), 
reserved  judgment. 
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1885.  Dec.  18.   Lindley,  L.J.  :— 

I  have  been  requested  to  give  the  judgment  of  the  Court  in 
this  case. 

(1)  Amb.  740.  (3)  Sth  Ed.  735. 

(2)  24  Beav.  114.  (4)  35  Beav.  635. 
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It  will  conduce  to  clearness  if  in  order  to  determine  the  nature 
of  Mrs.  Moody  s  position  she  be  treated  as  entitled  for  her  life  to 
all  the  rents  and  profits  of  the  settled  property,  instead  of  being, 
as  is  in  fact  the  case,  entitled  only  to  a  fractional  portion  of  them ; 
and  further,  if  we  examine  what  her  rights  on  this  supposition 
would  be  irrespective  of  the  Acts  of  Parliament. 

Under  the  settlement  and  will  and  apart  from  any  statute. 
Moody  maybe  regarded  as  equitable  tenant  for  life  of  the 
proceeds  of  the  sale  of  the  settled  property,  and  as  entitled  until 
sale  to  the  rents  and  profits  of  that  property.  She  cannot  be 
properly  said  to  be  either  impeachable  or  unimpeachable  for 
waste.  As  applied  to  her,  those  expressions  are  meaningless. 
But  as  there  are  no  open  mines,  quarries,  or  brickfields,  and  as 
there  is  nothing  either  in  the  will  or  the  settlement  entitling  the 
trustees  to  commit  waste  for  her  benefit,  or  entitling  her  to  the 
capital  moneys  produced  by  selling  the  land,  she  would  only 
be  entitled  to  the  income  produced  by  letting  the  land  to  any 
ordinary  tenant,  or  to  the  income  arising  from  its  sale. 

As  between  a  tenant  for  life  and  remainderman,  money  paid  by 
a  lessee  as  the  price  of  land  w^on,  or  carried  away  and  sold  by  the 
lessee  in  the  shape  of  minerals,  stones  or  bricks,  is  always  treated 
as  capital,  and  not  as  income,  unless  the  settlor  has  expressed  an 
intention  to  the  contrary  by  making  the  tenant  for  life  unim- 
peachable for  waste,  or  by  some  other  expression  ;  or  unless  at  the 
time  of  the  settlement  the  mines  and  minerals  let  were  open,  in 
which  case  an  intention  to  the  contrary  is  inferred  unless  such 
inference  is  inconsistent  with  the  language  of  the  settlement. 

It  was  indeed  argued  that  as  Bidges  executors  concurred  in  the 
lease,  such  lease  could  not  be  regarded  by  any  one  claiming 
under  his  will  as  in  any  way  invalid,  and  that  therefore  Mrs. 
Moody  was  entitled  to  whatever  rents  and  profits  the  lease  pro- 
duced. But  this  argument  is  not  conclusive,  for,  assuming  the 
lease  to  be  valid,  there  is  nothing  in  the  will  to  entitle  Mrs.  Moody 
to  that  which  is  obviously  capital  representing  the  land  itself, 
whereas  it  is  tolerably  obvious  that  the  executors  joined  in  the 
lease  rather  as  trustees  than  as  executors  for  the  purpose  of 
raising  money  in  order  to  pay  Bidge's  debts,  or  funeral  and 
testamentary  expenses  or  legacies. 
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It  is  further  clear  that  the  part  of  Judge's  will  applicable  to 
this  property  is  that  part  which  disposes  of  his  personal  pro- 
perty yielding  income,  and  not  the  last  clause  relating  to  the 
furniture  and  residue  bequeathed  to  Mrs.  Moody  absolutely. 

In  this  case,  therefore,  apart  from  statute,  Mrs.  Moody  would  be 
entitled  to  the  surface  rent  of  £33  a  year,  but  not  to  the  £317 
and  other  royalties  representing  the  value  of  the  brick  earth  sold 
to  the  lessee.  The  £317  and  other  royalties  would  be  capital, 
and  ought  to  be  invested  as  such,  and  Mrs.  Moody  as  tenant  for 
life  would  only  be  entitled  to  the  income  of  the  investment. 
The  Vice-Chancellor  Bacon  seems  to  have  been  of  opinion  that 
she  ought  to  be  treated  as  unimpeachable  for  waste,  by  reason 
of  the  clause  in  Bidges  will  relating  to  certain  real  estate  devised 
to  her  ;  but  we  cannot  so  construe  the  will.  The  disposition  of  the 
personal  estate  contains  no  words  of  reference  to  the  disposition 
of  the  real  estate.  The  two  dispositions  are  quite  distinct,  and 
by  the  settlement  Mr. Bidges  interest  in  the  lands  in  question  is 
expressly  declared  to  be  personal  estate  even  while  unsold. 

We  pass  now  to  consider  the  operation  of  the  Settled  Land  Act 
under  which  the  lease  of  June,  ]  884,  was  granted.  The  material 
sections  are  sect.  2,  sub-sects.  1  and  5,  defining  "settlement" 
and  "  tenant  for  life,"  sect.  2,  sub-sect.  10,  cl.  4,  defining  "  mines 
and  minerals,"  sect.  63  which  in  substance  declares  that  a  person 
entitled  to  . the  income  of  land  held  upon  trust  for  sale  is  to  be 
deemed  tenant  for  life,  and  sect.  11  relating  to  the  rents  payable 
under  mining  leases.  Sect.  63  has  given  rise  to  much  con- 
troversy, and  has  been  amended  by  the  Settled  Land  Act  of  1884 ; 
but  we  cannot  construe  it  as  extending  only  to  the  powers  con- 
ferred by  the  Act  on  tenants  for  life,  or,  in  other  words,  as  not 
applying  to  sect.  11.  The  difficulty  arises  from  having  to  apply 
the  language  of  sect.  11  to  persons  to  whom  that  language  is  not 
appropriate,  but  who  by  sect.  63  are  to  be  deemed  to  be  persons 
to  whom  such  language  is  to  be  applied. 

Sect.  11  runs  thus  :  "Under  a  mining  lease,  whether  the  mines 
or  minerals  leased  are  already  opened  or  in  work  or  not,  unless  a 
contrary  intention  is  expressed  in  the  settlement,  there  shall  be 
from  time  to  time  set  aside,  as  capital  money  arising  under  this 
Act,  part  of  the  rent  as  follows,  namely, — where  the  tenant  for 
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life  is  impeacliable  for  waste  in  respect  of  minerals,  three  fourth 
parts  of  the  rent,  and  otherwise  one-fourth  part  thereof,  and  in 
every  such  case  the  residue  of  the  rent  shall  go  as  rents  and 
profits."  If  sect.  11  is  taken  literally  and  by  itself,  then  as  Mrs. 
Moody  is  not  a  tenant  for  life  impeachable  for  waste  (such  ex- 
pression not  being  properly  applicable  to  her),  one-fourth  only  of 
the  rents  ought  in  this  case  to  be  capitalized.  But  so  to  construe 
the  section,  is  in  our  opinion  to  sacrifice  its  true  meaning,  and, 
under  cover  of  adhering  to  the  words,  to  miss  the  object  sought 
to  be  attained  by  them.  If  Mrs.  Moody  were  really  what  she  is  to 
be  deemed,  namely,  tenant  for  life,  then,  not  being  made  unim- 
peachable for  waste,  she  is  to  be  impeachable  for  it,  and  she  would 
be  entitled  to  one-fourth  only  of  the  rents.  It  appears  to  us  to  be 
contrary  to  good  sense,  and  to  all  sound  principles  of  interpreta- 
tion, to  hold  that  she  is  entitled  to  more  than  she  would  be 
entitled  to,  if  she  were  really  what  she  is  to  be  deemed  to  be. 

No  doubt  at  first  sight  the  language  of  sect.  11  taken  alone 
presents  a  difficulty  in  the  way  of  this  construction,  but  we  think 
the  true  solution  of  the  difficulty  is  so  to  construe  the  language 
of  sect.  11  as  to  make  the  various  sections  of  the  Act  harmonize, 
and  produce  a  result  which  is  sensible  rather  than  ridiculous. 
We  are  therefore  of  opinion  that  the  order  appealed  from  should 
be  varied,  and  that  three-fourths  of  the  testator's  share  of  the  rents 
and  profits  of  the  land  in  question  should  be  capitalized,  and  one- 
fourth  only  of  them  should  be  paid  to  Mrs.  Moody, 

Solicitors  for  the  Appellants :  Cunliffes  &  DavenjporL 
Solicitors  for  the    Kespondents:    Crossman,  Grossman  & 
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The  testator,  in  1860,  was  seized  with  paralysis  at  the  house  of  his  sister-in- 
law,  M.  A.  X.,  and  her  husband,  and  remained  there  till  his  death.  If.  A.  L. 
had  been  married  seven  years,  and  had  by  her  husband  three  children, 
aged  sixteen,  thirteen,  and  eleven,  born  before  her  marriage  with  him,  but 
treated  as  legitimate.  The  testator  was  intimate  with  them.  Being  worse, 
he  was  advised  by  his  medical  attendant  to  make  his  will,  and  made  one 
dated  the  7th  of  October,  1860,  containing  the  following  dispositions : — 
"  I  give  and  bequeath  the  following  legacies  to  the  following  persons  (that 
is  to  say),"  after  which  followed  gifts  of  legacies  to  persons  named,  "  an 
to  each  of  the  children  of  M.  A.  L.  the  sum  of  £5  for  mourning,  the  same 
to  be  paid  into  the  hands  and  on  the  receipt  of  the  said  M.  A.  L.,  their 
mother,  for  them,  notwithstanding  her  coverture  and  their  minority."  On 
the  5th  of  August,  1861,  he  made  a  codicil,  by  which  he  bequeathed  £400, 
on  the  death  of  an  annuitant,  "  unto  and  equally  between  all  the  children 
who  shall  be  then  living  of  M.  A.  L.,  share  and  share  alike,"  and  confirmed 
his  will  except  as  varied  by  the  codicil.  He  died  two  days  afterwards. 
M.  A.  L.J  who  was  aged  forty-four  when  the  will  was  made,  never  had  any 
legitimate  child.  On  the  death  of  the  annuitant  in  1884  the  three  children 
claimed  the  £400,  and  the  executors,  one  of  whom  was  the  residuary 
legatee,  took  out  an  originating  summons  to  have  the  point  decided.  Mr. 
Justice  Kay  held  that  the  children  were  not  entitled,  but  gave  the  costs  of 
all  parties  out  of  the  £400.    The  children  appealed  : — 

Held,  by  Cotton,  L.J.,  that  the  Appellants  were  not  entitled,  for  that  no 
repugnancy  or  inconsistency  in  the  will  would  result  from  giving  to  the 
word  "  children  "  its  proper  sense  of  legitimate  children ;  that  the  three 
children,  therefore,  were  not  entitled  to  the  £5  legacies,  and  whether,  if 
they  had  been  so  entitled,  the  word  "  children  "  in  the  distinct  gift  in  the 
codicil  ought  to  be  construed  in  the  same  way  as  in  the  will,  qucere. 

But  held,  by  Bowen  and  Fry,  L.JJ.,  that  there  was  enough  in  the  will, 
as  explained  by  the  surrounding  circumstances,  to  shew  that  the  testator 
used  the  word  "  children  "  in  a  sense  which  would  apply  (whether  exclusively 
or  not)  to  the  existing  children,  and  that  the  word  must  have  a  similar  inter- 
pretation in  the  codicil,  and  that  the  Appellants,  therefore,  were  entitled 
to  the  £400  :— 

Held,  that  the  costs  of  the  proceedings  must  be  borne  by  the  residuary 


William  EASELBINE,  on  the  lOth  of  August,  1853, 
married  the  sister  of  Mrs.  Lord,  and  the  wedding  took  place  from 
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Mrs.  Lord's  house.  Mrs.  Lord  had  been  married  on  the  previous 
day.  She  had  at  that  time  three  children  by  Mr.  Lord,  born 
before  her  marriage,  and  never  had  any  other  child.  These  three 
children  lived  with  their  parents,  and  were  treated  as  if  they  had 
been  legitimate.  Mrs.  Lord  and  the  children  often  visited  Hasel- 
dine,  and  were  on  very  friendly  terms  with  him. 

In  1860  Haseldine,  who  was  then  a  childless  widower,  was 
seized  with  paralysis  while  on  a  visit  to  the  Lords.  He  re- 
mained in  their  house,  and  was  attended  to  by  them  and  the 
three  children.  In  October,  1860,  he  became  worse,  and  his 
medical  attendants  advised  him  to  make  his  will.  He  accord- 
ingly made  a  will  dated  the  7th  of  October,  1860,  by  which,  after 
directing  payment  of  his  debts  and  funeral  and  testamentary 
expenses,  he  proceeded : — "  I  give  and  bequeath  the  following 
legacies  or  sums  of  money  to  the  following  persons  (that  is  to 
say)  " — here  followed  a  number  of  pecuniary  legacies  to  persons 
mentioned  by  name,  including  Mr.  and  Mrs.  Lord  ;  and  then, — 
"  and  to  each  of  the  children  of  the  said  Marij  Ann  Lord  the  sum 
of  £5  sterling  for  mourning,  the  same  to  be  paid  into  the  hands 
and  on  the  receipt  of  the  said  Mary  Ann  Lord,  their  mother,  for 
them,  notwithstanding  her  coverture  and  their  minority."  He 
then  directed  his  executors  to  invest  £400,  and  pay  the  income 
to  a  Miss  Slegg  for  life.  After  some  specific  bequests  he  gave 
the  residue  of  his  estate  to  E.  W.  Bedford.  He  appointed  Grange 
and  Bedford  his  executors.  The  testator  affixed  his  mark  to  the 
will,  being  incapacitated  by  his  illness  from  signing  his  name. 

At  this  time  Mrs.  Lord's  children  were  aged  respectively  six- 
teen, thirteen,  and  eleven,  and  she  herself  was  nearly  forty-five. 

The  testator  remained  with  the  Lords  without  making  any 
progress  towards  recovery,'  and  on  the  5th  of  August,  1861,  he 
made  a  codicil,  commencing,  "  This  is  a  codicil  to  the  last  will 
and  testament  of  me,  William  Saseldine,  bearing  date  the  7th  of 
October,  1860."  He  gave  some  specific  bequests,  and  proceeded : 
"  After  the  decease  of  H.  C.  Slegg,  named  in  the  said  will,  I  give 
and  bequeath  the  sum  of  £400  sterling,  which  by  the  said  will  is 
directed  to  be  invested,  and  the  income  or  annual  produce  thereof 
paid  to  the  said  H.  C.  Slegg  for  her  life,  and  all  the  stocks, 
funds,  and  securities  in  which  the  same  shall  at  her  decease  be 
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invested,  or  which  shall  then  represent  the  same,  unto  and  equally 
between  and  amongst  all  the  children  who  shall  be  then  living 
of  the  said  M.  A.  Lord,  share  and  share  alike,  absolutely ;  or  if 
there  shall  be  only  one  such  child  then  living,  unto  such  child 
solely  and  absolutely ;  or  if  there  shall  be  no  such  child  then 
living,  unto  and  equally  between  and  amongst  all  the  grand- 
children (if  any)  of  the  said  M.  A.  Lord  then  living,  share  and 
share  alike,  absolutely ;  and  in  all  other  respects  I  confirm  the 
said  will." 

The  testator  died  on  the  7th  of  August,  1861,  and  the  will  was 
shortly  afterwards  proved  by  the  executors,  who  paid  £5  apiece 
for  mourning  to  Mis.  Lord's  children.  Miss  Slegg  died  on  the 
1st  of  April,  1884.  In  March,  1885,  the  executors  took  out  an 
originating  summons  under  Order  LV.,  to  have  it  determined 
whether  the  children  of  Mrs.  Lord  could  take  the  £400  under  the 
gift  in  the  codicil.  Mr.  Justice  Kay  thought  the  case  governed 
by  Borin  v.  Dorin  (1),  and  held  that  the  children  were  not  enti- 
tled, but  that  the  £400  fell  into  the  residue.  Costs  of  all  parties 
were  given  out  of  the  £400.    The  children  appealed. 


C.  A. 

1886^ 

In  re 
Haselpine. 
Grange 

V. 

Sturdy.  . 


Maidloiv,  and  Gourtho])e-Miinroe,  for  the  Appellants : — 

The  first  question  is  whether  these  children  take  the  legacies 
of  £5  for  mourning.  The  case  is  within  Prop.  3  of  Wigram  on 
Extrinsic  Evidence  (2).  The  gift  is  immediate,  and  the  testator, 
in  the  state  of  infirmity  in  which  he  was,  cannot  be  supposed  to 
have  contemplated  that  Mrs.  Lord,  who  had  been  married  for 
seven  years  without  having  a  child  by  her  husband,  would  have 
a  plurality  of  future  children  born  in  the  testator's  lifetime. 
Then  the  gift  is  to  "  the  following  persons,"  followed  by  a  list  of 
legacies  and  legatees,  every  legacy  except  the  legacies  to  Mrs. 
Lord's  children  being  a  gift  to  an  existing  person  mentioned  by 


(1)  Law  Rep.  7  H.  L.  5G8. 

(2)  "  Where  there  is  nothing  in  the 
context  of  a  will,  from  which  it  is  ap- 
parent that  a  testator  has  used  the 
words  in  which  he  has  expressed  him- 
self in  any  other  than  their  strict  and 
primary  sense,  but  his  words,  so  inter- 
preted, are  insensible  tu/'.th  reftrcnce  to 


extrinsic  circumstances,  a  Court  of  law 
may  look  into  the  extrinsic  circum- 
stances of  the  case,  to  see  whether  the 
meaning  of  the  words  be  sensible  in 
any  popular  or  secondary  sense,  of 
which,  with  reference  to  these  circum- 
stances^ they  are  capable." 


514 


CHANCEKY  DIVISION.  [VOL.  XXXI. 


name.  Mrs.  Lord  is  referred  to  in  terms  which  seem  to  point  to 
her  filling  the  character  of  mother  at  the  present  time.  The  pro- 
vision for  mourning  shews  that  the  testator  was  contemplating 
existing  children.  The  nearest  case  to  the  present  on  the  facts 
is  Beachcroft  v.  Beachcroft  (1),  and  Rill  v.  Grooh  (2)  also  supports 
the  Appellants'  case.  The  word  "  children  "  must  receive  the  same 
construction  in  the  codicil  as  in  the  will :  Hartley  v.  Tribher  (3) ; 
Meredith  v.  Farr  (4)  ;  Evans  v.  Davies  (5)  ;  In  re  Connor  (6). 

KeJcewicJi,  Q.C.,  and  Warlters  Hornet  contra  : — 

The  gift  in  the  will  is  to  each  of  the  children  of  Mary  Ann 
Lord,  That  expression  must  include  any  legitimate  child  of  hers 
living  at  the  testator's  death ;  it  would  be  impossible  to  shut 
them  out.  Now  the  general  rule  is  that  illegitimate  children 
cannot  take  under  a  description  which  applies  to  legitimate  chil- 
dren. Yice-Chancellor  Wigrams  third  proposition  only  applies 
where  the  will  does  not  make  sense  if  the  illegitimate  children 
are  not  included,  so  that  it  is  impossible  to  exclude  them.  Mere- 
dith V.  Farr  lays  down  no  rule,  it  turned  merely  on  particular 
expressions  in  the  will ;  and  in  the  other  cases  cited  illegitimate 
children  were  held  to  be  included,  because  in  another  gift  they 
had  been  mentioned  as  being  children.  Here  there  is  no  mention 
of  the  illegitimate  children  by  name  in  the  will,  and  the  cases 
cited  as  to  construing  the  codicil  by  the  will  do  not  apply.  Borin 
V.  Borin  (7)  lays  down  the  rule  that  if  the  will  reads  sensibly 
with  the  word  "  legitimate "  inserted  before  "  children,"  you 
cannot  read  "  children "  as  applying  to  illegitimate  children. 
Here  the  will  is  sensible  if  "  children  "  is  taken  in  its  proper 
sense,  and  there  is  nothing  but  conjecture  to  lead  to  any  other 
construction. 

Maidlow,  in  reply  : — 

Borin  v.  Borin  went  on  the  ground  that  there  was  no  repug- 
nancy or  inaccuracy  in  the  gift  if  "  children  "  was  taken  in  its 
proper  sense.    As  to  the  point  that  legitimate  children  could  not 

(1)  1  Madd.  430,  443.  (4)  2  Y.  &  C.  Ch.  525. 

(2)  Law  Rep.  6  H.  L.  265.  (5)  7  Hare,  498. 

(3)  16  Beav.  510.  (6)  2  J.  &  Lat.  456. 

(7)  Law  Rep.  7  H.  L.  568. 
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be  excluded,  the  question  is  dealt  with  in  Wilkinson  v.  Adam  (1), 
where  it  appears  that  if  you  can  make  out  that  illegitimate 
children  were  intended  to  take,  the  fact  that  the  words  will  in- 
clude legitimate  children  is  no  objection.  As  to  the  argument 
that  Vice-Chancellor  Wigram's  third  proposition  does  not  apply 
unless  it  is  impossible  to  exclude  the  illegitimate  children,  it  is 
met  by  the  observations  of  Lord  Eldon  in  Wilkinson  v.  Adam  (2), 
which  shew  that  only  a  high  degree  of  probability  is  required. 
That  the  children  should  have  been  mentioned  by  name  in  the 
will  as  children  is  not  necessary  to  enable  them  to  take  under  the 
codicil,  it  is  enough  if  they  are  shewn  to  be  intended  to  take  as 
children.  A  bequest  to  "  my  nine  children  "  has  been  held  to 
operate  as  if  they  had  been  named,  and  not  to  be  a  class  gift : 
In  re  Stansfield  (3).  In  re  Bryon  (4)  shews  that  if  illegitimate 
children  are  recognised  in  one  part  of  the  will,  they  must  be  treated 
as  children  throughout.  In  the  final  clause  of  the  codicil  the 
words  "  if  any  "  are  referable  only  to  grand-children — the  testator 
assumes  there  being  children. 
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Cotton,  L.J. : — 

In  this  case  the  testator  when  lying  ill  of  a  paralytic  stroke 
made  a  codicil  bequeathing  on  the  death  of  an  annuitant  a  sum 
of  £400,  which  by  his  will  he  had  set  apart  for  securing  her  life 
annuity,  "  unto  and  equally  between  and  amongst  all  the  children 
who  shall  be  then  living  of  If.  A.  Lord,  share  and  share  alike 
absolutely,"  and  if  only  one  to  such  one,  and  if  none  then  living, 
amongst  the  grandchildren  of  M.  A.  Lord,  if  any.  He  had  mar- 
ried Mrs.  Lord's  sister,  and  was  in  Mrs.  Lord's  house  when  he  made 
the  codicil.  She  had  three  illegitimate  children,  and  has  not 
had  any  legitimate  child.  The  question  is  whether  the  illegiti- 
mate children  can  take  under  this  gift.  If  the  question  turned 
on  the  codicil  alone,  the  point  could  not  be  argued,  for  there  is 
nothing  in  it  to  give  to  "  children  "  any  other  than  its  proper 
meaning  of  legitimate  children.  But  it  is  contended  that  there 
are  expressions  in  the  will  which,  explained  by  the  surrounding 
circumstances,  shew  that  the  testator  intended  to  benefit  the 

(1)  1  V.  &  B.  422,  454.  (3)  15  Ch.  D.  84. 

(2)  Ibid.  422,  466.      ,  (4)  30  Cli.  D.  110. 
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illegitimate  children.  When  the  will  was  made  Mr.  and  Mrs.  Lord 
had  been  married  for  some  years  without  having  any  child  of  the 
marriage,  but  she  was  at  an  age  which  made  it  not  very  impro- 
bable that  she  might  have  legitimate  children.  By  his  will  the 
testator  says,  "I  give  and  bequeath  the  following  legacies  or 
sums  of  money  to  the  following  persons  (that  is  to  say) ;"  and 
then,  after  giving  a  number  of  pecuniary  legacies  to  persons 
mentioned  by  name,  including  Mr.  and  Mrs.  Lord,  he  proceeds, 
"  and  to  each  of  the  children  of  the  said  M.  A.  Lord  the  sum  of 
£5  sterling  for  mourning,  the  same  to  be  paid  into  the  hands 
and  on  the  receipt  of  the  said  M.  A,  Lord,  their  mother,  for  them, 
notwithstanding  her  coverture  and  their  minority."  This,  it  is 
said,  points  with  sufficient  distinctness  to  the  existing  illegitimate 
children,  and  the  rule  laid  down  by  Yice-Chancellor  Wigram, 
and  various  cases  were  referred  to.  The  rule  of  Vice-Chancellor 
Wigram  is  this  (1)  : — [His  Lordship  read  the  proposition.]  The 
remark  of  Lord  Eldon  in  Wilkinson  v.  Adam  (2)  that  necessary 
implication  means  not  natural  necessity,  but  so  strong  a  proba- 
bility of  intention  that  the  contrary  intention  cannot  be  supposed, 
was  also  relied  on.  The  rule  on  the  subject  is  thus  laid  down  b}^ 
Lord  Selhorne  in  Lorin  v.  Borin  (3)  :  "  It  is  perfectly  well  settled, 
as  the  law  now  stands,  that  the  word  '  children '  in  a  will  means 
legitimate  children,  unless,  when  the  facts  are  ascertained  and 
applied  to  the  words  of  the  will,  some  repugnancy  or  inconsistency 
(and  not  merely  some  violation  of  a  moral  obligation  or  of  a  pro- 
bable intention)  would  result  from  so  interpreting  them.  I  find 
no  ground  upon  which  it  can  be  held  that  any  repugnancy  or 
inconsistency  would  result  from  giving  to  the  word  '  children,'  as 
used  in  the  present  will,  its  ordinary  legal  sense,  and  I  therefore 
am  compelled  to  concur  in  the  judgment  proposed  by  my  noble 
and  learned  friend  on  the  woolsack."  Is  there  anything  in  the 
gift  of  legacies  for  mourning  which  produces  any  repugnancy  or 
inconsistency  if  "  children  "  is  held  to  have  its  proper  sense  ?  It 
is  true  the  testator  was  dangerously  ill  at  the  time,  but  he  con- 
templates giving  mourning  to  all  the  children  living  at  his  death, 
which  might  not  take  place  for  some  time ;  and  though  if  I  had 

Extrinsic  Evidence, 


(1)  Wigram, 
Prop.  3. 


(2)  1  V.  &  B.  422,  466. 

(3)  Law  Eep.  7  H.  L.  568,  577. 
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been  drawing  a  will  for  him,  I  should  not  have  framed  it  so  as  to 
exclude  these  children,  I  should  not  have  drawn  it  so  as  to  ex- 
clude afterborn  children.  Yery  young  children  may  go  to  a 
funeral,  and  I  cannot  say  that  the  words  here  are  rendered  in- 
sensible by  confining  them  to  legitimate  children.  It  was  quite 
possible  that  legitimate  children  might  be  born,  so  the  words 
might  be  satisfied  without  applying  them  to  reputed  children. 
We  may  think  it  probable  that  the  testator  intended  so  to  apply 
them,  but  that  is  not  enough.  It  is  urged  that  on  the  words  of 
the  will  it  is  clear  that  the  testator  was  referring  to  persons  then 
existing  and  having  an  existing  mother,  but  this  seems  to  me  to 
be  conjecture,  and  I  think  that  there  is  not  enough  in  the  will 
to  enable  us  to  say  that  these  children  took  the  £5  legacies. 

But  supposing  that  the  word  "  children  "  in  the  will  is  to  be 
taken  to  include  these  reputed  children,  I  by  no  means  say  that 
the  same  effect  is  to  be  given  to  it  in  the  codicil  which  contains 
a  distinct  gift.  The  cases  cited  were  cases  where  A.  B.  had  been 
described  in  the  will  as  a  child,  and  therefore  was  held  to  be 
included  in  a  gift  to  all  the  children  in  a  codicil.  In  Hill  v. 
Crooh  (1)  the  testator  spoke  of  two  persons  as  husband  and  wife, 
though  their  marriage  was  known  by  him  to  be  invalid,  and 
therefore  it  was  held  that  when  he  spoke  of  their  children  he 
meant  the  children  of  what  he  called  a  marriap;e.  JDorin  v. 
Borin  (2)  was  a  hard  case,  where  if  the  Court  could  have  acted 
on  conjecture  the  illegitimate  children  certainly  would  have 
been  allowed  to  take,  but  the  Court  felt  compelled  to  exclude 
them. 


C.  A. 

1886 
"-^/^ 

In  re 
Haseldine. 

Grange 

V. 

Sturdy. 

Cotton,  L.J. 


BowEN,  L.J. : — 

I  have  the  misfortune  to  differ  from  the  Lord  Justice  Cotton, 
and  I  do  so  with  a  deep  sense  of  the  probability  that  he  is  right. 
The  gift  is  "  to  all  the  children  who  shall  be  then  living  of 
M.  A.  Lord,''  and  to  arrive  at  its  meaning  we  must  interpret  tlie 
word  "  children."  That  word  prima  facie  applies  to  legitimate 
children  only,  and  illegitimate  children  are  excluded  unless  the 
language  of  the  testator  shews  that  he  meant  to  include  them. 

(1)  Law  Rep.  6  H.  L.  265.  (2)  Law  Rep.  7  H.  L.  568. 
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The  rule  is  laid  down  in  E.ill  v.  Crooh  (1)  that  "  where  there  is 
upon  the  face  of  the  will  itself,  and  upon  a  just  and  proper  con- 
struction and  interpretation  of  the  words  used  in  it,  an  expres- 
sion of  the  intention  of  the  testator  to  use  the  term  '  children ' 
not  merely  according  to  its  prima  facie  meaning  of  legitimate 
children,  but  according  to  a  meaning  which  will  apply  to,  and 
which  will  include,  illegitimate  children,"  the  Court  will  hold 
them  included.  Now  to  construe  the  will,  the  Court  is  entitled 
to  use  the  circumstances  which  surrounded  the  testator,  not  for 
the  purpose  of  speculating  as  to  what  his  intention  was,  but  for 
the  purpose  of  throwing  light  upon  the  true  meaning  of  his  words. 
Thus  in  Dorin  v.  Dorin  (2),  Lord  HatJierley  says:  "The  only 
mode  in  which  the  word  *  children '  can  be  made  to  bear  a 
different  sense  from  that  which  is  its  first  legal  and  natural  sense 
is  this,  that  if  you  look  to  the  outward  circumstances  as  well 
as  to  the  expressions  contained  in  the  will,  and  find  that  the 
outward  circumstances  of  the  case,  combined  with  the  expressions 
contained  in  the  will,  fail  to  give  any  adequate  or  intelligible 
sense  to  the  will,  then  you  have  at  once  to  arrive  at  the  conclu- 
sion that  the  word  *  children '  has  been  used  in  some  other  or 
different  sense."  Lord  Cairns  says  (3) :  "  I  feel  myself  bound 
to  ask  whether,  with  a  knowledge  of  the  position,  and  what  are 
called  the  surrounding  circumstances,  at  the  time  the  testator 
made  his  will,  there  is  anything  upon  the  face  of  the  will  which 
enables  me  to  say  that  those  who  in  the  eye  of  the  law  were  not  his 
children,  were  intended  by  him  to  take  under  the  general  expres- 
sions used  in  his  will;"  and  Lord  Selborne  says  (4)  that  the 
word  children "  in  a  will  means  legitimate  children,  unless 
when  the  facts  are  ascertained  and  applied  to  the  words  of  the 
will  some  repugnancy  or  inconsistency  would  result  from  so  inter- 
preting them.  Now  what  are  the  facts  here  ?  The  testator  was 
a  little  over  fifty  years  of  age,  and  was  struck  down  by  paralysis, 
so  that  he  could  not  sign  his  name.  He  was  lying  in  the  house 
of  his  sister-in-law,  who  had  three  illegitimate  children  by  her 
husband  born  before  their  marriage,  and  aged  respectively  six- 
teen, thirteen,  and  eleven.    The  testator  knew  them  well,  they 

(1)  Law  Eep.  6  H.  L.  283.  (3)  Law  Eep.  7  H.  L.  573. 

(2)  Ibid.  7  H.  L.  568,  575.  [  (4)  Ibid.  577. 
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had  helped  in  nursing  him,  and  he  felt  affection  for  them.  He 
begins  his  will  by  giving  legacies  as  follows: — "I  give  and 
bequeath  the  following  legacies  or  sums  of  money  to  the  follow- 
ing persons  (that  is  to  say) ; "  then  after  legacies  of  different 
amounts  to  various  persons  by  name,  he  proceeds,  "  and  to  each 
of  the  children  of  the  said  Mary  Ann  Lord  the  sum  of  £5  sterling 
for  mourning,  the  same  to  be  paid  into  the  hands  and  upon  the 
receipt  of  the  said  M.  A.  Lord,  their  mother,  for  them,  notwith- 
standing her  coverture  and  their  minority."  He  signed  this  will 
with  his  mark.  To  whom  did  this  man  so  struck  down  by 
paralysis  intend  to  apply  the  term  "  children  "  ?  There  was  no 
child  legitimate  or  illegitimate  beside  these  three.  It  appears  to 
me  that  he  assumes  that  the  legatees  will  be  living  at  his  decease. 
I  think  he  believed  that  he  was  giving  to  those  who  would  be 
living  at  his  decease,  and  that  he  believed  his  decease  to  be 
imminent.  His  language  as  to  payment  to  their  mother  and  as 
to  their  minority  shews  that  he  was  contemplating  their  being  so 
far  under  age  that  the  money  should  be  paid  to  their  mother 
rather  than  to  them.  Above  all,  his  language  shews  that  he 
thought  his  death  near  at  hand.  What  follows  from  this  ?  That 
the  testator  believed  the  children  to  be  then  living  whom  he 
considered  to  be  the  recipients  of  his  bounty,  and  if  I  were 
driven  to  express  a  final  opinion  on  the  point  I  should  say  that 
not  impossibly  he  meant  a  gift  to  these  very  children  as  jpersonse 
designate.  MT.Kehewich  pressed  upon  us  however  that  if  any 
legitimate  children  had  been  born  before  the  testator's  death 
they  could  not  have  been  excluded.  If  that  be  so,  it  would  only 
prove  at  most  that  the  gift  was  not  to  the  illegitimate  children 
as  personse  designatse,  it  would  not  prove  that  the  word  "  children  " 
was  not  used  in  a  sense  which  would  include  the  illegitimate 
children.  We  s|iould  have  to  choose  between  a  class  of  legitimate 
children  and  a  class  consisting  of  the  legitimate  and  illegitimate 
children,  and  in  that  case  the  considerations  to  which  I  have 
pointed  appear  to  me  decisive  in  favour  of  the  latter.  We  then 
come  to  the  gift  in  the  codicil,  and  the  question  is  whether  the 
same  sense  is  not  to  be  given  to  the  word  "  children  "  in  it  as  in 
the  will.  If  it  had  stood  by  itself,  unquestionably  legitimate 
children  only  could  have  taken  under  it,  for  the  external  facts 
Vol.  XXXI.  2  P  1 
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0.  A.  could  not  have  controlled  the  plain  words.  But  this  is  a  codicil 
188G       executed  during  the  same  illness,  and  I  think  that  he  is  not  to 

be  taken  to  have  intended  to  exclude  from  it  those  who  were 
Haseldine.  treated  as  children  by  his  will.    I  think,  therefore,  that  the 

illegitimate  children  cannot  be  excluded. 

Sturdy. 

Fky,  L.J.:— 

The  first  question  here  is  on  the  construction  of  the  will.  The 
testator,  after  directing  payment  of  his  debts  and  funeral  and 
testamentary  expenses,  proceeds — "  I  give  and  bequeath  the 
following  legacies  or  sums  of  money  to  the  following  persons 
(that  is  to  say) ;  "  then  follow  legacies  to  a  number  of  persons  all 
mentioned  by  name,  and  the  list  ends  with,  "  and  to  each  of  the 
children  of  the  said  Mary  Ann  Lord  the  sum  of  £5  for  mourning, 
the  same  to  be  paid  into  the  hands  and  on  the  receipt  of  the  said 
[  Mary  Ann  Lord,  their  mother,  for  them,  notwithstanding  her 

coverture  and  their  minority."    To  my  mind  this,  on  its  true 
construction,  is  a  gift  to  existing  persons.    The  legacy  is  one  of 
XI  series  of  bequests  to  existing  persons.    The  definite  article  is 
used  in  speaking  of  these  children,  and  there  is  no  reason  for  its 
use  except  to  point  to  existing  children.    If  the  testator  had  in- 
tended to  refer  to  children  whether  existing  or  not,  he  would 
probably  have  used  the  words  "  each  or  every  child."   Mrs.  Lord 
had  three  existing  children,  and  he  expresses  himself  in  a  way 
which  assumes  the  fact  of  there  being  several  children.  He 
speaks  moreover  of  the  coverture  of  the  mother  and  the  infancy 
of  the  legatees  as  existing  facts.    A  gift  for  mourning  also  was 
more  likely  to  be  made  to  these  children  whom  he  knew,  than 
to  children  who  might  never  come  into  existence,  and  who,  if 
they  did,  would  almost  certainly  be  infants  of  tender  years  at  his 
death.    I  think,  therefore,  that  there  is  enough  to  shew  that  the 
testator  referred,  whether  exclusively  or  not,  to  the  existing 
children.    The  language  used  appears  to  me  to  be  insensible  if 
children  "  be  taken  in  its  strict  primary  sense,  but  sensible  if  we 
understand  the  word  as  used  in  its  secondary  sense. 

The  question,  then,  is  how  far  this  affects  the  construction  of 
the  codicil.  Now  the  testator  manifestly  intends  the  codicil  to 
be  considered  as  part  of  the  same  instrument  as  the  will,  for  he  calls 
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it  a  codicil  to  his  will,  and  confirms  his  will  except  as  altered  by 
it.  I  think  that  he  has  by  his  will  said  in  substance,  "The 
three  children  who  are  living  with  Mart/  Ann  Lord  are  to  be  con- 
sidered her  children  for  the  purposes  of  my  will,"  and  I  think 
that  this  direction  must  apply  to  the  codicil,  which  is,  in  fact, 
incorporated  with  the  will.  I  agree  therefore  with  Lord  Justice 
Bowen  in  thinking  that  this  appeal  must  be  allowed,  though  I 
share  the  doubt  and  distrust  which  he  feels  in  consequence  of  the 
dissent  of  Lord  Justice  Cotton. 


C.  A. 

1886 

In  re 
Haseldine. 

Grange 

V. 

Sturdy. 


Maidlow  asked  for  costs  out  of  the  residuary  estate,  the  exe- 
cutors and  the  residuary  legatee  being  before  the  Court.  The 
residue  was  admitted  to  be  considerable. 

Kehewicli,  Q.C.,  submitted  that,  as  the  Court  was  not  adminis- 
tering the  estate,  the  costs  should  be  borne  by  the  fund,  and  said 
it  was  of  great  importance  that  the  question  how  the  costs  of  an 
originating  summons  relating  only  to  a  particular  fund  ought 
to  be  borne,  should  be  settled. 


The  Court  directed  the  costs,  both  above  and  below,  to  be  paid 
out  of  the  residuary  estate. 

Solicitors  for  Plaintiffs :  Bee][>,  Lane,  &  Co. 
Solicitors  for  Appellants  :  /.  B.  Cliidleij  &  Co. 

H.  C.  J. 
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c.  A.  In  re  WILSON,  a  Lunatic. 

Practice — New  Trustees — Petition  for  Appointment  of — Dispensing  with  Service 
Feb.  1.  — Verification  of   Consent  of  Trustee  to  act  —  Pules  of  Supreme  Court, 

"  December,  1885,  Order  xxxviii.,  r.  Ida. 

The  persons  entitled  to  the  residuary  estate  of  a  testator  presented  a 
petition  for  appointment  of  new  trustees  of  his  will  in  the  place  of  the 
original  trustees,  one  of  whom  had  died,  and  the  other  was  a  lunatic.  The 
petition  was  served  on  three  of  the  four  persons  who  were  entitled  to  the 
proceeds  of  sale  of  a  real  estate  devised  on  trusts  for  persons  who  took  no 
interest  in  the  residue,  but  the  fourth  was  resident  in  Australia,  and  was 
not  served : — • 

Held,  that  service  on  the  cestici  que  trust  in  Australia  might  be  dispensed 
with. 

The  signature  of  a  new  trustee  to  his  consent  to  act  must  in  Lunacy 
be  verified  by  affidavit  according  to  the  old  practice  ;  the  Order  xxxviii., 
r.  19  a,  not  applying  to  proceedings  in  Lunacy. 

James  GBEEN,  by  will  dated  the  21st  of  June,  1873,  devised 
a  messuage  to  his  wife  for  her  life,  and  after  her  decease  to  his 
trustees,  John  Joseph  Wilson  and  Thomas  Wilson,  upon  trusts  for 
the  benefit  of  the  five  children  therein  named  of  Edwin  Nicholls, 
the  ultimate  trust  being  to  sell  the  property  and  divide  the  pro- 
ceeds in  fifths  among  the  five  children,  with  a  proviso  giving 
over  the  shares  of  any  who  died  under  twenty-one  to  their  issue 
on  attaining  twenty-one,  and,  if  none,  then  to  the  surviving 
brothers  and  sisters.  He  gave  his  residuary  estate  to  the  same 
trustees  upon  trust  to  pay  certain  legacies,  and  divide  the  net 
residue  between  the  children  of  his  brother,  John  Green.  The 
trustees  were  appointed  executors. 

The  testator  died  in  1874.  /.  /.  Wilson  proved  the  will  and 
acted  in  the  trusts,  but  Thomas  Wilson,  who  was  of  unsound  mind, 
did  not.  J".  /.  Wilson  died  in  1885.  The  residue  had  not  been 
fully  administered,  and  part  of  it  consisted  of  a  mortgage  made 
to  the  testator.  The  widow  was  still  living*  One  of  the  five 
children  of  Edwin  Nicholls  had  died  under  twenty-one  without 
issue,  but  the  other  four  were  living.  One  of  them  had  married, 
and  was  living  with  her  husband  in  Australia, 

The  children  of  John  Green  presented  a  petition  in  Lunacy  and 
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in  Chancery  for  the  appointment  of  two  specified  persons  to  be  c.  A. 

new  trustees,  in  the  place  of  the  two  Wilsons,  and  for  an  order  I88G 
vesting  the  trust  property  in  the  new  trustees.    The  petition  was 

served  on  the  three  children  of  Edwin  NichoUs,  who  were  in  Eng-  Wilson 

'  A  Lunatic. 

land.  The  consent  of  the  new  trustees  to  act  had  been  verified 
by  the  signature  of  their  solicitor,  and  not  by  affidavit :  Order 
XXXVIII.,  rule  19  a  (December  1885). 

G.  T.  J.  Millar,  for  the  Petitioner,  asked  that  the  service  on  the 
daughter  of  E.  Nicholls  who  w^as  in  Australia  might  be  dispensed 
with :  In  re  Lighibodys  Trusts  (before  Mr.  Justice  Kay,  Decem- 
ber 19th,  1884) ;  Re  Blanchard  (1).  He  also  called  the  attention 
of  the  Court  to  the  mode  in  which  the  consent  to  act  had  been 
verified. 


LiNDLEY,  L.J. : — 

We  think  that  service  on  the  cestui  que  trust  in  Australia  may 
properly  be  dispensed  with.  As  to  the  verification  of  the  consent 
to  act,  the  Order  xxxviii.,  rule  19  a,  does  not  apply  to  pro- 
ceedings in  Lunacy,  and  the  signature  to  the  consent  must  be 
verified  by  affidavit  according  to  the  old  practice. 

Fky,  L.J.,  concurred. 

Solicitors :  Smiles,  Binyon,  &  Ollard. 

(1)  3  D.  F.  &  J.  131,  137. 


H.  C.  J. 
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Jan.  30 ; 
Feb.  1. 


[1884:   N.  588.] 


Hushand  and  Wife — Separation  Agreement — Judicial  Separation — Reconcilia- 
tion— 20  &  21  Vict.  c.  85,  s.  25  [Bevised  Ed.  Statutes,  vol.  xiii.,  2'>.  254]. 

A  husband  and  wife,  when  before  the  Divorce  Court,  made  an  agreement 
in  writing  that  if  judicial  separation  were  decreed,  the  wife  should  be  per- 
mitted to  enjoy  during  her  life  certain  furniture ;  but  that  if  she  annoyed 
her  husband  her  enjoyment  of  it  should  cease.  Judicial  separation  was 
decreed,  and  the  wife  took  j)ossession  of  the  furniture.  The  husband  and 
wife  afterwards  resumed  cohabitation  ; — 

Held  (affirming  decision  of  Norths  J.),  in  an  action  by  the  wife  to  recover 
the  furniture,  that  the  agreement  came  to  an  end  when  cohabitation  was 
resumed ;  and  that  as  the  wife  was  entitled  to  the  furniture  during  separa- 
tion only,  she  took  nothing  under  the  20  &  21  Vict.  c.  85,  s.  25,  which 
relates  to  property  acquired  by  a  wife  during  separation. 

Dictum  in  Randle  v.  Gould  (1)  questioned. 

This  was  an  appeal  from  a  judgment  of  Mr.  Justice  North  (2). 

Mr.  Nicol  commenced  an  action  against  his  wife  in  the  Divorce 
Court  for  a  judicial  separation  on  the  ground  of  her  cruelty.  The 
suit  came  on  for  hearing  on  the  26th  of  February,  1880.  Before 
the  trial  was  concluded  the  following  written  agreement  was 
signed  by  Mr.  and  Mrs.  Nicol : — 

"  Order  for  jury  discharged.  Case  to  be  tried  before  the  Judge. 
If  judicial  separation  decreed,  following  terms  to  be  agreed 
upon : — Mrs.  Nicol  to  be  permitted  to  enjoy  during  her  life  the 
use  of  all  furniture  and  all  the  articles  of  every  kind  and  descrip- 
tion now  in  No.  7,  Chichester  Terrace,  Brighton,  with  full  right  to 
remove  the  same  elsewhere  in  Great  Britain.  After  her  death 
same  to  revert  to  Mr.  Nicol  or  his  personal  representatives.  In- 
ventory of  such  articles  to  be  taken  by  some  person  to  be  named 

by  .    Mrs.  Nicol  to  be  at  liberty,  if  she  think  fit,  to  continue 

to  occupy  No.  7,  Chichester  Terrace,  on  terms  of  lease,  she  being 
liable  as  tenant.  If  she  determine  to  quit  the  house,  to  be  at 
liberty  to  do  so  on  giving  Mr.  Nicol  two  months'  notice  within 


(1>  8  E.  &  B.  457. 


(2)  30  Ch.  D.  143. 
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six  months  from  this  date.    The  right  of  Mrs.  Nicol  to  enjoy  the  C.  A. 

furniture  and  articles  as  above  to  be  subject  to  the  condition  that  1886 

she  is  not  to  interfere  with  or  annoy  Mr.  Nicol ;  in  the  event  of  Nicol 
her  so  doing,  her  right  to  enjoy  the  use  of  same  to  cease." 

After  the  decree  the  furniture  and  other  articles,  which  were  at 
the  date  of  the  agreement  the  property  of  Mr.  Nicol,  were  placed 
in  the  possession  of  Mrs.  Nicol,  who  afterwards  removed  them  to 
another  house.  In  March,  1881,  a  petition  in  Lunacy  was  pre- 
sented, under  which  Mrs.  Nicol  was  duly  found  a  lunatic,  and  was 
removed  to  a  private  asylum.  In  February,  1883,  Mi^,  Nicol 
went  to  reside  with  her  husband  under  the  care  of  an  attendant. 
On  the  12th  of  June,  1883,  the  inquisition  of  lunacy  was  super- 
seded, and  Mrs.  Nicol  continued  to  reside  with  her  husband  till 
the  end  of  July,  when  Mrs.  Nicol  met  with  a  severe  accident, 
which  rendered  it  necessary  for  her  to  be  placed  under  medical 
treatment  at  a  distance  from  home.  After  that  time  she  never 
returned  to  her  husband. 

Mr.  Nicol  had  in  the  meantime  taken  possession  of  the  furni- 
ture and  other  articles,  and  Wt^,  Nicol  brought  this  action  to 
recover  possession  of  them.  Mr.  Justice  North  having  decided 
that  there  had  been  a  reconciliation  and  renewal  of  cohabitation, 
and  that  the  agreement  respecting  the  furniture  ceased  on  the 
reconciliation,  Mrs.  Nicol  appealed. 

mibery,  for  the  xippellant : — 

The  agreement  was  independent  of  the  decree  for  judicial 
separation,  and  it  did  not  fail  even  though  the  separation  came 
to  an  end  through  a  return  to  cohabitation.  Under  the  agree- 
ment the  gift  of  the  furniture  to  Mrs.  iVico?  was  absolute  and 
unconditional  during  her  life :  there  is  no  allusion  to  its  ceasing 
on  reconciliation.  It  was,  in  fact,  a  post-nuptial  settlement  on 
the  wife.  There  are  several  cases  in  which  provisions  for  the 
wife's  benefit  in  separation  deeds  were  held  to  be  absolute  :  Negus 
V.  Forster  (1)  ;  Handle  v.  Gould  (2)  ;  Crouch  v.  Waller  (3)  ;  Charles- 
tvorth  V.  Holt  (4) ;  Bateman  v.  Countess  of  Boss  (5) ;  Webster  v. 

(1)  30  W.  E.  671 ;  46  L.  T.  (N.S.)  675.  (3)  4  De  G.  &  J.  302. 

(2)  8  E.  &  B.  457.  (4)  Law  Rep.  9  Ex.  38. 

(5)  1  Dow.  235. 
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C.  A.  Webster  (1) ;  Gandy  v.  Gandy  (2).  The  gift  being  an  absolute 
1886  one,  it  did  not  become  divested  by  the  ceasing  of  the  judicial 
NicoL  separation,  but  falls  under  the  enactment  in  the  Divorce  Act 
NicoL.  &  21  Vict.  c.  85,  s.  25). 

  But  in  the  present  case  there  is  no  sufficient  evidence  of 

reconciliation.  Mrs.  Nicol  was  taken  back  to  her  husband's  house 
while  she  was  a  lunatic,  and  after  the  supersedeas  she  resided 
with  him  for  a  very  short  time. 

Barber,  Q.C.,  and  Hadley,  for  Mr.  Nicol,  were  not  called  on. 


Cotton,  L.J.  (after  stating  the  facts  of  the  case,  continued) : — 

Two  points  arise  on  the  present  appeal.  First,  has  there  been 
a  reconciliation  and  cohabitation  between  the  husband  and  wife  ? 
and  secondly,  if  there  has  been,  what  effect  has  this  on  the 
agreement  between  them  ? 

We  have  the  authority  of  Lord  Eldon,  in  Bateman  v.  Countess 
of  Boss  (3),  that  cohabitation  and  reconciliation  put  an  end  to  all 
the  effects  of  separation.  This  is  the  general  principle;  but  it 
has  been  contended  in  this  case  by  the  Appellant  that  the  agree- 
ment is  to  be  looked  on  as  a  post-nuptial  settlement  on  the  wife, 
and  is  not  affected  by  the  fact  of  the  separation  coming  to  an  end, 
but  lasts  till  the  death  of  the  wife.  This  depends  on  the  con- 
struction of  the  agreement.  It  was  made  in  the  course  of  an 
action  for  judicial  separation,  and  was  to  depend  on  a  judgment 
for  judicial  separation  being  given.  [His  Lordship  stated  the 
terms  of  the  agreement  as  given  above,  and  continued : — ]  It 
was  contended  that  the  usual  rule  applicable  to  agreements  for 
separation — namely,  that  there  is  an  implied  condition  that  they 
shall  come  to  an  end  in  case  of  reconciliation,  does  not  apply 
here,  because  there  was  an  express  provision  as  to  circumstances 
and  events  on  which  the  wife  was  to  cease  to  enjoy  the  furniture 
which  she  was  otherwise  to  have  during  her  life,  and  that  this 
excludes  the  idea  of  her  enjoyment  being  limited  to  the  period 
of  separation.  But  I  think  this  view  is  erroneous.  The  whole 
agreement  is  simply  and  entirely  applicable  to  the  separation, 
and  the  provisions  respecting  the  wife's  use  of  the  furniture  are 

(1)  4  D.  M.  &  G.  437.  (2)  7  P.  D.  168.  (3)  1  Dow.  235. 
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inconsistent  with  the  state  of  things  which  would  arise  if  the  C.  A. 
separation  came  to  an  end,  and  the  parties  lived  together  again  188G 
as  husband  and  wife.  In  taking  this  view  we  are  not  introducing  Nicol 
a  new  provision  into  the  agreement,  but  deciding  that  the  whole 
thing  came  to  an  end  when  separation  ended.  Taking  it  inde- 
pendently of  authority,  I  consider  that  the  agreement  merely 
provided  for  the  separation  while  it  continued,  and  was  not  a 
post-nuptial  settlement  for  the  wife  during  her  life,  and  that  the 
expression  respecting  the  enjoyment  by  the  wife  during  her  life 
was  to  guard  against  its  being  supposed  that  she  had  any  greater 
interest  given  to  her.  It  is  said  that  as  the  gift  of  the  furniture 
was  complete,  she  could  not  now  be  deprived  of  it.  But  that  is  a 
mere  question  of  words.  It  may  be  that  in  an  agreement  like 
this  a  completed  gift  of  a  sum  of  money  might  continue  un- 
affected after  a  reconciliation,  having  regard  to  the  provisions  of 
the  Divorce  Act  (20  &  21  Vict.  c.  85).  But  here  the  gift  was 
only  complete  by  way  of  contract,  and  was  limited  to  the  term 
of  her  life. 

Various  cases  have  been  cited  to  us,  of  which  it  is  useless  to 
consider  those  which  only  lay  down  that  a  separation  deed  may  be 
so  made  as  not  to  depend  on  the  continuance  of  the  separation, 
but  to  remain  binding  if  the  parties  come  together  again.  But 
some  cases  have  also  been  cited  in  support  of  the  construction 
which  it  is  sought  to  put  on  this  agreement,  namely,  that  its 
provisions  are  such  as  to  exclude  the  general  rule,  and  to  continue 
the  wife's  rights  after  the  end  of  the  separation. 

The  first  case  I  shall  refer  to  is  Handle  v.  Gould  (1).  There 
was  an  express  agreement  in  that  case  that  the  provision  for  the 
wife  was  to  come  to  an  end  in  the  event  of  the  parties  agreeing  in 
writing  to  return  to  cohabitation,  and  it  was  held  that  as  there 
was  a  condition  respecting  the  kind  of  reconciliation  which  should 
put  an  end  to  the  agreement,  it  excluded  the  contention  that 
a  different  kind  of  reconciliation  would  have  that  effect.  Un- 
doubtedly there  was  a  dictum  of  Lord  Campbell,  who  delivered 
the  judgment  of  the  Court,  to  the  effect  that  even  if  there  had 
been  no  such  express  proviso  he  could  not  have  held  that  there 
was  an  implied  condition  that  the  agreement  should  be  avoided 

(1)  8  E.  &  B.  457. 
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0.  A.  by  reconciliation  and  renewed  cohabitation.  I  doubt  whether 
1886  I  should  have  agreed  with  the  dictum.  At  all  events  it  is  not 
NicoL      a  decision  governing  the  present  case. 

NicoL  Crouch  v.  Waller  (1)  there  were  two  deeds,  one  of  which 

cottOT~L  J  contained  an  express  proviso  that  it  was  to  be  void  in  case  of  a 
renewal  of  cohabitation,  and  it  was  contended  that  the  other  deed 
was  avoided  also  by  reconciliation,  but  it  was  held  that  inasmuch 
as  that  deed  contained  a  provision  for  future  children  of  the 
marriage  it  must  be  treated  as  a  post-nuptial  settlement  which 
did  not  come  to  an  end  on  the  termination  of  the  separation.  It 
is  true  that  Handle  v.  Gould  (2)  was  referred  to  by  the  Lord  Chan- 
cellor in  that  case  without  disapproval ;  I  think  it  will  therefore  be 
right  for  me  to  express  my  disapproval  of  the  dictum  of  Lord 
Campbell  in  Bandle  v.  Gould,  lest  it  should  be  said  hereafter  that 
it  was  approved  of  by  this  Court. 

Then  there  was  the  case  of  Charlesworth  v.  Holt  (3),  but  that 
has  no  bearing  upon  the  present  question.  In  that  case  it  was 
held  that  a  subsequent  divorce  dissolving  the  marriage  did  not 
put  an  end  to  the  wife's  rights  under  a  separation  deed. 

The  decision  most  favourable  to  the  Appellant's  case  is  Negus 
v.  Forster  (4).  Undoubtedly  it  was  there  held  that  the  provisions 
in  a  separation  deed  for  the  wife's  benefit  continued  though  the 
separation  was  at  an  end.  But  there  was  no  principle  there  laid 
down  which  can  bind  us  to  come  to  any  conclusion  different  from 
that  which  I  have  stated,  namely,  that  this  case  falls  within  the 
general  rule.  The  agreement  was  made  expressly  subject  to  the 
decree  for  judicial  separation  being  pronounced.  Is  it  conceivable 
that  it  was  not  intended  to  be  dependent  on  the  continuance  of 
the  separation  ?  I  am  of  opinion  that  if  it  is  shewn  that  there 
was  such  a  reconciliation  as  put  an  end  to  the  separation  the 
Appellant  must  fail. 

[His  Lordship  then  referred  to  the  evidence  on  this  point,  and 
said  that  he  had  come  to  the  conclusion  that  it  justified  the 
finding  of  the  Judge  in  the  Court  below  that  there  had  been  a 
reconciliation  and  renewal  of  cohabitation  between  Mr.  and  Mrs. 
NicoL    The  appeal  was  therefore  dismissed.] 

(1)  4  D.  G.  &  J.  302.  (3)  Law  Kep.  9  Ex.  38. 

(2)  8  E.  &  B.  457.  (4)  30  W.  E.  671 ;  46  L.  T.  (KS.)  675. 
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BowEN,  L.J. : —  0.  A. 

I  am  of  the  same  opinion.  The  first  question  is  as  to  the 
true  construction  of  this  agreement,  and  the  principle  of  law  Nicol 
to  be  applied  thereto.  I  think  that  the  true  principle  is  that  Nicol. 
a  renewal  of  cohabitation  will  put  an  end  to  all  or  any  of  the 
provisions  of  a  separation  deed,  so  far  as  the  language  of  the  deed, 
properly  construed  by  the  light  of  surrounding  circumstances, 
shews  that  its  provisions  were  only  intended  to  take  effect  whilst 
the  separation  lasted.  The  language  of  Lord  Eldon  in  Bateman 
V.  Countess  of  Boss  (1)  goes  a  little  further,  and  suggests  that  we 
ought  to  hold  that  there  exists  a  presumption  that  a  separation 
deed  is  intended  to  end  on  a  reconciliation.  But  that  view  was 
not  adopted  by  the  Court  in  Bandle  v.  Gould  (2),  and  I  am  not 
myself  in  favour  of  applying  presumption  to  the  construction  of 
written  documents,  in  such  a  way  as  to  dictate  the  inference  to  be 
drawn  from  the  varying  circumstances  under  which  deeds  are 
drawn,  which  must  necessarily  differ  in  different  cases.  Separa- 
tion deeds  are  often  very  complicated,  and  some  provisions  may 
be  intended  to  apply  even  in  the  case  of  a  reconciliation,  while 
others  may  be  quite  inapplicable  to  such  a  state  of  things,  and  I 
should  prefer  to  construe  each  deed  by  the  light  of  its  surround- 
ing facts  rather  than  to  lay  down  a  crystalized  rule.  I  think 
we  can  decide  most  cases  by  the  terms  of  the  deed  itself.  All 
cases  decided  on  deeds  differently  expressed  from  the  present  are 
therefore  not  of  binding  authority  in  this  case.  Bandle  v.  Gould 
turned  on  the  special  terms  of  the  document,  although  the  Court 
did  say  that  their  decision  would  have  been  the  same  if  there  had 
been  no  such  special  provisions  in  the  deed  ;  but  this  was  merely 
a  dictum  in  which  I  feel  it  difficult  to  acquiesce.  In  Crouch  v. 
Waller  (3)  also  there  were  special  provisions  in  the  deed,  and  the 
same  remark  applies  to  Negus  v.  Forster  (4).  Whether  I  should 
have  put  the  same  construction  on  the  particular  deed  in  that 
C;ase  as  the  Court  did  is  beside  the  point,  for  there  is  nothing  in 
the  law  there  laid  down  which  conflicts  with  our  present  decision. 

I  come  therefore  with  confidence  to  the  document  on  the  con- 
struction of  which  the  present  case  depends.    We  have  to  find 

(1)  1  Dow.  235.  (3)  4  D.  G.  &  J.  302. 

(2)  8  E.  &  B.  457.  (4)  30  W.  R.  671 ;  46  L.  T.  (N.S.)  675. 
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out  what  the  parties  really  meant.  There  is  one  fact  which 
distinguishes  this  agreement  from  an  ordinary  settlement,  namely, 
that  it  was  made  in  a  suit  for  judicial  separation  and  was  not 
intended  to  come  into  effect  unless  a  decree  was  pronounced. 
Looking  at  that  fact,  it  is  clear  that  there  was  no  absolute  gift  of 
this  furniture  to  the  wife,  but  only  a  license,  irrevocable,  because 
given  for  valuable  consideration,  for  her  to  enjoy  it  during  her 
life.  Ought  we  to  imply  a  condition  limiting  this  enjoyment 
to  the  duration  of  the  separation?  The  subject-matter  to  be 
enjoyed  was  the  furniture  in  a  particular  house,  with  the  right  to 
remove  it  to  another  house.  Then  there  was  a  condition  that 
her  enjoyment  was  to  cease  if  she  annoyed  her  husband.  Looking 
at  the  whole  agreement,  I  cannot  doubt  that  the  license  was  only 
to  operate  on  an  implied  condition  that  the  separation  lasted, 
and  that  if  the  separation  ceased  it  was  to  come  to  an  end.  The 
enjoyment  was  to  depend  on  a  decree  being  pronounced,  and  was 
to  last  only  so  long  as  it  continued  in  effect.  If  this  be  so,  the 
wife's  interest  in  the  furniture  cannot  be  preserved  to  her  by 
sect.  25  of  the  20  &  21  Vict.  c.  85,  because  all  her  property  in  it 
ceased  as  soon  as  the  separation  came  to  an  end.  On  the  question 
of  fact  that  a  reconciliation  took  place  between  the  husband  and 
wife,  I  agree  with  the  view  of  Lord  Justice  Cotton. 


Fry,  L.J. 

The  question  here  is  whether  the  terms  of  the  agreement  of 
the  26th  of  February,  1880,  amount  simply  to  an  agreement 
under  which  provision  was  made  for  the  wife  during  the  con- 
tinuance of  the  separation,  or  one  by  which  it  was  intended  to 
confer  on  her  some  property,  or  irrevocable  license,  or  other  benefit, 
to  endure  whether  the  separation  came  to  an  end  or  not.  I  con- 
ceive it  to  be  plain  that  the  parties  to  a  separation  deed  may 
agree  that  it  shall  continue  to  operate  whether  there  be  a  return 
to  cohabitation  or  not,  so  that  the  deed  will  amount  in  fact  to  a 
post-nuptial  settlement.  The  question  for  inquiry  in  each  case 
is  whether  that  is  the  true  effect  of  the  document.  All  the  cases 
that  have  been  cited  proceed  upon  this  view.  In  Bandle  v. 
Gould  (1)  the  Court  considered  that  the  deed  in  that  case  was 
(1)  8E.  &B.  457. 
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not  merely  a  separation  deed  but  a  post-nuptial  settlement.   The      c.  A. 
Court  there  said  that  if  the  deed  had  contained  no  such  special  188G 
proviso  as  it  did  contain,  their  decision  would  have  been  the  same  ;  ^icoi 
but  that  expression  of  opinion,  whether  correct  or  not,  is  immaterial  ^^(.'ql 
in  this  case.    So  in  Negus  v.  Forster  (1)  the  question  considered  y~~Y'^ 
by  the  Court  was  the  same,  namely,  whether  the  deed  was  a  -— 
separation  deed  and  nothing  more,  or  was  a  post-nuptial  settle- 
ment.   The  answer  in  each  case  must  depend  upon  the  construc- 
tion of  the  particular  instrument,  and  the  cited  cases  are  for 
the  most  part  immaterial  because  they  depend  upon  different 
instruments. 

When  we  look  at  the  agreement  in  this  case,  we  find  that  it 
begins  by  saying :  "  If  judicial  separation  decreed,  following 
terms  to  be  agreed  upon."  So  that,  so  far  from  its  being  inde- 
pendent of  a  separation,  no  part  of  it  was  to  take  effect  unless 
there  was  a  decree  for  separation.  The  provision  that  the  wife 
was  to  enjoy  the  furniture  during  her  life  was  relied  on :  but 
the  clauses  which  follow  respecting  the  wife  occupying  the  house 
on  terms  of  lease,  and  being  liable  as  tenant,  and  being  allowed 
to  quit  the  house  on  two  months*  notice  to  Mr.  Nicol,  are  totally 
inconsistent  with  their  living  together  in  the  same  house  as 
husband  and  wife.  Again  it  was  provided  that  the  enjoyment  of 
the  furniture  should  cease  if  she  interfered  with  or  annoyed  her 
husband.  It  is  obvious  that  this  could  only  apply  to  them  while 
they  were  living  separate.  The  intention  of  the  parties  on  the 
whole  instrument  seems  to  me  perfectly  clear,  that  the  agreement 
was  in  respect  of  and  contingent  upon  their  separation,  and  only 
to  last  during  the  separation,  and  was  not  in  any  way  intended 
as  a  settlement  on  the  wife  independently  of  the  separation.  We 
have  been  pressed  with  the  words  "  during  her  life,"  but  I  think 
that  those  words  were  intended  to  limit,  not  to  enlarge,  the  wife's 
right  of  enjoyment. 

On  the  question  of  fact  I  have  nothing  to  add.  I  agree  that 
there  is  distinct  evidence  of  a  reconciliation. 

It  was  contended  that  under  the  20  &  21  Vict.  c.  85,  s,  25, 
the  furniture  became  the  property  of  the  wife  to  her  separate  use. 

(1)  30  W.  R.  671;  46  L.  T.  (N.S.)  675. 


532 


I 

CHANCEKY  DIVISION.  [VOL.  XXXI. 


0.  A. 

1886 

NiCOL 


On  this  point  also  I  agree  with  the  other  Lords  Justices  that 
there  was  nothing  on  which  the  section  could  operate.  The 
appeal  must  be  dismissed  with  costs. 


Solicitors  :  Campbell,  Beeves  &  Hooper  ;  Tyrrell  Lewis  &  Co. 

M.  W. 
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In  re  GLANVILL. 
ELLIS  V.  JOHNSON. 

[1882    G.  954.] 

Practice — Costs — Next  Friend — Married  Woman — Restraint  on  Aviticipation — 
Order  against  Separate  Estate. 

A  married  woman,  by  her  next  friend,  having  brought  in  1882  an  action 
for  administration  of  a  trust  fund,  to  the  income  of  which  she  was  entitled 
for  her  separate  use  without  power  of  anticipation,  the  Court,  on  further 
consideration  .in  1884,  held  the  action  to  have  been  unnecessary  and 
improper,  and  the  next  friend  was  ordered  to  pay  the  Defendants'  costs. 

The  Defendants  being  unable  to  find  the  next  friend,  an  order  was  made 
by  Vice-Chancellor  Bacon  giving  the  trustees  liberty  to  retain  the  costs  out 
of  the  income  of  the  trust  fund  already  due  and  to  become  due  to  the 
married  woman. 

Held,  on  appeal,  that  no  such  order  could  be  made,  for  that  the  Court  has 
no  jurisdiction  to  disregard  the  restraint  on  anticipation  on  the  ground 
that  it  appears  to  the  Court  to  be  just  to  do  so  ;  and  that  no  income  which 
did  not  accrue  due  till  after  the  act  on  which  the  claim  against  the  separate 
estate  depended,  viz.  the  improper  institution  of  the  suit,  could  be  attached 
to  meet  the  costs. 

Whether,  if  the  Plaintiff  had  been  suing  under  the  Married  Women's 
Property  Act,  1882,  without  a  next  friend,  the  order  could  have  been 
supported,  quaere. 

In  re  Andreius  (1)  observed  upon. 

The  appeal  being  allowed  with  costs^  held,  that  the  costs  must  be  set  off 
against  the  costs  which  the  next  friend  had  been  ordered  to  pay,  although 
the  notice  of  appeal  did  not  purport  to  be  given  through  the  next  friend, 
for  that  so  long  as  he  remained  on  the  record  as  next  friend  the  proceedings 
on  behalf  of  the  Plaintiff  must  be  taken  as  carried  on  by  him. 

J  GEN  GLANVILL  died  in  1874,  leaving  a  will  by  which  he 
directed  the  Defendants,  his  executors  and  trustees,  to  stand 
possessed  of  one  moiety  of  the  trust  fund  arising  from  his  re- 
siduary estate  upon  trust  to  pay  the  income  thereof  "  as  the  same 

(1)  30  Ch.  D.  159. 
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should  become  receivable,  and  not  by  way  of  anticipation,"  to  his      C.  A. 
granddaughter,  the  Plaintiff,  Eva  Ellis,  the  wife  of  the  Defendant,  1886 
John  Phillip  Ellis,  during  her  life,  for  her  separate  use,  "  without      in  re 
power  of  alienation,  as  a  strictly  personal  provision,"  and  after  ^^^J^^^^ 
her  death  upon  trusts  for  her  children. 

On  the  15th  of  April,  1882,  Mrs.  Ellis,  by  her  next  friend, 
brought  this  action  against  the  trustees  and  her  husband  to  have 
the  trusts  of  the  will  carried  into  execution,  and  the  usual  admin- 
istration judgment  was  pronounced  on  the  7th  of  April,  1883. 

By  the  order  on  further  consideration,  dated  the  19th  of  May, 
1884,  the  Court  being  of  opinion  that  the  action  was  unnecessary 
and  improper,  the  costs  of  the  Defendants,  the  trustees  and  exe- 
cutors, of  the  action,  were  ordered  to  be  taxed  and  paid  by  the 
next  friend,  and  liberty  was  given  to  the  Defendants  to  apply 
at  Chambers  with  reference  to  the  payment  out  of  the  share  of 
the  Plaintiff,  or  otherwise,  of  any  costs  not  recovered  from  the 
next  friend. 

The  Defendants  had  their  costs  taxed  at  £170  10s.  lOd.,  but 
being  unable  to  find  the  address  of  the  next  friend,  who  was  a 
person  in  a  humble  position  of  life,  or  to  obtain  any  information 
respecting  him,  they  took  out  this  summons  asking  that  the 
£170  10s.  lOd.  might  be  provided  for  out  of  a  sum  in  their  hands 
representing  income,  and  other  the  income  from  time  to  time 
payable  to  the  Plaintiff,  Eva  Ellis,  under  the  trusts  of  the  will, 
and  that  they  might  be  at  liberty  to  retain  such  income  as  it 
became  due  and  payable  to  her  until  the  costs  were  paid.  The 
summons  was  adjourned  into  Court,  and  heard  on  the  27th  of 
November,  1885. 

Chadwyck  Realeij,  for  the  Defendants : — 

A  married  woman  is  liable  for  costs  to  the  extent  of  her  sepa- 
rate estate,  if  her  next  friend  cannot  pay :  Barlee  v.  Barlee  (1) ; 
Hogan  v.  Morgan  (2)  ;  Morgan  and  Wurtzburg  on  Costs  (3).  The 
restraint  on  anticipation  does  not  prevent  the  Court  from  au- 
thorizing the  trustees  to  retain  their  costs  out  of  the  married 
woman's  income :  In  re  Andrews  (4),  before  Pearson,  J. 

(1)  1  S.  &  S.  100.  (3)  Page  364. 

(2)  1  Hog.  250.  (4)  30  Cli.  D.  159. 
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Bussell  Boberts,  for  the  Plaintiff : — • 

Had  there  been  no  restraint  on  anticipation,  I  admit  the  order 
would  have  been  of  course ;  but  it  is  contrary  to  the  well-estab- 
lished practice  of  the  Court  to  break  through  a  restraint  on 
anticipation.  In  Moore  v.  Moore  (1)  a  married  woman's  separate 
estate  was  protected  from  costs  on  the  ground  of  her  being  re- 
strained from  anticipation.  In  Stanley  v.  Stanley  (2),  although 
there  was  actual  fraud  on  the  part  of  the  wife,  Malins,  V.C., 
refused  to  charge  her  separate  income,  saying  that  "  in  no  case 
and  by  no  device  whatever  can  the  restraint  upon  anticipation  be 
evaded."  In  Claydon  v.  Finch  (3)  your  Lordship  held  that,  there 
being  a  restraint,  only  income  already  due,  not  future  income, 
could  be  charged.  In  Barlee  v.  Barlee  (4)  and  Hogan  v.  Morgan  (5) 
there  was  no  restraint. 

In  re  Andrews  (6)  stands  by  itself :  no  authorities  were  cited, 
and  the  principles  on  which  the  Court  acts  in  such  cases,  as  laid 
down  by  Lord  Cranuorth  in  Bohinson  v.  Wheelwright  (7),  appear  to 
have  been  overlooked. 

Bacon,  Y.C.  :— 

I  do  not  think  that  any  of  the  cases  which  have  been  cited 
apply  to  the  case  before  me.  When  a  married  woman  is  entitled 
to  income  for  her  separate  use  with  a  restraint  on  anticipation, 
neither  by  fair  means  nor  foul  can  she  get  rid  of  that  fetter.  But 
that  does  not  mean  that  her  property  shall  not,  if  possible,  be 
made  answerable  for  her  misconduct. 

I  am  not  bound  by  the  decision  of  Mr.  Justice  Pearson,  but  I 
willingly  concur  in  it,  and  think  he  made  the  proper  order,  and 
I  now  make  the  order  asked  for  here. 

I  am  not  breaking  through  the  restraint  on  anticipation ;  on 
the  contrary,  I  am  enforcing  it  by  preventing  the  married  woman 
from  receiving  her  income  until  it  becomes  due. 


G.  I.  F.  C. 


(1)  1  Coll.  54. 

(2)  7  Ch.  D.  589. 

(3)  Law  Kep.  15  Eq.  266. 


(4)  1  S.  &  S.  100. 

(5)  1  Hog.  250. 

(6)  30  Ch.  D.  159. 


(7)  6  D.  M.  &  G.  535,  545. 
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An  order  was  accordingly  made  that  the  £170 10s.  lOtZ.,  or  such 
part  thereof  as  the  next  friend  should  be  unable  to  pay,  should 
be  provided  for  out  of  the  balance  representing  income  of  the 
testator's  estate  in  the  hands  of  the  trustees,  and  other  the 
income  from  time  to  time  payable  to  the  Plaintiff  by  the  trustees, 
and  that  the  trustees  should  be  at  liberty  to  retain  such  income 
as  it  became  due  and  payable  to  the  Plaintiff  until  such  costs  as 
aforesaid  were  fully  paid  and  satisfied,  and  also  the  trustees'  costs 
of  the  application. 

The  Plaintiff  appealed  from  this  order,  not  mentioning  the 
next  friend  except  that  his  name  appeared  in  the  title  of  the 
action.    The  appeal  was  argued  on  the  3rd  of  February,  1886. 

Bussell  Eoherts,  for  the  Appellant : — 

The  Yice-Chancellor  decided  on  the  authority  of  In  re 
Andrews  (1). 

[Fry,  L.J. : — May  not  that  decision  have  proceeded  on  the  con- 
struction of  the  Married  Women's  Property  Act,  1882  ?] 

It  may  have  done  so,  though  the  report  does  not  shew  it.  If  it 
does  so  proceed,  it  is  no  authority  in  the  present  case.  The  Court 
cannot  get  rid  of  the  restraint  on  anticipation,  it  must  carry  out 
the  lawful  intention  of  the  settlor.  A  married  woman  can  by  no 
means  whatever  bind  beforehand  her  separate  estate  which  she  is 
restrained  from  anticipating.  Even  frauduJent  conduct  on  her 
part  will  not  have  that  effect:  Jachson  v.  Hohhouse  (2);  and  in 
Arnold  v.  Woodhams  (3)  Vice-Chancellor  Malins  treats  the  law  as 
settled  on  that  footing.  Bohinson  v.  Wheelwright  (4)  shews  how 
powerless  the  Court  is  to  assist  a  married  woman  in  getting  rid  of 
the  restraint. 

[He  was  then  stopped  by  the  Court.] 

Chadwyck  Healey,  for  the  trustees  : — 

We  support  this  decision  in  the  interest  of  the  remaindermen. 
If  the  Plaintiff's  life  interest  cannot  be  made  liable,  how  are  the 
trustees  to  get  their  costs  at  all  ?  The  payment  of  them  must 
affect  the  married  woman's  income. 

(1)  30  Ch.  D.  159.  (3)  Law  Rep.  16  Eq.  29. 

(2)  2  Mer.  483.  •  (4)  6  D.  M.  &  O.  535. 
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[Cotton,  L.J. :— The  lien  of  the  trustees  for  their  costs  affects 
the  whole  estate,  and  the  married  woman  takes  only  the  income 
of  what  remains  after  payment  of  all  charges  on  the  corpus.] 

In  that  way  injustice  will  be  done,  for  part  of  the  costs  will 
fall  on  other  shares  of  the  estate.  I  submit  that  the  Court  can 
disregard  the  restraint  on  anticipation  as  the  Vice-Chancellor 
has  done.  The  restraint  on  anticipation  was  invented  by  Lord 
Thurlow  in  order  to  prevent  the  mischief  arising  from  marital  in- 
fluence, and  this  principle  runs  through  all  the  cases.  In  Jackson 
V.  HohJiouse  (1)  Lord  Eldon  says,  that  to  allow  fraud  by  a  married 
woman  to  do  away  with  the  restraint  on  anticipation,  would  be  a 
temptation  to  husbands  to  induce  their  wives  to  commit  frauds.. 
So  if  BoUnson  v.  Wheelwright  (2)  had  been  decided  the  other 
way,  the  married  woman  might  have  accepted  property  of  which 
her  husband  could  lay  hold.  This  principle  will  not  make  the 
restraint  protect  her  separate  estate  from  the  costs  of  wrongful 
litigation.  In  Fleming  v.  Armstrong  (3)  the  Court  charged  the 
costs  of  a  married  woman  on  property  settled  to  her  separate  use 
without  power  of  anticipation.  In  In  re  Keane  (4)  property  so 
settled  was  charged  with  costs. 

[Fry,  L.J. :— The  Vice-Chancellor  thought  the  statute  23  &  24 
Vict.  c.  127,  s.  28,  authorized  it.  That  Act  has  no  application 
here.] 

In  Moore  v.  Moore  (5)  costs  were  refused,  but  there  the  contest 
arose  in  respect  of  a  voluntary  attempt  at  alienation.  In 
B'Oechsner  v.  Scott  (6)  the  trustees  had  their  costs  out  of  income 
subject  to  a  restraint  on  anticipation.  At  all  events,  the  arrears 
of  im^ome  can  be  attached  :  Claydon  v.  Finch  (7). 


Bussell  Boherts,  in  reply  : — 

The  costs  were  incurred  before  the  arrears  of  income  became 
due,  and  any  order  for  payment  of  them  out  of  the  arrears  would 
therefore  be  anticipation.  Pike  v.  Fitzgihhon  (8)  is  opposed  to 
the  contention  of  the  trustees. 


(1)  2  Mer.  483. 

(2)  6  D.  M.  «fe  O.  535. 

(3)  34  Beav.  109. 

(4)  Law  Eep.  12  Eq.  115. 


(5)  1  Coll.  54. 

(6)  24  Beav.  239. 

(7)  Law  Eep.  15  Eq.  266. 

(8)  17  Ch.  D.  454. 
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1886.  Feb.  4.  Cotton,  L.J.  :— 

A  married  woman,  entitled  under  a  will  to  a  life  estate  for  her 
separate  use  with  a  restraint  on  anticipation,  sued  by  her  next 
friend  to  have  the  trusts  of  the  will  carried  into  execution. 
On  further  consideration  the  suit  was  held  to  be  useless  and 
improper,  and  the  next  friend  was  ordered  to  pay  the  costs  of  the 
Defendants.  The  next  friend  could  not  be  found,  and  Yice- 
Chancellor  Bacon,  following  a  decision  of  Mr.  Justice  Pearson^ 
ordered  that  the  costs  should  be  retained  out  of  the  income 
which  had  already  accrued  to  the  Plaintiff,  and  out  of  her  future 
income.  I  am  not  sure  whether  Mr.  Justice  Pearson  intended  to 
decide  In  re  Andrews  (1)  under  the  Married  Women's  Property  Act, 
1882,  but  whether  that  Act  will  support  his  order  or  not,  the  Act 
has  no  bearing  on  the  present  case,  for  it  has  not  been  resorted 
to,  the  suit  having  been  commenced  before  the  Act,  and  the 
married  woman  suing  according  to  the  old  practice  by  her  next 
friend.  The  order  under  appeal  affects  not  only  the  arrears 
of  income  but  the  future  income  of  the  Plaintiff,  and  the  question 
is  whether  it  is  right.  The  position  of  a  married  woman  restrained 
from  anticipation  is  very  peculiar.  The  restraint  was  introduced 
by  the  Court  of  Chancery  to  prevent  married  women  from  using 
to  their  own  prejudice  the  power  of  disposition  given  them  by 
limitations  to  their  separate  use.  Although  the  position  and  rights 
of  a  married  woman  to  whom  property  is  given  for  her  sepa- 
rate use  with  a  restraint  on  anticipation  are  anomalous,  inasmuch 
as  a  man  cannot  be  placed  in  a  similar  position,  still  Lord  Eldon, 
Lord  Hatherley,  and  other  Judges  have  said  that  the  restraint 
on  anticipation  must  have  full  effect  given  to  it  for  the  protec- 
tion of  a  married  woman,  and  that  even  where  she  has  been  guilty 
of  fraud  she  will  not  be  deprived  of  that  protection.  In  Arnold 
V.  Woodhams  (2)  we  have  the  opinion  of  three  Judges  included 
in  one  sentence.  "  It  is  said  that  the  rule  laid  down  by  Lord 
Eldon  in  Jackson  v.  Hohhouse  (3)  has  been  modified  by  recent  deci- 
sions, and  will  not  now  be  supported  where  the  lady  herself  was 
the  settlor ;  but  in  Clive  v.  Carew  (4)  this  was  the  case,  and  that 
did  not  prevent  Vice-Chancellor  Wood  from  following  Jackson  v. 

(1)  30  Ch.  D.  159.  (3)  2  Mer.  483. 

(2)  Law  Eep.  16  Eq.  29,  33.  (4)  1  J.  &  H.  199,  20G. 
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Hohhouse  (1).  I  think  his  decision  applies  entirely  to  the  present 
case ;  and  I  agree  with  the  view  he  expressed,  that  *  upon  the 
whole,  it  is  the  sounder  course  to  adhere  to  the  view  taken  by 
Lord  Eldon  in  Jackson  v.  Hohhouse,  namely,  that,  having  once 
sanctioned  this  species  of  protection  to  a  married  woman  by 
making  it  impossible  for  her  in  any  way  whatever  to  deal  with 
the  fund,  the  Court .  .  .  must  go  on  to  hold  her  interest  in  the  fund 
protected  even  against  her  own  fraudulent  acts.'  "  If  a  married 
woman  restrained  from  anticipation  cannot  even  in  a  case  of 
fraud  give  by  contract  a  right  against  the  separate  estate  which 
she  is  restrained  from  anticipating,  she  cannot  give  a  right 
against  it  by  the  institution  of  a  suit.  I  am  of  opinion,  therefore, 
that  the  order  laying  hold  of  the  Plaintiff's  future  income  is 
wrong. 

As  regards  the  cases  which  have  been  referred  to,  In  re 
Keane  (2)  turned  not  on  the  general  law,  but  on  the  statute 
23  &  24  Vict.  c.  127,  s.  28,  which  gives  a  solicitor  a  lien  on  pro- 
perty recovered  or  preserved  by  his  instrumentality,  and  the 
Vice-Chancellor  came  to  the  conclusion  on  the  construction  of 
that  section  that  it  overrode  the  restraint  on  anticipation.  In 
B'Oechsner  v.  Scott  (3)  Lord  Bomilly,  in  giving  the  relief  he  did 
to  the  trustees,  relied  on  the  terms  of  the  settlement  in  that  case> 
which  went  beyond  the  usual  terms  in  favour  of  the  trustees. 
Claydon  v.  Finch  (4)  has  no  bearing  on  the  claim  against  future 
income,  the  sequestrators  were  enabled  only  to  lay  hold  of  the 
arrears  which  were  due  at  the  time  of  their  appointment.  These 
authorities  contain  nothing  at  variance  with  the  view  we  take  of 
the  case.  The  expressions  of  Mr.  J ustice  Pearson,  if  they  are  not 
intended  to  be  confined  to  a  case  to  which  the  Married  Women  s 
Property  Act,  1882,  is  applicable,  lay  down  a  rule  with  which  I 
cannot  agree. 

With  deference  to  the  learned  Judge,  I  do  not  think  that  the 
Court  has  any  power  to  take  away  from  a  married  woman  the  pro- 
tection arising  from  the  restraint  on  anticipation  in  any  case  in 
which  it  thinks  her  not  entitled  to  it.  If  anything  could  disen- 
title her  to  it,  fraud  would  do  so,  and  it  has  been  decided  that 


(1)  2  Mer.  483. 

(2)  Law  Rep.  12  Eq.  115. 


(3)  24  Beay.  239. 

(4)  Law  Rep.  15  Eq.  266. 
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fraud  will  not.  I  think  that  the  decision  in  that  case  cannot  be 
supported  unless  his  Lordship  came  to  his  conclusion  in  conse- 
quence of  the  terms  of  the  Married  Women  s  Properttf  Act,  and 
there  is  nothing  in  his  judgment  to  shew  that  he  did.  Whether 
it  can  be  supported  on  the  ground  of  that  Act  I  give  no  opinion. 

As  regards  past  income,  I  do  not  think  that  the  protection 
extends  to  that,  and  I  am  of  opinion  that  the  Court  can  interfere 
with  income  which  has  accrued  due  before  the  act  on  which  the 
title  of  the  assignee  depends.  In  the  present  case  the  only  income 
now  due  has  accrued  since  the  order  on  further  consideration, 
and  the  act  on  which  the  claim  for  costs  depends  was  done  once 
for  all  when  the  Plaintiff  induced  an  insolvent  next  friend  to 
institute  an  improper  suit  on  her  behalf.  The  existing  order 
therefore  applies  only  to  what  was  future  income  when  the  act  on 
which  the  claim  against  it  depends  was  done,  and  therefore  cannot 
be  sustained.    The  appeal  must  be  allowed  with  costs. 

BowEN,  L.J. : — 

I  am  of  the  same  opinion.  I  think  that  the  powers  of  the 
Court  as  to  future  instalments  of  the  income  and  as  to  instal- 
ments which  have  already  fallen  due  since  the  commencement  of 
the  action  stand  on  the  same  footing.  The  action  was  com- 
menced before  the  Married  Women's  Property  Act,  1882.  What 
is  the  foundation  of  this  order  ?  The  only  act  of  the  married 
woman  which  can  be  relied  upon  as  giving  the  Court  jurisdiction 
to  make  it,  is  the  commencing  this  action.  Now  the  general 
principle  recognised  in  Pike  v.  Fitzgihhon  (1)  is  that  a  married 
woman  can  in  no  way  dispose  by  way  of  anticipation  of  property 
given  to  her  for  her  separate  use  with  a  restraint  on  anticipation. 
She  cannot  dispose  of  it  by  making  an  engagement  authorizing 
another  person  to  intercept  it ;  she  cannot  do  so  even  by  practising 
a  fraud.  Can  she  then  by  bringing  an  action  give  the  Court 
power  to  inflict  on  her  the  loss  of  her  separate  income  which  she 
is  restrained  from  anticipating  ?  The  principle  of  Pike  v.  FUz- 
^ihhon  obliges  us  to  answer  that  question  in  the  negative ;  she 
cannot  prejudice  her  right  to  the  income  by  doing  any  act 
which  will  have  the  effect  of  anticipating  it.    To  give  the  Court 

(1)  17Ch.  D.  454. 
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In  re      oi  the  Court  to  attach  arrears  in  consequence  of  any  act  done 
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I  also  am  unable  to  agree  with  the  conclusion  of  the  Vice- 
Chancellor.    The  action  was  begun  in  1882  before  the  passing  of 
the  Married  Women's  Pro;perty  Act,  1882.    How  the  case  would 
have  stood  if  the  Plaintiff  had  been  suing  without  a  next  friend 
under  the  provisions  of  that  Act  I  give  no  opinion :  the  question 
is  one  of  some  difficulty  and  is  not  now  before  us.    In  1884  the 
action  came  to  an  fend;  it  was  held  to  have  been  unnecessary  and 
improper,  and  it  was  ordered  that  the  next  friend  should  pay  the 
costs  of  the  trustees,  and  leave  was  given  to  them  to  apply  in 
Chambers  with  reference  to  the  payment,  out  of  the  Plaintiff's 
share  or  otherwise,  of  any  costs  ordered  to  be  paid  by  the  next 
friend  which  could  not  be  recovered  from  him.    The  next  friend 
could  not  be  found,  and  on  the  application  of  the  trustees  an  order 
was  made  that  the  taxed  costs  (which  amounted  to  £170),  or  so 
much  as  the  next  friend  should  be  unable  to  pay,  should  be  pro- 
vided for  out  of  the  balance  of  the  Plaintiff's  income  in  the  hands 
of  the  trustees  and  out  of  the  Plaintiff's  future  income.  The 
order  affects  two  funds,  the  arrears  of  income,  and  the  future 
income.    The  only  balance  of  the  Plaintiff's  income  in  the  hands 
of  the  trustees  was  about  £36,  which  had  accrued  in  1885,  after 
the  order  on  further  consideration.    Every  act  of  the  married 
woman  that  is  supposed  to  have  created  her  liability  to  pay  these 
costs  had  been  done  before  this  sum  accrued.    To  allow  this  sum 
to  be  affected  by  her  antecedent  acts  would  be  to  allow  her  to 
anticipate  her  income.    If  the  order  be  an  anticipation  as  regards 
the  £36,  it  is  so  a  fortiori  as  regards  the  future  income.  I  do  not 
say  that  the  Court  could  not  attach  income  in  the  hands  of  the 
trustees  to  meet  a  liability  in  respect  of  any  act  done  by  the 
Plaintiff  after  such  income  accrued,  but  I  am  of  opinion  that 
an  order  attaching  subsequent  income  cannot  be  sustained. 
There  is  no  precedent  for  such  an  order  except  In  re  Andrews  {1)^ 

(1)  30  Ch.  D.  159. 
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That  action  was  commenced  in  1884,  after  the  Married  Women^s 
Property  Act,  1882,  came  into  operation.  Mr.  Justice  Pearson 
may  have  relied  on  that  Act,  though  he  does  not  say  so.  I  give 
no  opinion  on  the  effect  of  that  Act,  but  I  cannot  follow  the 
reasons  which  he  gave  for  his  judgment.  In  my  opinion  there  is 
not  jurisdiction  to  release  the  income  from  the  restraint  on  antici- 
pation in  all  cases  where  the  Court  thinks  it  just  to  do  so.  The 
appeal  will  be  allowed  with  costs,  which  will  be  set  off  against  the 
costs  which  the  next  friend  has  been  ordered  to  pay.  No  order 
as  to  the  costs  below. 


C.  A. 

188G 
III  I'e 

(xLANVHiL. 

Ellis 

■0. 

Johnson. 


Chadwych  Healey  submitted  that  as  the  Plaintiff  did  not  appeal 
by  a  next  friend  there  could  not  be  any  set-off. 


Cotton,  L.J. : — 

The  Plaintiff  sued  by  her  next  friend,  and  there  has  been  no 
order  to  remove  him.  The  appeal  therefore  must  be  by  the  next 
friend,  and  the  costs  will  be  set  off.  Our  order  is  without  pre- 
judice to  any  application  by  the  trustees,  either  upon  the  existing 
summons  or  upon  a  fresh  summons,  for  payment  of  their  costs, 
and  costs,  charges,  and  expenses  out  of  the  corpus  of  the  fund. 

Solicitor  for  Plaintiff :  B.  Chapman, 
Solicitor  for  Defendants  :  G,  T.  Bohinson. 

H.  C.  J. 
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CA.  In  re  BOLTON. 


1885 


BROWN  V.  BOLTON. 


[188i   B.  3414.] 

June  4. 

Q^  j^^  •,'  Will — Construction — Bejouted  Children. 

1886 

g  Q.  B,  went  through  the  ceremony  of  marriage  with  J.  A.  C,  whose 

,  '  '  husband  had  deserted  her  and  gone  abroad  many  years  before  and  was 
believed  to  be  dead,  but  C  B.  was  aware  that  there  was  no  certain  infor- 
mation of  his  death.  Shortly  afterwards  G.  B.  made  his  will,  by  which 
he  gave  "  to  my  dear  wife  J.  A.  B.  formerly  J.  A,  6'."  an  interest  in  certain 
chattels  during  her  widowhood,  and  also  gave  to  her  the  income  of  his 
residuary  personalty  during  widowhood,  and  after  her  decease  or  remarriage 
he  gave  the  corpus  to  "  all  and  every  my  child  and  children,"  as  therein 
mentioned,  and  in  default  of  children  to  his  nephews  and  nieces.  G.  B. 
and  J.  A,  C.  cohabited  for  more  than  a  year  and  a  half  after  the  date  of 
1  the  will,  when  G.  B.  died  leaving  J,  A.  C.  enceinte  of  her  only  child.  She 
enjoyed  the  income  of  the  residue  till  her  death,  upon  which  event  the 
nephews  and  nieces  claimed  the  property  under  the  gift  over,  and  proved 
that  J.  A.  C's  child  was  illegitimate,  her  former  husband  having  been  alive 
at  the  time  of  her  marriage  to  the  testator : — 

Ileldj  by  the  Court  of  Appeal,  affirming  the  decision  of  Kayj  J.,  that  the 
child  could  not  take. 

Occleston  v.  Fullalove  (1)  leaves  untouched  the  rule  that  there  cannot  be 
a  valid  gift  to  a  future  illegitimate  child  described  solely  by  reference  to  its 
paternity. 

In  re  Goodwin^ s  Trust  (2)  observed  upon. 

Whether  an  illegitimate  child  en  ventre  sa  mere  at  the  testator's  death, 
but  not  en  ventre  sa  mere  when  the  will  was  made,  can  take  as  the  reputed 
child  of  the  supposed  father,  qusere. 

On  the  29th  of  May,  1865,  G,  Bolton  went  through  the  ceremony 
of  marriage  with  Jane  Ann  CocJcayne,  who  had  been  previously 
married  to  T,  Cockayne,  T.  Cochayne  had  left  his  wife  and  gone 
abroad  about  1850.  A  report  arrived  some  years  afterwards  that 
he  had  died  in  America,  but  no  definite  information  as  to  his 
death  was  ever  received.  G.  Bolton  was  aware  of  these  circum- 
stances when  he  went  through  the  ceremony  of  marriage. 

On  the  19th  of  July,  1865,  G.  Bolton  made  his  will,  by  which 
he  bequeathed  to  a  trustee  certain  chattels  "  upon  trust  to  permit 
my  dear  wife  Jam  Ann  Bolton  formerly  Jane  Ann  Cochayne  to 
(1)  Law  Rep.  9  Ch.  147.  (2)  Law  Rep.  17  Eq.  345. 
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have  the  use  and  enjoyment  thereof  during  her  life  so  long  as  she      C.  A. 

continues  my  widow."    He  gave  his  real  and  his  residuary  per-  1886 

sonal  estate  to  the  same  trustee,  upon  trust  to  convert  his  personalty  re 

and  invest  the  proceeds,  and  pay  the  income  of  the  investments  S<^lton. 

A,.  •!•/>/.  Brown 

and  the  rents  of  his  real  estate  "  unto  my  said  wife  lor  and  during  v. 

her  life  so  long  as  she  shall  continue  my  widow."  After  her  ^Q^^oy. 
decease  or  remarriage,  he  directed  all  the  property,  real  and  per- 
sonal, to  be  sold,  got  in,  and  converted  into  money,  and  directed 
that  the  proceeds  should  be  paid  and  divided  "  unto  and  equally 
between  all  and  every  my  child  and  children  when  and  as  they 
shall  severally  attain  the  age  of  twenty-one  years,  and  the  lawful 
issue  of  such  of  them  as  shall  die  before  attaining  that  age,  such 
issue  taking  equally  among  them  the  share  their  respective  parent 
would  have  been  entitled  to  if  then  living  and  attaining  that 
age.  But  in  case  I  shall  die  without  having  such  child  or 
children  or  issue  of  such  child  or  children  as  aforesaid,"  then  he 
directed  the  fund  to  be  divided  into  seven  shares,  and  as  to  each 
share  he  directed  it  to  be  divided  between  "  all  and  every  the 
lawful  child  and  children  of  [a  brother  or  sister  of  the  testator 
therein  named]  when  and  as  they  shall  severally  attain  the  age 
of  twenty-one  years,  and  the  lawful  issue  of  such  of  them  as  shall 
be  then  dead,"  such  issue  to  take  equally  among  them  their 
parent's  share. 

From  the  time  of  the  marriage  ceremony  the  testator  and 
Jane  Ann  Cockayne  lived  together  as  husband  and  wife  until  his 
death  in  February,  1867.  Jane  Ann  Cockayne  was  at  that  time 
enceinte,  and  shortly  after  his  death  gave  birth  to  a  female  child. 
There  was  evidence  that  the  testator  knew  of  Jane  Ann  Cockayne 
being  enceinte,  and  spoke  of  it  with  satisfaction. 

After  the  testator's  death  his  trustee  was  informed  by  the 
persons  who  took  under  the  gift  over,  that  Jane  Ann  Cockayne's 
husband  was  living  at  the  date  of  her  alleged  marriage  to  the 
testator,  but  no  proof  was  then  produced  of  it.  Jane  Ann  Cock- 
ayne received  the  income  of  the  testator's  property  till  her  death 
in  June,  1884. 

The  parties  claiming  under  the  ultimate  gift  having  claimed 
the  testator's  property,  the  trustee  took  out  an  originating 
summons  to  have  it  decided  who  were  entitled  to  it.    It  was 
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0.  A,  clearly  shewn  that  Jane  Arm  Cockayne's  husband  was  living  at 
1886  the  time  of  her  alleged  marriage  with  the  testator,  so  that  the 
In  re      posthumous  daughter  was  illegitimate. 

Bolton.        rpj^g  summons  was  adjourned  into  Court,  and  came  on  before 
Mr.  Justice  Kay  on  the  4th  of  June,  1885. 

Bolton. 

"    ■  Beginald  J.  Smith,  for  the  tlaintiff,  submitted  that  the  ques- 

tion for  decision  was  whether,  under  the  peculiar  circumstances 
of  the  case,  the  daughter  of  Jane  Ann  Cockayne  acquired  the 
reputation  of  being  a  child  of  the  testator,  and  was  therefore 
entitled  to  take  beneficially  the  bequest  in  the  will ;  or  whether, 
owing  to  her  not  having  been  en  ventre  sa  mere  at  the  date  of  the 
will  she  did  not  acquire  such  reputation,  and  should  that  be  so 
held,  then  as  a  consequence  the  trusts  of  the  will  in  default  of 
children  would  take  effect. 

G.  Curtis  Price,  for  the  Defendant  Jane  Ann  Bolton,  the 
daughter : — 

I  submit  that  the  testator  entertained  a  doubt  as  to  the  existence 
of  T.  Cockayne,  and  that  that  accounted  for  the  absence  of  the  word 
"  lawful "  before  "  child  or  children  "  in  his  will,  and  its  being 
prefixed  to  "  children  "  of  his  brothers  and  sisters  and  their  issue, 
thus  shewing  that  it  was  his  intention  to  provide  for  his  child 
or  children  if  he  should  have  any  by  Jane  Ann  Cockayne,  even  if  j 
such  child  or  children  should  be  illegitimate.  The  bequest  could 
not,  assuming  that  the  testator  knew  that  he  was  not  at  that  time 
really  the  husband  of  Jane  Ann  Cockayne,  have  been  intended 
for  his  legitimate  child  or  children,  because  he  had  none,  and 
any  subsequent  marriage  would,  by  sect.  18  of  the  Wills  Act, 
1837  (7  Will.  4  &  1  Yict.  c.  26),  have  revoked  his  will ;  there-  | 
fore  any  legitimate  children  or  child  never  could  have  taken 
under  the  will.  No  reasonable  meaning  can  be  given  to  the 
bequest  if  after  giving  to  his  wife  and  child  it  does  not  mean 
child  by  that  woman.  He  referred  to  the  cases  of  Laker  v. 
Hordern  (1)  ;  In  re  Goodwin's  Trust  (2)  ;  Occleston  v.  FuUalove  (3)  ; 
Crook  V.  Hill  (4) ;  Bill  v.  Crook  (5),  and  Wilkinson  v.  Adam  (6). 

(1)  1  Ch.  D.  644.  (4)  3  Ch.  D.  773. 

(2)  Law  Kep.  17  Eq.  345.  (5)  Law  Rep.  6  H.  L.  265. 

(3)  Ibid.  9  Ch.  147.  (6)  1  V.  &  B.  422.  I 
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The  case  of  Eowarth  v.  Mills  (1)  may  be  referred  to,  but  look-  c.  A. 
ing  at  the  more  recent  decisions,  the  decision  there  may  be  1886 
questioned. 

BOLTONt 

E.  Beaumont,  for  the  Defendants  entitled  under  the  gift  over,  Brown 
was  not  called  upon.  Bolton. 

Kay,  J.  :— 

I  am  extremely  obliged  to  Mr.  Price  for  his  very  able  argu- 
ment, but  I  am  not  at  liberty  to  accede  to  it,  though  I  have  the 
strongest  possible  inclination  to  do  so  if  I  could. 

The  testator  went  through  the  ceremony  of  marriage  with  a 
woman  who,  as  he  knew,  had  previously  been  married,  but  whose 
husband  had  disappeared,  and  it  was  not  known  at  the  time  of  the 
ceremony  whether  he  was  living  or  dead.  The  testator  was,  how- 
ever, quite  aware  that  there  was  an  uncertainty  about  this,  and 
that  it  was  possible  the  ceremony  he  had  gone  through  might  not 
be  a  marriage  in  point  of  law.  Under  these  circumstances  the 
testator  made  his  will,  but  he  did  not  take  those  precautions 
which  such  a  state  of  facts  should  have  suggested  to  him  of  giving 
a  legacy  to  her  "  children,"  or  even  to  "  her  children  by  him,"  or 
to  "his  children  by  her,"  but  he  spoke  of  her  as  his  "  dear  wife, 
Jane  Ann  Bolton  "  and  gave  her  a  life  interest  in  his  property  so 
long  as  she  should  continue  his  widow,  and  then  directed  the 
trustees  to  sell  his  real  and  personal  estate,  and  after  deducting 
all  necessary  expenses,  to  pay  and  divide  the  produce  "  unto  and 
equally  between  all  and  every  my  child  and  children  when  and 
as  they  shall  severally  attain  the  age  of  twenty-one  years,  and 
the  lawful  issue  of  such  of  them  as  shall  die  before  attaining  that 
age,  such  issue  taking  equally  among  them  the  part  or  share  their 
respective  parents  would  have  been  entitled  to  if  then  living 
and  attaining  that  age,  but  in  case  I  shall  die  without  leaving 
such  child  or  children  or  issue  "  then  to  other  persons. 

The  testator  died  without  any  child  having  been  actually  born, 
but  after  his  death  there  was  a  child  born  of  the  woman  of  which 
child  he  was  probably,  I  might  say  undoubtedly,  the  father ; 
but  the  child  was  not  his  legitimate  child,  for  according  to  the 

(1)  Law  Rep.  2  Eq.  389. 
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Bkown 

V. 

Bolton. 


C;  A.  evidence,  uncontradicted,  the  husband  of  the  woman  whom  the 
1886  testator  called  his  wife  was  actually  seen  and  spoken  to  after  the 
j„  j.g  death  of  the  testator,  therefore  the  testator  was  not  in  fact  married 
Bolton,  ^j^q  woman.  But  it  was  contended  that  because  the  testator 
while  he  lived  called  the  woman  his  "  wife,"  and  left  his  pro- 
perty to  her  for  life,  and  after  her  death  to  his  children,  he  must 
by  the  word  "  children  "  have  meant  her  children,  or  he*  must 
have  meant  his  illegitimate  children.  The  first  answer  to  that 
is,  that  until  the  decision  of  the  case  of  Occleston  v.  Fullalove  (1) 
it  was  understood,  and  had  been  repeatedly  decided,  as  was  stated 
by  Lord  Chelmsford  in  the  case  of  Kill  v.  Crooh  (2),  that :  "  No 
gift,  however  express,  to  unborn  illegitimate  children  is  allowed 
by  law,  nor  under  a  gift  good  as  to  illegitimate  children  as  a 
class  will  after-born  illegitimate  children  be  permitted  to  take." 
Then  it  was  contended  that  this  is  no  longer  the  law,  considering 
the  decision  in  the  case  of  Occleston  v.  Fullalove^  which  on  appeal 
was  affirmed,  against  the  opinion  of  Lord  Selborne,  There  the 
testator  had  gone  through  the  ceremony  of  marriage  with  a  de- 
ceased wife's  sister,  and  she  had  two  daughters  by  him  at  the  date 
of  the  will,  and  was  enceinte  at  that  time.  He  gave  a  moiety  of  his 
property  in  trust  for  her  for  life,  and  after  her  death  for  his 
reputed  children,  naming  them, "  and  all  other  children  which  he 
might  have  or  be  reputed  to  have  by  her  then  born  or  thereafter 
to  be  born,"  and  a  third  child — a.  daughter — was  born  in  his  life- 
time, and  acknowledged  by  him  to  be  his  child,  and  it  was  held  by 
the  Lord  Justices  that  the  after-born  child  was  entitled  to  take 
with  the  other  two  children.  That  decision  was  not  consistent 
with  the  speeches  in  the  House  of  Lords  in  Hill  v.  Crooh,  which 
I  believe  expressed  the  law  accurately,  as  it  was  understood  to  be 
at  that  time.  But  the  difference  between  Occleston  v.  Fullalove 
and  this  case  is,  that  the  testator  there  gave  to  his  children,  both 
to  the  children  who  were  living,  and  who  were  his  reputed  chil- 
dren, and  to  "  all  other  children  which  he  might  have  or  might 
be  reputed  to  have  by  her  then  born  or  thereafter  to  be  born." 

Now  in  this  case  there  is  nothing  of  the  sort.    In  the  will 
there  is  no  reference  to  children  by  her,  and  the  only  word  that 
is  used  throughout  the  will  which  points  to  anything  of  the  kind 
(1)  Law  Kep.  9  Ch.  147.  (2)  Law  Rep.  6  H.  L.  265,  278. 
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is,  that  the  testator  described  the  woman  as  his  "  wife."    No      c.  A. 
doubt  there  is  a  strong  suspicion  that  his  wish  was  to  include  in  1886 
the  word  "  children  "  the  children  who  might  be  born  of  the  woman  ^^^^ 
while  she  was  living  with  him  as  his  wife.   But  how  am  I  to  give  Bolton. 
such  a  meaning  to  the  word  "  children  "  in  this  will.  Brown 

According  to  the  well-settled  rule,  which  is  expressed  in  another  Bolton. 
case  in  the  House  of  Lords,  viz.,  Dorin  v.  Dor  in  (1),  children  used 
alone  means  legitimate  children  just  as  plainly  as  if  the  word 
"  legitimate  "  were  written  before  it.  In  that  case  a  man  had  two 
illegitimate  children  by  a  woman.  He  married  her,  and  the  day 
after  his  marriage  he  made  his  will  by  which  he  gave  certain  pro- 
perty to  her  for  life,  and  then  continued  thus :  "  I  leave  her  at 
liberty  to  direct  the  disposal  of  the  property  amongst  our  children 
by  will  at  her  death,"  and  in  default  of  that  he  left  his  property 
"  equally  between  my  children  by  her."  It  was  there  held  that 
the  two  existing  children  took  nothing,  and  it  was  so  held  not- 
withstanding that  the  testator  never  had  another  child,  and  had 
always  treated  the  two  children  as  his  legitimate  children. 

Now  within  which  class  of  cases  does  the  present  case  come  ?  It 
was  said  it  must  come  within  the  case  of  Occleston  v.  Fullalove  (2), 
for  this  very  ingenious  reason  :  that  the  word  "  children  "  in  the 
will  could  never  be  operative  to  pass  any  interest  to  a  legitimate 
child,  because  if  the  testator  afterwards  married,  that  would  have 
revoked  the  will.  I  asked  whether  there  was  any  authority  that 
in  the  case  of  a  man  living  with  a  woman  and  making  his  will  in 
favour  of  his  children,  such  a  circumstance  had  been  held  to  give 
to  the  word  "  children  "  the  meaning  of  illegitimate  children.  It 
has  never  been  so  decided,  so  far  as  I  am  aware,  and  yet  before 
the  Wills  Act,  1837,  marriage  and  the  birth  of  a  child  was  always 
a  revocation,  so  that  before  the  Wills  Act  it  must  have  occurred 
many  times  that  a  man  living  in  a  state  of  illicit  connection  with 
a  woman  might  have  made  a  will  leaving  property  to  his  children, 
having  no  children  at  the  time,  and  it  must  have  occurred  again 
and  again  that  illegitimate  children  afterwards  born  might  have 
claimed  under  such  a  will.  In  the  absence  of  any  authority  to 
shew  that  they  could  take,  that  circumstance,  it  seems  to  me, 
cannot  be  regarded.  But  the  argument  was,  that  here  was  a  man 
(1)  Law  Rep.  7  H.  L.  568.  (2)  Law  Rep.  9  Ch.  147. 
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C.  A.      living  with  a  woman  whom  he  called  his  wife  :  she  was  not  his  wife, 
1880  .    but  whether  she  was  so  or  not  he  left  his  property  to  her  for  life, 
In  re      and  afterwards  to  his  children,  and  coupling  the  fact  that  he 
Bolton,     called  her  his  wife  with  the  circumstance  that  the  word  "  chil- 
ly,       dren  "  never  could  have  been  operative  to  pass  property  to  his 
BoiiToy.    legitimate  children,  because  any  subsequent  marriage  would  have 
^j^'      revoked  the  will,  there  is  enough  to  enable  the  Court  to  hold 
that  the  word  means  illegitimate.  It  is  impossible  to  depart  from 
the  well-known  rule  of  the  Court  that  "  children  "  means  legiti- 
mate children,  just  as  though  "  legitimate  "  were  written  before 
it,  unless  there  can  be  found  on  the  face  of  the  will  and  in  the 
surrounding  circumstances,  which  the  Court  would  be  bound  to 
look  at  in  order  to  construe  the  will,  a  sufficiently  clear  indication 
that  certain  illegitimate  children  were  intended  to  be  included 
in  the  word  "  children." 

I  do  not  find  in  this  case  any  such  indication  of  intention  on 
the  part  of  the  testator  as  enables  me  to  construe  the  word  "chil- 
dren "  in  this  will  to  include  future  born  illegitimate  children  by 
the  woman  with  whom  the  testator  was  living.  Consequently 
the  gift  over  in  case  he  had  no  children  must  take  effect.  The 
class  of  nephews  and  nieces  being  so  numerous,  the  order  will  be 
that  the  two  Defendants  shall  be  allowed  to  represent  the  class ; 
and  I  think  it  right  to  say  that  the  costs  ought  to  come  out  of 
the  estate. 

T.  F.  M. 

^'  ^  The  daughter  appealed,  and  the  appeal  was  heard  on  the  8th 

of  February^  1886. 

6r.  Curtis  Price,  for  the  daughter : — 

The  testator  being  in  doubt  whether  Jane  Ann  Cockayne  was  a 
widow  or  not  when  he  went  through  the  ceremony  of  marriage  with 
her  in  1865,  and  whether  his  marriage  with  her  might  not  be 
invalidated  by  subsequent  proof  that  T.  Cockayne  was  alive  at  the 
time,  did  all  that  he  could  to  identify  her  and  his  children  by  her ; 
and  it  is  impossible  to  arrive  at  any  other  conclusion  than  that 
by  "  my  children  "  the  testator  intended  his  children  by  Jane  Ann 
Cockayne,  whom  he  had  previously  described  as  "  my  dear  wife 
Jane  Ann  Bolton,  formerly  e7a7^e  Ann  Cockayne, whether  legiti- 
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mate  or  not.  No  doubt  the  description  "  children  "  must  be  taken 
frimd  facie  to  mean  legitimate  children,  but  if,  looking  at  the 
circumstances  at  the  date  of  the  will,  there  is  no  possibility  of 
legitimate  children  to  satisfy  the  terms  of  the  bequest,  then 
illegitimate  will  be  entitled :  Wilkinson  y.  Adam  (1) ;  Lepine  v. 
Bean  (2) ;  Beachcroft  v.  Beachcroft  (3).  Assuming  the  testator 
not  to  have  been  validly  married  to  Jane  Ann  Cockayne,  then  if 
he  afterwards  married,  as  his  will  would  thereby  have  been  ipso 
facto  revoked.  Wills  Act,  s.  18,  the  words  would  become  insensible 
unless  applied  to  his  children  by  Jane  Ann  Cockayne,  Since 
Occleston  y.  Fullalove  (4)  it  has  been  settled  that  there  is  no  rule 
of  policy  prohibiting  a  gift  by  will  to  future  illegitimate  children 
provided  it  be  not  void  for  uncertainty.  Then  is  not  this  child 
of  whom  the  reputed  wife  was  enceinte  at  the  date  of  the  will, 
sufficiently  identified  as  the  testator's  reputed  child  by  Jane  Ann 
Cockayne;  and  that  a  child  though  illegitimate  may  while  en 
ventre  sa  mere,  acquire  a  name  by  reputation  is  distinctly  stated  by 
Lord  St.  Leonards  in  In  re  Connor  (5),  and  by  Sir  J.  Bomilly,  M.Bj., 
in  Pratt  y,  Mathew  (6). 

[Fky,  L.J. : — I  cannot  understand  what  is  meant  by  a  child  en 
ventre  sa  mere  acquiring  a  name  by  reputation.] 

The  expression  is  not  accurate,  btit  it  means  what  is  said  in 
Occleston  v.  Fullalove  (7),  acquiring  the  reputation  of  being  a 
child.  Th6  testator  talked  to  his  neighbours  about  his  wife  being 
with  child  by  him.  It  being  a  general  rule  that  a  child  en 
ventre  sd  mete  comes  within  the  expression  "child  or  children," 
this  child,  though  illegitimate,  if  sufficiently  identified  is  entitled 
to  take  though  not  actually  born  at  the  date  of  the  will :  Crook 
V.  Hill  (8). 

[BowEN,  L.J. : — You  cannot  shew  that  this  particular  child 
was  the  daughter  of  the  woman  by  the  testator,  though  you  may 
shew  tl^at.  it  w^,s  the  daughter  of  the  woman.] 

I  sheiw  that  it  was  the  child  of  Jane  Ann  Cockayne,  who  at 


c.  a: 

1886 


In  re 
Bolton. 

Brown 
Bolton. 


(1)  1  V.  &  B.  422. 

(2)  Law  Kep.  10  Eq.  160. 

(3)  1  Madd.  430. 

(4)  Law  Eep.  9  Ch.  147. 


(5)  2  J.  &  Lat.  456,  460. 

(6)  22  Beav.  328,  339. 

(7)  Law  Rep.  9  Ch.  168. 

(8)  3  Cb.  D.  773. 


550 


CHANCEEY  DIVISION. 


[VOL.  XXXI. 


C.  A.  the  date  of  the  will  had  acquired  the  reputation  of  being  the 
1886      wife  of  the  testator. 


In  re  [CoTTON,  L.J. : — Can  you  contend  that  a  gift  to  future  ille- 
bTwn     gi^ii^ate  children  is  good  ?] 

Bolton        Thai  is  my  difficulty,  no  doubt,  but  it  is  met  by  what  is  said  by 

 Mellishy  L.J.,  in  Occleston  v.  Fullalove  (1)  :  "  The  present  will  is,  in 

my  opinion,  so  worded  that  future  illegitimate  children-  are  un- 
doubtedly included  in  it,  and  are  sufficiently  described  without 
making  it  necessary  to  prove  that  they  were  begotten  by  any 
particular  man,  &c." 

[Fry,  L.J. : — May  not  the  gift  be  construed  as  meaning  "  my 
children  supposing  the  marriage  to  be  valid  ?] 

That  is  a  most  improbable  intention  to  be  attributed  to  the 
testator,  and  one  which  the  Court  will  not  adopt  unless  obliged 
to  do  so. 

[BowEN,  L.J. : — Is  there  anything  in  the  will  that  amounts  to 
this,  "All  children  born  io  Jane  Ann  Cockayne  while  she  is  living 
with  me  as  my  wife  shall  be  deemed  my  children  for  the  purposes 
of  my  will"?] 

That  is,  no  doubt,  the  question,  and  I  submit  that  there  is, 
when  the  language  of  the  will  is  interpreted  by  the  facts  of  the 
case.  How  can  a  gift  by  a  testator  who  has  no  child  to  his 
children  mean  anything  but  the  children  of  the  woman  whom  he 
calls  his  wife.  JSolt  v.  Sindrey  (2)  supports  my  contention,  and 
the  principle  laid  down  in  In  re  Goodwin^ s  Trust  (3)  is  almost 
decisive  of  the  present  case. 

E,  Beaumont,  for  the  parties  entitled  under  the  gift  over,  was 
not  called  upon. 

Cotton,  L.J. : — 

This  case  has  been  fully  and  ably  argued  on  the  part  of  the 
Appellant,  but  we  do  not  think  it  necessary  to  call  on  the 
Eespondents.  The  will  dated  the  19th  of  July,  1865,  is  the  will 
of  a  testator  who,  in  May,  1865,  had  gone  through  the  ceremony 

(1)  Law  Kep.  9  Ch.  174.  (2)  Law  Rep.  7  Eq.  170. 

(3)  Law  Rep.  17  Eq.  345. 
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of  marriage  with  a  woman  who,  as  it  now  appears,  had  a  husband  C.  A. 
then  living.  The  question  is  whether  under  a  gift  in  the  will  1880 
a  child  not  living  when  the  will  was  made  can  take.  The  will  in 
contains  a  trust  to  permit  "  my  dear  wife  "  (naming  her)  to  enjoy 
certain  chattels  "  during  her  life  so  long  as  she  continues  my 
widow."  The  testator  then  gave  his  residuary  personal  estate  to  a 
trustee  upon  trust  to  pay  the  income  "  unto  my  said  wife  for  and 
during  her  life  so  long  as  she  shall  continue  my  widow,"  and  after 
her  decease  or  re-marriage,  he  directed  the  proceeds  of  all  his 
property  to  be  paid  and  divided  "  unto  and  equally  among  all  and 
every  my  child  and  children  "  when  and  as  they  shall  severally 
attain  the  age  of  twenty-one  years,  and  the  "  lawful  issue  "  of 
such  of  them  as  should  die  before  they  attained  that  age,  such 
issue  taking  their  parent's  share.  The  testator  lived  with  the 
woman  as  his  wife  till  his  death  in  February,  1867.  She  was  at 
that  time  enceinte  of  a  daughter,  the  present  Appellant.  It  is 
contended  that  under  the  circumstances,  and  having  regard  to 
the  language  of  the  will,  this  child  can  take  under  the  bequest 
to  children.  Though  the  case  is  a  hard  one,  I  am  of  opinion  that 
she  cannot.  It  is  not  in  controversy  that  in  a  gift  to  children 
the  word  "  children  "  means  legitimate  children,  unless  there  is 
something  to  alter  the  meaning  of  the  word.  It  is  urged  for  the 
Appellant  that  the  trust  in  favour  of  this  woman  whom  he 
describes  as  his  wife,  and  the  fact  that  inasmuch  as  a  valid 
marriage  w^ould  revoke  his  will,  no  legitimate  child  of  his  could 
ever  possibly  take  under  it,  lead  to  the  conclusion  that  the 
testator,  when  he  spoke  of  his  children,  meant]  her  children  re- 
puted to  be  his.  It  is  not  necessary  to  consider^what  the  effect 
of  this  will  would  have  been  with  respect  to  an  existing  child,  as  in 
Hill  V.  Crooh  (1),  where  the  testator  knew  of  the  invalidity  of  the 
marriage.  Here  there  is  considerable  doubt  whether  the  testator 
thought  that  he  was  dealing  with  an  invalid  marriage,  though  he 
knew  that  there  was  some  doubt  whether  the  former  husband  was 
not  alive.  Assume  that  the  testator  thought  it  doubtful  whether 
his  marriage  was  valid,  and  that  the  gift  in  his  will  was  capable 
of  being  construed  as  a  gift  to  existing  children,  who  might  or 
might  not  be  legitimate,  we  still  could  not  apply  the  gift  to 
(1)  Law  Eep.  6  H.  L.  265.] 
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C.  A.      future  children  if  illegitimate.     Occleston  v.  Fullalove  (1)  was 
1886       much  relied  on,  but  in  my  opinion  that  case  does  not  cover  this. 
In  re      and  leaves  untouched  the  rule  that  there  cannot  be  a  valid  gift 
Bolton.         ^  future  illegitimate  child  described  only  by  reference  to 
V.        paternity.    In  that  case  the  gift  was  to  two  reputed  children 
EoLToy.  testator  named,  and  all  other  the  children  which  he 

Cotton.  L. J.  □  32^ig]2t  havc  or  be  reputed  to  have  by  Margaret  Leivis,  then  born  or 
thereafter  to  be  born.  The  Court  thought  that  a  description 
suflScient  to  include  an  illegitimate  child  of  which  Margaret 
Lewis  was  enceinte  when  the  will  was  made.  It  was  urged  on 
behalf  of  the  Appellant  that  the  present  is  the  same  case,  for  that, 
under  the  circumstances,  the  testator  must  by  "  children  "  have 
meant  reputed  children.  But  you  cannot  treat  "  child  "  as  de- 
noting a  man's  reputed  child,  unless  a  particular  child  is  referred 
to.  To  ascertain  whether  this  child  is  the  testator's  child  we 
should  have  to  inquire  into  circumstances  which  the  law  does 
not  permit  to  be  inquired  into.  The  argument  really  comes  to 
this,  that  the  testator's  description  of  the  woman  as  his  wife 
carries  with  it  the  same  consequences  as  to  children  born  during 
the  cohabitation  as  if  there  had  been  a  valid  marriage.  Crook  v. 
Hill  (2)  is  quite  different  from  the  present  case,  and  I  am  unable 
to  come  to  a  conclusion  in  favour  of  the  Appellant. 

As  regards  In  re  Goodwin's  Trust  (3)  I  have  the  highest 
respect  for  the  judgments  of  Sir  G.  Jessel,  but  I  cannot  concur 
with  him  in  that  case.  He  says :  "  The  principle  of  the  decision 
in  Occleston  v.  Fullalove,  as  I  understand  it,  is  this,  that  a  gift 
by  a  testator  or  testatrix  to  one  of  his  or  her  children  by  a  par- 
ticular person  is  perfectly  good  if  the  child  has  acquired  the 
reputation  of  being  such  child  as  described  in  the  will  before  the 
death  of  the  testator  or  testatrix."  I  cannot  find  such  a  rule  laid 
down  in  Occleston  v.  Fullalove  and  I  do  not  think  that  this  was 
the  ratio  decidendi  in  that  case.  It  only  decided  that  the  child 
came  within  the  description  in  the  will  of  children  whom  he 
might  be  reputed  to  have  by  a  particular  woman,  and  that  there 
was  no  rule  of  public  policy  which  prevented  the  child  from 
taking.  The  late  Master  of  the  Kolls  appears  to  me  to  have 
taken  an  erroneous  view  of  the  principle  of  that  case. 

(1)  Law  Rep.  9  Ch.  147.  (2)  3  Ch.  D.  773. 

(3)  Law  Rep.  17  Eq.  345,  346. 
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BowEN,L.J. : —  C.  A. 

I  am  of  the  same  opinion.    A  man  cannot  provide  for  the  ille- 

ffitimate  children  either  of  himself  or  of  another  man  by  any 

1    .  .  mi  Bolton. 

reference  that  involves  an  inquiry  as  to  their  paternity.    The  bbcavn 

law  allows  no  criterion  of  paternity  but  marriage.    Now  can  the  ^q^ton 

Appellant  come  within  a  gift  to  the  testator's  children  unless  we   

first  inquire  as  to  her  paternity  ?  Clearly  not.  It  is  true  that 
although  the  fact  of  paternity  cannot  be  inquired  into,  the  re- 
putation of  paternity  may.  The  law  does  not  forbid  that,  and 
if  we  could  make  out  from  this  will  that  the  testator  meant  that 
all  children  of  the  woman  born  during  his  cohabitation  with  her 
should  be  considered  or  reputed  to  be  his,  they  might  take.  But 
I  do  not  find  anything  in  the  will  to  authorize  that  construction 
of  it.  It  is  said  that  the  will  must  apply  to  illegitimate  children, 
because  as  marriage  would  revoke  it,  no  legitimate  children  could 
ever  by  possibility  take  under  it.  That  argument  can  only 
apply  if  the  testator  knew  that  the  woman  was  not  his  wife,  and 
it  is  impossible  on  the  evidence  to  come  to  the  conclusion  that  he 
did.  There  is  no  evidence  on  the  face  of  the  will,  read  by  the 
surrounding  circumstances,  that  the  testator  used  the  word 
"  children  "  in  any  other  than  its  ordinary  sense. 

Fry,  L.J. 

I  am  of  the  same  opinion.  The  Appellant  is  an  illegitimate 
child,  neither  born  nor  begotten  at  the  time  when  the  will  was 
made,  and  she  claims  under  a  gift  to  all  and  every  my  child 
and  children."  Now,  as  has  been  already  said,  the  reputation 
of  paternity  is  a  proper  subject  of  inquiry- — the  fact  of  paternity 
is  not.  The  Appellant,  therefore,  asks  us  to  read  "  my  child  and 
children  "  as  meaning  "  my  reputed  child  and  children."  It  is 
urged  that  this  must  be  so,  because,  as  the  testator  was  not  validly 
married,  his  will  could  not  operate  in  favour  of  any  legitimate 
children,  since  his  marriage  would  revoke  it.  But  the  will  is 
evidently  framed  on  the  hypothesis  that  the  testator  was  married, 
and  the  most  that  can  be  said  is  that  he  felt  some  doubt  whether 
his  marriage  was  valid.  It  is  therefore  impossible  to  say  that 
by  "children"  he  may  not  have  meant  legitimate  children. 
Whether  a  child  e7i  ventre  sa  mere  at  a  testator's  death  can  have 
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C.A.  the  reputation  of  being  his  child,  is  a  question  of  doubt,  which 
1886  we  should  have  had  to  decide  in  this  case  if  we  could  have  taken 
jvJTe      the  first  step  by  holding  that  the  will  intended  to  provide  for  the 

Bolton,    testator's  reputed  children. 

Brown 

Bolton.       Solicitors  for  Appellant :  Pilgrim  &  Fhillips,  agents  for  Smith, 

  Smith,  &  Elliott,  Sheffield. 

Solicitors  for  Kespondents :  Bell,  Brodrieh,  &  Gray,  agents  for 
Bodgers,  Thomas,  &  Sandford,  Sheffield. 

H.  C.  J. 


0-A.  SCOTT  V.  PAPE. 

1^85  -  |-1883    S.  3673.] 

NOETH,  J. 

i/a?/21,22;  Ancient  Lights — Alteration  of  Building — Advancement  of  Plane  of  new  Win- 
June  20.  doivs — Abandonment  of  Easement — Prescription  Act  (2  &  ^  Will.  4,  c.  71), 
Q  ^  s.  3  \_Revised  Ed.  Statutes,  vol.  vii.,  jo.  224]. 

1886 

The  right  acquired  under  the  Prescription  Act,  sect.  3,  is  a  right  to  the 
Feh^d.  access  and  use  of  the  whole  or  a  substantial  part  of  the  particular  cone  of 

light  which  has  passed  for  the  statutory  period  over  the  servient  to  the 
dominant  tenement. 

Per  Fry,  L- J. : — The  word  "  access "  in  the  section  refers  not  to  the 
access  through  the  aperture  of  the  dominant,  but  to  the  freedom  of  passage 
over  the  servient,  tenement,  although  the  aperture  which  admits  the  light 
into 'the  dominant  tenement  defines  the  area  which  is  to  be  kept  free  over 
the  servient  tenement.  "  The  right  thereto  "  means  the  right  to  the  same 
.access  and  use  of  light  to  and  for  any  building. 

The  Act  does  not  require  any  identity,  structural  or  otherwise,  in  the 
building,  which  after  the  twenty  years  is  to  enjoy  the  right,  w^ith  the 
building  which  has  acquired  the  right ;  but  the  right,  although  not  in 
gross,  but  one  which  must  be  claimed  in  respect  of  a  building,  may  be 
claimed  in  respect  of  any  building  which  is  enjoying  the  whole  or  a  sub- 
stantial part  of  the  light  which  passed  into  the  dominant  tenement 
through  the  old  aperture. 

Consequently  no  alteration  in  the  plane  of  the  windows  of  the  dominant 
tenement,  either  by  advancing  or  setting  back  the  building,  will  destroy  the 
right  so  long  as  the  owner  of  the  dominant  tenement  can  shew  that  he  is 
using  through  the  new  apertures  in  the  wall  of  the  new  building  the  same, 
€r  a  substantial  part  of  the  same,  light  which  passed  through  the  old 
apertures  into  the  old  building. 

But  the  right  to  relief  may  be  lost  even  where  there  is  no  substantial 
alteration  if  the  owner  of  the  dominant  tenement  has  by  his  alteration 
so  confused  the  evidence  that  he  cannot  prove  the  identity  of  the  light. 

S.i  in  1872  pulled  down  a  building  in  the  east  wall  of  which  were 
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ancient  lights,  and  erected  on  the  site  a  new  building  with  larger  and  more       c.  A. 
numerous  windows.    No  record  was  preserved  of  the  positions  or  dimen-  ^gg^ 
sions  of  the  ancient  lights ;  but  it  was  found  as'  a  fact  that  substantial  v^v^ 
portions  of  six  of  the  new  windows  corresponded  with  three  of  the  ancient  Scott 
lights.    The  east  wall  had  been  advanced  by  distances  varying  from  p^pE 

2  ft.  3  in.  to  13  in.,  the  effect  of  which  was  slightly  to  alter  the  plane  of   

the  new  windows  : — • 

Held  (affirming  the  decision  of  Norths  J.),  that  the  alteration  made  by 
S.  did  not  amount  to  an  abandonment  of  his  right,  and  that  the  Plaintiff 
was  entitled  to  an  injunction  to  restrain  any  obstruction  of  so  much  of  the 
six  new  windows  as  corresponded  with  the  three  ancient  lights. 

The  Plaintiff  was  the  owner  of  buildings  standing  on  the  west 
side  of  Benton  Yard,  Newcastle-upon-Tyne. 

For  upwards  of  twenty  years  prior  to  1872  certain  old  buildings 
extended  for  84  ft.  6  in.  along  the  west  side  of  Denton  Yard, 
which  was  a  narrow  lane  7  ft.  5  in.  wide  at  its  southern  end  and 
5  ft.  7  in.  wide  at  its  northern  end.  These  buildings  consisted 
of  a  larger  building  three  storeys  high  to  the  north, — and  a 
smaller  building  two  storeys  high  to  the  south,  which  were 
lighted  by  various  ancient  lights  on  their  eastern  side  looking 
into  Denton  Yard.  In  1872  the  Plaintiff,  the  owner  of  the  build- 
ings and  the  site  of  the  yard,  pulled  down  the  buildings  and 
erected  new  ones  in  their  place  of  greater  elevation  and  lighted 
by  larger  and  more  numerous  windows  looking  into  the  yard. 

The  east  wall  of  the  Plaintiff's  new  building  was  also  advanceel 
so  as  to  include  part  of  what  had  been  previously  a  portion  of 
the  yard,  which  thereby  was  reduced  to  a  uniform  width  of  4  ft., 
the  advance  being  about  1  ft.  7  in.  at  the  north  end  of  the  new 
buildings,  then  diminishing  to  12  or  13  in.  only,  and  then  again 
increasing  to  3  ft.  5  in.  at  the  south  end. 

The  Defendant  in  1883  pulled  down  four  old  buildings  which 
belonged  to  him,  on  the  east  side  of  Denton  Yard  immediately 
opposite  to  the  new  buildings  of  the  Plaintiff,  and  began  to 
erect  houses  of  greater  elevation  on  their  site.  In  so  doing  he 
had,  prior  to  the  commencement  of  the  action,  to  some  extent 
obstructed  the  access  of  light  to  the  windows  on  the  east  side  of 
the  Plaintiff's  new  buildings. 

When  the  Plaintiff's  old  buildings  were  pulled  down  no  formal 
record  was  kept  of  the  exact  position  of  the  old  windows,  but 
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.0.  A.  upon  a  reference  made  in  this  action  their  position  had  been 
1886      ascertained  to  some  extent. 

^^rj,  The  ancient  lights  of  the  Plaintiff's  smaller  building  were  not 
proved  to  correspond  with  any  part  of  the  windows  of  his  new 
building. 

The  ancient  lights  on  the  lowest  and  highest  storeys  of  the 
Plaintiff's  larger  building  corresponded  only  to  a  very  slight  ex- 
tent, if  at  all,  with  any  windows  now  existing  in  the  Plaintiff's 
new  building. 

Is  o  "relief  was  asked  as  to  any  of  those  lights. 
The  ancient  lights  of  the  Plaintiff  on  the  first  or  middle  floor 
of  his  larger  building  consisted  of  three  windows,  each  3  ft.  6  in. 
high.  No.  1,  the  northernmost,  was  8  ft.  from  the  north  end  of 
the  Plaintiff's  building  and  9  ft.  wide  and  divided  into  two  com- 
partments by  a  perpendicular  brick  partition  9  in.  broad.  No.  2 
was  26  feet  from  the  north  end  of  the  building — also  9  ft.  wide 
and  divided  into  two  compartments  by  a  similar  brick  partition. 
Ko.  3  was  40  ft.  from  the  north  end  and  was  13  ft.  wide  and 
divided  into  three  compartments  by  two  brick  partitions  each 
9  in.  wide. 

The  windows  on  the  middle  floor  on  the  east  side  of  the  Plain- 
tiff's new  building  included  more  than  half  of  one  compartment 
and  more  than  one  third  of  the  other  compartment  in  window 
No.  1,  more  than  one  third  of  one  compartment  and  more  than 
half  of  the  other  compartment  in  window  No.  2,  and  more  than 
one-third  of  one  of  the  compartments  and  about  three- fourths  of 
the  other  two  compartments  in  window  No.  3. 

By  reason  of  the  advance  of  the  Plaintiff's  new  buildings  east- 
wards the  planes  of  the  present  windows  respectively  were  further 
to  the  east  by  about  18  in.  than  the  plane  of  No.  1  window ;  by 
about  13  in.  than  that  of  No.  2  window ;  and  by  about  2  ft.  3  in. 
than  that  of  No.  3  window :  the  planes  of  the  old  and  corre- 
sponding new  windows  respectively  were  very  nearly  but  not 
quite  parallel  to  one  another. 

The  Plaintiff  brought  this  action  claiming  an  injunction  to 
restrain  the  Defendant  from  so  building  as  to  interfere  with  his 
ancient  lights. 

Oil  the  hearing  before  Mr.  Justice  No7'th  the  injunction  asked 
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for  was  limited  by  the  Plaintiff's  counsel  to  such  parts  of  the  C.  A, 

lights  on  the  middle  floor  of  the  Plaintiff's  new  buildings  as  188G 

corresponded  with  his  ancient  lights.  Scott 

The  action  was  heard  before  Mr.  Justice  North  on  the  21st  and  p^^^^^ 

22nd  of  May,  1885..   

Bighj,  Q.C.,  Bruce,  Q.C.,  and  W.  C.  Druce,  for  the  Plaintiff,  con- 
tended that  there  had  been  no  abandonment  by  the  Plaintiff  of 
his  rights,  and  that  notwithstanding  the  alteration  in  the  plane 
and  distance  he  was  entitled  to  as  much  light  as  he  formerly  had. 
They  cited  Chandler  v.  Thompson  (1)  and  other  cases  all  of  which 
are  referred  to  in  the  judgment. 

Barber,  Q.C.,  and  Chester,  for  the  Defendant  :— 

The  right  can  only  be  acquired  in  respect  of  a  particular 
window,  and  if  in  rebuilding  different  windows  are  put  in,  the 
right  is  gone.  Here  is  a  projection  and  the  windows  are  new 
windows  in  a  new  wall.  The  Plaintiff  clearly  did  not  care  to 
retain  his  old  lights  and  abandoned  them.  The  cases  are  con- 
flicting. If  the  Plaintiff  succeeds  he  will  acquire  an  entirely 
new  right  to  light  for  all  the  new  space  over  which  he  has  built, 
and  will  acquire  a  new  easement.  He  had  no  right  to  access  of 
light  for  that  strip  of  land,  and  cannot  acquire  it.  If  he  chooses 
to  build  an  inside  partition  where  the  old  wall  stood  he  will  have 
an  entirely  new  room,  and  if  he  succeeds  that  new  room  will 
have  the  easement  of  ancient  lights. 

Bighy,  in  reply. 

1885.  June  20.  North,  J.  (after  stating  the  facts  of  the  case 
and  giving  the  dimensions  of  the  buildings  and  of  the  windows, 
continued) : — 

Putting  aside  for  the  moment  the  fact  that  the  Plaintiff's  new 
building  has  been  erected  more  to  the  eastward  than  the  old  one 
it  will  be  observed  that  many  ancient  windows  of  the  Plaintiff 
were  altogether  destroyed  in  the  erection  of  his  new  buildings, 
and  that  all  the  others  were  altered  to  a  greater  or  less  extent,  so 
that  no  one  of  the  existing  windows  occupies  exactly  the  same 

(1)  3  Camp.  80. 
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1886  windows,  which  include  within  their  area  any  portions  of  the 

Scott  ancient  windows  numbered  1,  2,  and  3,  do  not  include  the  entire 

Pape  ^^^^  ancient  window,  and  each  of  these  existing  windows 

^^~~T~,  also  includes  a  considerable  area  which  before  1872  was  not 

North,  J. 

  window  at  all,  and  it  was  contended  by  the  Defendant  that  the 

fact  that  the  Plaintiff  had  twelve  years  ago  wholly  pulled  down 
his  old  buildings  without  preserving  any  record  of  .the  position 
of  the  old  windows — that  he  had  built  a  new  building  in  which 
the  windows  are  arranged  in  a  symmetrical  and  uniform  way 
without  following  the  position  of  the  ancient  lights — that  many 
of  the  ancient  lights  had  been  wholly  and  all  the  others  had 
been  in  part  blocked  up — arid  above  all  that  the  wall  in  which 
the  new  windows  were  made  differed  materially  both  in  position 
and  direction  from  the  wall  of  the  old  building  which  contained 
the  ancient  lights; — all  led  necessarily  to  the  conclusion  that 
the  Plaintiff  had,  when  he  took  down  his  old  building,  given  up 
and  abandoned  his  old  lights,  and  that  no  part  of  any  of  his 
existing  windows  can  be  treated  as  an  ancient  light  at  all. 

The  law  with  respect  to  the  access  of  light  to  buildings  was. 
clearly  pointed  out  by  the  House  of  Lords  in  Tabling  v.  Jones  (1). 
The  Act  provides  that  when  the  access  and  use  of  light  to  and  for 
a  building  has  been  actually  enjoyed  therewith  for  the  full  period 
of  twenty  years  without  interruption  the  right  thereto  is  absolute 
and  indefeasible  in  the  absence  of  any  written  agreement  or  con- 
sent as  to  such  enjoyment.  Lord  Westbury  in  that  case  pointed 
out  that  this  could  not  be  defeated  by  anything  short  of  abandon- 
ment. Lord  Chelmsford  says  (2) :  "  The  right  continues  un- 
interruptedly until  some  unequivocal  act  of  intentional  abandon- 
ment is  done  by  the  person  who  has  acquired  it,  which  will  remit 
the  adjoining  owner  to  the  unrestricted  use  of  his  own  premises. 
It  will,  of  course,  be  a  question  in  each  case,  whether  the  circum- 
stances satisfactorily  establish  an  intention  to  abandon  altogether 
the  future  enjoyment  and  exercise  of  the  right.  If  such  an  inten- 
tion is  clearly  manifested,  the  adjoining  owner  may  build  as  he 
pleases  on  his  own  land,"  and,  as  he  subsequently  pointed  out,  a. 
"  right  once  abandoned  is  abandoned  for  ever." 

(1)  11  H.  L.  C.  290 ;  20  0.  B.  (N.S.)  166.  (2)  11  H.  L.  C.  319. 
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Now  SO  far  as  the  Plaintiff  has  built  up  portions  of  his  ancient  C.  A. 
windows,  his  doing  so  seems  to  me  very  strong  evidence  that  the  1886 
parts  so  built  up  have  been  abandoned.  I  do  not  say  conclusive 
evidence,  having  regard  to  the  cases  of  StoJcoe  v.  Singers  (1)  and 
Crossley  v.  Lightowler  (2).  So  long,  however,  as  the  portions  so 
closed  up  twelve  years  ago  remain  closed  I  think  the  Plaintiff 
must  be  taken  to  have  closed  them  with  the  intention  of  abandon- 
ing all  rights  in  respect  of  them.  But  I  do  not  see  how  the 
abandonment  of  part  of  an  ancient  window  by  building  it  up  and 
so  preventing  the  light  from  passing  through  can  be  any  evidence 
of  abandonment  of  the  other  part  which  is  not  built  up.  The 
intention  not  to  abandon  that  part  of  the  window,  but  to  continue 
to  enjoy  the  access  of  light  through  it  as  heretofore,  is  as  clearly 
shewn  by  leaving  it  open  and  unblocked,  as  the  intention  to  give 
up  the  other  part  is  shewn  by  closing  it ;  and  so  long  as  a  mate- 
rial and  substantial  part  (for  I  do  not  refer  to  trivial  matters  of 
which  the  law  does  not  take  heed)  of  an  ancient  light  is  left  open 
when  the  other  part  of  it  is  closed  up,  I  cannot  see  any  intention 
of  abandonment  or  evidence  for  a  jury  of  such  intention,  as  to  the 
part  left  open  from  the  fact  that  the  remaining  portion  of  the 
window  is  thrown  away  or  given  up.  If  two  ancient  windows 
stood  near  together  in  a  dominant  tenement,  it  would  not  be  con- 
tended that  the  abandonment  of  one  of  them  by  building  it  up 
could  be  any  evidence  of  intention  to  abandon  the  other  window, 
and  it  seems  to  me  quite  immaterial  whether  the  light  left  open 
is  or  is  not  separated  from  the  light  which  is  closed  by  part  of 
the  wall  of  the  house,  or  by  a  mullion  of  brick  or  stone  or  other- 
wise. 

Before  the  decision  of  the  House  of  Lords  in  Tabling  v.  Jones  (8) 
it  was  considered  that  the  enlargement  of  the  area  of  an  ancient 
window  in  a  dominant  tenement  gave  a  right  to  the  owner  of  a 
servient  tenement  to  obstruct  the  light  to  the  ancient  portion  of 
the  window,  if  he  could  not  otherwise  do  what  was  necessary  to 
prevent  the  gaining  of  an  easement  by  the  new  portion  of  the 
same  window.  This  was  based  upon  the  proposition  that  a  man 
could  not  alter  the  size  and  position  of  his  window  so  as  materially 

(1)  8  E.  &  B.  31.  (2)  Law  Eep.  2  Ch.  478. 

(3)  11  H.  L.  C.  290. 
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0.  A.  to  prejudice  the  owner  of  the  servient  tenement,  and  obviously 
188G  could  only  apply  to  a  case  in  which  something  was  made  into 
Scott  window  which  had  not  been  window  before  ;  and  could  have 
nothing  to  do  with  a  case  in  which  the  only  alteration  made  was 
that  an  ancient  window  was  wholly  or  partially  built  up,  which 
act  could  not  prejudice  the  owner  of  such  servient  tenement. 
Follochf  C.B.,  said  in  that  case  (1) :  "  If  by  grant  or  user  a  party 
has  acquired  a  right  to  have  certain  lights  unobstructed  his  right 
is  limited  to  what  has  been  granted  or  acquired  by  user.  He  may, 
indeed,  abandon  any  portion  of  what  has  been  granted  or  used : 
but  he  cannot  enlarge  it,  increase  it,  or  change  the  mode  in  which 
it  has  been  enjoyed."  His  view  as  to  the  effect  of  enlargement 
of  a  window  was  not  adopted  by  the  House  of  Lords;  but  his 
opinion  that  a  part  of  a  window  might  be  abandoned  while  the 
rest  of  it  was  preserved  has  never  been  dissented  from.  In  Fowlers 
V.  Walker  (2)  the  plaintiff  only  failed  because  the  evidence  did 
not  shew  that  any  portion  of  any  new  window  represented  any 
substantial  part  of  any  old  window.  Again,  in  Newson  v.  Pen- 
der (3)  all  the  Lords  Justices  concurred  in  the  view  that  there 
w^as  a  legal  right  of  action  in  respect  of  a  window  which  included 
in  its  area  any  substantial  portion  of  an  ancient  light ;  and 
although  Lord  Justice  Cotton  pointed  out  that  it  did  not  follow 
that  an  injunction  ought  necessarily  to  be  granted  in  such  a  case 
because  a  legal  right  existed,  yet  in  my  opinion  the  existence  of 
a  legal  right  is  wholly  inconsistent  with  abandonment. 

I  have  referred  to  this  point  somewhat  in  detail,  because  of  the 
language  of  some  of  the  Judges  in  the  case  of  Hutchinson  v.  Cojpe- 
stake  (4),  where  Mr.  Justice  Blackburn  and  Baron  Channell  rested 
their  judgment  on  the  ground  that  they  found  that  none  of  the 
plaintiff's  present  windows  substantially  corresponded  with  an 
ancient  window,  and  drew  the  inference  from  it  that  none  of  the 
present  lights  was  the  continuation  of  an  ancient  light,  and  Baron 
BramwelVs  decision  was  rested  on  the  ground  that  no  one  of  the 
existing  windows  occupied  the  same  position  as  any  one  of  the 
ancient  windows ;  but  looking  at  the  authorities  to  which  T  have 
referred,  and  at  the  observations  of  Mr.  Justice  BlacJchurn  and 

(1)  12  C.  B.  (N.S.)  826,  864.  (3)  27  Cli.  D.  43. 

(2)  51  L.  J.  (Ch.)  443.  (4)  9  C.  B.  (N.S.)  863. 
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Baron  Bramwell  in  their  judgments  in  the  Exchequer  Chamber  c.  A. 
in  Jones  v.  TapUn(/  (1),  it  appears  to  me  that  the  Plaintiff's  right  1880 
continues  with  respect  to  any  substantial  part  of  an  old  window  scott 
which  has  not  been  abandoned,  but  is  represented  by  part  of  a  p^^^ 
new  window,  and  that  this  applies  to  all  the  compartments  I  have  ^"^j 

mentioned,  unless  the  point  principally  relied  upon  by  Mr.  Barber,   

viz.,  the  alteration  of  the  plane  of  the  windows  to  the  extent  I 
have  mentioned,  prevents  the  new  lights  from  being  a  continuation 
of  the  old  lights. 

As  a  matter  of  fact  I  have  come  to  the  conclusion  that  the 
Plaintiff's  existing  lights  now  in  question  are  a  substantial  con- 
tinuation of  ancient  lights,  and  that  rays  of  light  still  do,  or  but 
for  the  Defendant's  buildings  would,  pass  over  the  Defendant's 
land  and  through  the  portions  of  the  Plaintiff's  new  windows 
which  correspond  with  old  windows,  and  so  light  the  space  within 
in  the  same  manner  in  which  such  space  was  lighted  through  the 
corresponding  portions  of  the  old  windows  ;  and,  that  if  the  Defen- 
dant's buildings  were  completed  portions  of  the  space  within  the 
Plaintiff's  buildings  which  have  for  upwards  of  thirty  years  enjoyed 
the  access  and  use  of  light  through  openings  which  substantially, 
notwithstanding  the  alteration  in  plane,  coincide  with  existing 
openings  would  cease  to  enjoy  such  access  and  use  of  light. 

But  it  is  said  that  the  decided  cases  settle  that  the  alteration 
in  plane  of  an  ancient  window  amounts  to  an  abandonment  of  any 
easement  in  respect  of  such  window,  and  it  is  therefore  necessary 
to  consider  what  they  decide.  The  first  case  relied  upon  by  the 
Defendant  is  Blancliard  v.  Bridges  (2),  where  the  old  lights  had 
been  departed  from  much  more  than  in  the  present  case.  But 
there  the  decision  was  that  the  right  which  had  been  granted  to 
the  owner  of  the  dominant  tenement  must  be  measured  by  the 
enjoyment  which  has  been  had  of  it,  and  that  the  owner  of  the 
servient  tenement  could  not  fairly  be  considered  to  have  granted 
more  than  the  access  of  light  through  a  particular  aperture  or  one 
of  the  same  dimensions  and  in  the  same  position,  and  therefore 
when  such  opening  was  discontinued  the  right  granted  ceased 
also.    Since  then  the  case  of  TapUng  v.  Jones  (3)  has  put  the  law 

(1)  12  C.  B.  (N.S.)  826.  (2)  4  Ad.  &  E.  176. 

(3)  11  H.  L.  C.  290. 
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C.  A.  on  quite  a  different  footing,  and  the  grounds  upon  which  the 
1886]      former  case  was  decided  no  longer  apply. 

SooTT  The  next  case  is  National  Provincial  Plate  Glass  Insurance  Com- 
fany  v.  Prudential  Assurance  Company  (1),  and  the  Defendant's 
counsel  rely  upon  what  the  late  Master  of  the  Kolls  said  there. 
But  it  will  be  noticed  that  his  remarks  in  their  favour  were  as 
to  matter  of  fact  rather  than  of  law,  for  he  intimated  that  in  his 
opinion  an  alteration  of  a  few  inches  or  a  few  minutes  of  a  degree, 
or  perhaps  a  degree,  was  unimportant,  but  decided  as  he  did 
upon  the  ground  that  the  plaintiffs  there  had  built  a  new  house  in 
a  different  position  a  considerable  distance  from  the  old  house, 
a  state  of  things  which  differs  in  my  opinion  from  that  with  which 
I  have  to  deal ;  and  the  judgment  of  Mr.  Justice  Fry  in  the  same 
case  is,  that  a  right  to  light  once  acquired  is  not  necessarily  lo&t 
by  an  alteration  in  the  position  or  plane  of  the  window  through 
which  such  light  has  passed.  Again,  in  the  case  of  Ecclesiastical 
Commissioners  v.  Kino  (2),  where  a  church  had  been  pulled  down 
as  not  required,  with  the  intention  of  selling  its  site  for  the 
erection  of  lay  buildings,  the  Court  assumed  that  the  new  build- 
ings would  be  so  erected  as  to  preserve  the  ancient  right  of  light ; 
but  I  certainly  do  not  understand  this  to  mean  that  the  windows 
of  the  new  buildiugs  would  be  identical  with  the  old  church 
windows  in  shape,  size,  and  position.  In  Newson  v.  Pender  (3) 
the  windows  had  been  enlarged  and  some  parts  blocked  up,  but 
it  does  not  appear  that  the  position  of  the  windows  had  been 
altered.  There  is  also  a  case  of  Barnes  v.  Loach  (4)  in  which  it 
was  decided  that  the  setting  back  of  the  walls  of  some  cottages 
in  the  new  walls  of  which  windows  were  made  of  the  same  size 
and  in  the  same  relative  positions  as  the  old  windows,  but  in  a 
different  plane,  did  not  destroy  the  old  easement  of  light.  The 
case  of  Pullers  v.  Dickinson  (5)  is  a  recent  decision  by  Mr.  Justice 
Kay  to  the  same  effect,  though  Barnes  v.  Loach  was  not  cited. 
In  Barnes  v.  Loach  another  incident  is  found.  A  new  wall  with 
a  window  in  it  had  been  built  outside  and  at  a  different  angle  to 
an  ancient  window ;  but  the  old  wall  and  window  had  been  left 

(1)  6  Ch.  D.  757.  (3)  27  Ch.  D.  43. 

(2)  14  Ch.  D.  213.  (4)  4  Q.  B.  D.  494. 
(5)  29  Ch.  D.  155. 
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%dthin  unaltered :  and  it  was  held  that  the  new  erection  did  not      C.  A. 
in  any  way  destroy  the  easement  of  light.    The  continuance  of  1886 
the  old  window  was  no  doubt  a  useful  piece  of  evidence  upon  the  Scott 
question  of  fact  whether  the  easement  had  been  abandoned,  just 
as  the  erection  of  a  solid  wall  within  the  new  window  in  the  place 
where  the  old  window  had  been,  would  be  a  strong  piece  of 
evidence  that  it  had  been  abandoned.    But  in  the  present  case  I 
find  as  a  matter  of  fact  that  the  ancient  lights  I  have  mentioned 
have  not  been  abandoned,  and  that  being  so  I  hold  the  removal 
of  the  old  wall  circumscribing  the  apertures  of  the  old  windows 
to  be  immaterial,  as  the  access  of  light  into  the  interior  of  the 
new  buildings  is  still  enjoyed  through  spaces  through  which  it 
was  enjoyed  before  the  Plaintiffs'  buildings  were  altered. 

I  do  not  forget  that  in  all  the  cases  to  which  I  have  referred 
except  the  last  the  new  windows  were  retired  instead  of  being 
advanced,  and  it  is  said  that  the  advance  of  the  new  buildings 
increases  the  burden  of  the  servient  tenement.  I  do  not  see  that 
it  does  so,  for  the  new  windows  have  not  been  standing  for  nine- 
teen years,  and  the  right  of  the  Defendant  to  build  on  his  own 
premises  is  precisely  the  same  that — neither  greater  nor  less 
than — it  was  before  the  Plaintiff's  old  buildings  were  pulled 
down. 

Under  these  circumstances  I  am  of  opinion  that  the  Plaintiff  is 
entitled  to  the  relief  which  he  asks,  limited  to  the  lights  I  have 
referred  to  specifically,  and  the  costs  must  follow  the  result. 

Cur. — Kestrain  the  Defendant  from  permitting  to  remain  erected  any  wall, 
&c.,  so  as  to  darken,  injure,  or  obstruct  any  of  the  ancient  lights  of  the  Plaintiff's 
premises,  as  the  same  were  enjoyed  by  means  of  those  portions  of  the  windows 
on  the  first  floor  of  the  Plaintiff's  old  buildings,  which  have  not  been  blocked 
up  in  the  rebuilding  of  the  Plaintiff's  premises. 

C.  M. 

From  this  decision  the  Defendant  appealed.    The  appeal  came 
on  for  hearing  on  the  8th  of  February,  1886. 

Barber,  Q.C.,  and  Chester,  for  the  Appellant : — 

We  raise  two  points :  1.  That  when  a  house  in  which  there  are 
ancient  lights  is  rebuilt,  no  new  window  has  a  right  to  light 
unless  it  substantially  comprises  the  opening  of  an  old  one.  The 
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C.  A.      judgment  of  Lord  Justice  Cotton  in  Newson  v.  Pender  (1)  supports 
1886      the  view  that  at  all  events  there  can  be  no  injunction  unless  this 
gcoTT     is  the  case.    The  reconstruction  in  the  present  case  shews  no 
Pape      intention  to  preserve  the  old  lights:  the  new  windows  being 
—■       arranged  on  an  entirely  new  plan  without  regard  to  the  situation 
—      of  the  old  ones,  and  not  a  single  old  window  is  entirely  included 
in  a  new  one.  According  to  Hutchinson  v.  CopestaJce  (2)  under  these 
circumstances  the  legal  right  is  gone.    Tabling  y.  Jones  (3)  has 
been  treated  as  overruling  that  decision ;  but  it  did  not,  it  only 
overruled  Benshaw  v.  Bean  (4),  and  the  majority  of  the  Judges 
who  decided  Hutchinson  v.  CopestaJce  did  not  approve  of  Benshaw 
V.  Bean,    The  two  cases,  therefore,  are  quite  distinct,  and  there 
is  nothing  to  overrule  Hutchinson  v.  CopestaJce, 

The  second  question  is  whether  the  Plaintiff  by  advancing  his 
building  nearer  to  that  of  the  Defendant  has  not  lost  the  ease- 
ment he  formerly  enjoyed.  BlancJiard  v.  Bridges  (5)  is  an 
authority  for  this  proposition,  although  it  is  true  that  case  was 
one  of  right  to  light  under  a  grant  and  not  under  the  statute. 
The  setting  back  and  the  advancement  of  a  wall  containing  the 
window  necessarily  cause  a  different  incidence  of  light,  and  any 
substantial  alteration  in  the  plane  of  the  new  window  destroys 
the  right :  National  Provincial  Plate  Glass  Insurance  Company  v. 
Prudential  Assurance  Company  (6)  ;  Barnes  v.  Loach  (7).  In  both 
those  cases  and.  in  Bullers  Y.  J)icJcinsQn{8)  the  right  was  held  not 
to  have  been  lost,  but  the  walls  had  been  set  back  and  the  burden 
on  the  servient  tenement  thereby  diminished,  instead  of  being 
increased,  as  it  must  be,  by  an  advance  of  the  plane  of  the  new 
windows.  In  Barnes  v.  LoaeJi,  no  doubt,  in  one  instance  a  nevv 
wall  had  been  set  forward,  but  so  carefully  was  the  intention  shewn 
of  preserving  the  old  right  that  the  original  wall  with  the  old 
windows  was  still  retained,  so  that  the  same  light  passed  through 
the  old  windows  and  no  abandonment  of  the  previous  right  could 
be  inferred.  r 

The  right  under  the  statute  is  not  a  general  right  to  any  build- 

(1)  27  Ch.  D.  43.  (4)  18  Q.  B.  112. 

(2)  8  C.  B.  (N.S.)  102;  9  C.  B.  ^  (5)  4  Ad.  &  E.  176. 
(N.S.)  863.                    ;   .        ^           '  (6)  6  Ch.  D.  757. 

(3)  11  H.  L.  G.  290.  ^.ja  o::  ,.;  (7)  4  Q.  B.  D.  494. 

.     .     !.  /  '  (8)  29  CL^Di  loS;  .  ^ 
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ing ;  the  only  thing  acquired  by  prescription  is  access  of  light  in      C.  A. 
a  particular  mode,  which  finds  its  way  into  a  "  dwelling-house,  1886 
workshop,  or  other  building  "  through  some  aperture  in  the  nature  scott 
of  a  window,  and  it  must  be  enjoyed  with  a  building  as  that  p^^^ 
building  stood  when  the  statute  began  to  run.    This  statutory  — " 
right  must  be  construed  strictly,  and  no  alteration  in  the  domi- 
nant tenement  can  be  allowed  which  will  throw  a  greater  burden 
on  the  servient  tenement,  and  a  considerable  advance  in  the  new 
wall  must  have  that  effect.    There  has  been  here  a  substantial 
alteration,  not  a  reconstruction  of  the  dominant  tenement  as  a 
continuance  of  the  former  building ;  no  intention  has  been  shewn 
of  preserving  the  rights  formerly  belonging  to  the  old  building, 
and  the  Plaintiff  must  be  treated  as  having  abandoned  his 
rights :  Moore  v.  Raiuson  (1)  ;  Heath  v.  Buchiall  (2)  ;  Fowlers  v. 
Walker  (3). 

The  injury  to  the  Plaintiff  is  so  small  that  he  can  be  entitled 
to  damages  only,  and  not  to  a  mandatory  injunction. 

Right/y  Q.C.,  Bruce,  Q.C.  (Sivinfen  Eadtj,  with  them),  for  the 
Plaintiff:— 

The  access  of  light  as  enjoyed  by  the  Plaintiff  previously  to 
the  alteration  is  sufficiently  material  to  entitle  him  to  the  equit- 
able relief  of  an  injunction. 

The  right  is  to  the  access  and  use  of  light,  which,  no  doubt,  is 
defined  and  measured  by  the  ancient  aperture ;  but  what  the 
statute  gives  is  the  right  to  the  access  of  an  irregular  cone  of 
rays  of  light  coming  from  different  parts  of  the  heaven,  some 
slanting,  some  horizontal,  over  the  servient  tenement.  If  this  be 
so,  an  alteration  of  the  position  of  the  dominant  tenement,  either 
by  setting  back  or  advancing,  cannot  affect  the  servient  tene- 
ment ;  it  is  only  the  same  cone  of  light  which  formerly  passed 
over  it  to  which  the  dominant  tenement  is  entitled,  nor  can  any 
greater  right  be  acquired  against  it  unless  its  owner  allows  it  to 
be  so  acquired  by  a  fresh  prescription.  The  right  is  a  statutory 
right,  and  we  must  start  from  the  Prescription  Act  as  a  new  enact- 
ment, and  unless  anything  in  the  Act  restricts  the  access  of  light 

(1)  3  B.  &  C.  332.  (2)  Law  Rep.  ^  Eq.  1. 

(3)  51  L.  J.  (Ch.)  443. 
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C.  A.  to  the  same  building  standing  on  the  same  foundation,  the  Court 
1886  cannot  so  restrict  it.  No  doubt  the  right  is  not  a  right  in  gross  : 
Scott  it  does  not  profess  to  interfere  with  the  unappropriated  light  of 
Pape.  •     is  a  right  to  be  enjoyed  with  some  building,  but  when  it 

  has  once  become  appropriated  to  a  building  then  that  same  light 

may  be  enjoyed  for  any  building. 

'No  case  can  be  stronger  in  support  of  this  proposition  than 
Ecclesiastical  Commissioners  v.  Kino  (1),  where  the  old  building 
which  had  enjoyed  the  right  was  a  church,  and* the  then  empty 
site  was  intended  to  be  occupied  by  business  warehouses,  and  in 
BuUers  v.  DicMnson  (2)  the  new  building  was  totally  different 
from  the  old. 

Nor  can  the  Court  insert  into  the  Act  any  restrictions  by 
analogy  to  the  principles  on  which  cases  of  grant  by  express 
covenant  or  consent  (as  Blanchard  v.  Bridges  (3))  were  decided. 

The  Plaintiff  cannot  be  presumed  to  have  abandoned  without 
any  consideration  a  valuable  right ;  it  is  difficult  to  see  how  any 
person  can  abandon  that  which  he  in  fact  retains,  and  so  long  as 
the  minutest  portion  of  the  ancient  light  remains  there  is  no 
evidence  of  abandonment,  although  possibly  in  that  case,  in  ac- 
cordance with  the  maxim  de  minimis,  the  Court  will  not  assist 
him  in  enforcing  his  right,  and  that  was  the  principle  on  which  the 
case  of  Heath  v.  BucJcnall  (4)  was  decided :  see  per  Giffard,  L.  J., 
in  Staiglit  v.  Burn  (5). 

In  Fowlers  v.  Walker  (6)  the  Court  held  that  the  plaintiff  had 
in  the  alterations  so  confused  the  evidence  that  he  failed  to  prove 
what  he  was  required  to  prove,  viz.,  the  identity  of  the  light,  and 
in  the  absence  of  such  evidence  the  Court  could  not  assist  him. 

Barber,  in  reply  : — 

Although  the  case  depends  on  the  Prescription  Act,  that  Act 
has  not  altered  the  pre-existing  law  as  to  the  nature  and  extent 
of  the  right.  The  Plaintiff  has  no  greater  light  than  he  had 
before  the  Act :  see  per  James,  L.J.,  in  Kelh  v.  Pearson  (7). 

(1)  14  Ch.  D.  213.  (4)  Law  Eep.  8  Eq.  1. 

(2)  29  Ch.  D.  155.  (5)  Ibid.  5  Ch.  163,  166. 

(3)  4  Ad.  &  E.  176.  (6)  51  L.  J.  (Ch.)  443. 

(7)  Law  Eep.  6  Ch.  809,  811. 
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This  appeal  raises  a  question  of  considerable  importance,  and, 
to  a  considerable  extent,  one  of  nicety.  Scott 

The  Defendant  had  four  sheds  on  one  side  of  a  narrow  yard,  pape. 
the  Plaintiff's  building,  which  consisted  of  two  blocks,  one  a  low 
building  and  the  other  somewhat  higher,  which  has  been  called 
the  large  building,  being  on  the  other  side.  No  question  is 
raised  regarding  any  lights  in  the  new  building,  which  has  been 
put  up  in  substitution  for  the  low  building.  The  question  arises 
with  reference  to  six  windows  corresponding  with  portions  of 
three  old  windows  in  the  original  large  building,  and  it  is  in 
respect  of  these  that  the  injunction  has  been  granted.  The  new 
building  of  the  Plaintiff  is  entirely  different  in  character  from  the 
old  building,  and  instead  of  having  three  rows  of  lights  of  rather 
a  long  shape,  it  is  lighted  by  windows  of  an  entirely  different 
kind. 

One  of  the  great  contentions  on  behalf  of  the  Defendant  has 
been  this,  that  the  Plaintiff  by  the  mode  in  which  he  has  erected 
the  new  building  has  abandoned  the  old  right  which  he  formerly 
had.    In  my  opinion  that  is  an  erroneous  contention.    Of  course 
he  has  abandoned  those  old  lights,  the  area  of  which  is  entirely 
occupied  by  a  brick  wall.  He  has  put  up  that  wall  in  such  a  way 
as  to  shew  that  he  did  not  intend  to  use  or  enjoy  that  light  which 
formerly  went  into  the  old  building  through  those  windows  which 
are  entirely  blocked  up  ;  and  in  my  opinion  that  would  be  suffi- 
cient to  shew  an  abandonment  as  regards  those  windows.  But  the 
windows  in  question  occupy  a  substantial  portion  of  the  space 
formerly  occupied  by  the  three  windows  in  the  old  building ;  and 
although  he  has  not  constructed  his  building  in  such  a  way  as  to 
take  all  the  light  which  formerly  passed  through  the  old  windows 
in  the  old  building,  we  should,  I  think,  be  coming  to  a  wrong 
conclusion  in  holding  that  the  Plaintiff,  having  erected  this  build- 
ing with  the  six  windows  occupying  positions  where  they  would 
receive  a  considerable  portion  of  the  light  which  went  into  the 
three  old  windows,  intended  in  respect  of  these  new  windows  to 
abandon  such  right  as  he  formerly  had. 

Now,  if  the  right  in  respect  of  light  to  these  windows  has  not 
been  abandoned,  is  the  Plaintiff  entitled  to  retain  his  injunction  ? 
Vol.  XXXI.  2  ^  1 
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The  argument  turned  principally  upon  this,  that  this  eastern  wall 
of  the  Plaintiff's  building  has  been  moved  forward,  and  therefore 
does  not  occupy  the  same  plane  as  was  occupied  by  the  wall  of  the 
old  building  in  which  the  old  windows  which  were  entitled  to 
protection  were  situated.  The  wall  has  been  advanced  in  some 
parts  more  than  in  others.  There  is  a  difference  of  18  inches  in 
the  position  of  one  of  the  windows  caused  by  moving  the  plane 
further  forwards,  and  in  the  case  of  another  of,  13  inches,  and  in 
that  of  another  of  2  ft.  3  in. ;  and  it  is  said  that  the  moving  for- 
ward of  the  wall  has  so  materially  altered  the  easement  that  the 
Plaintiff  cannot  now  rely  upon  it. 

We  must  consider  what  is  the  true  construction  of  the  statute. 
Sect.  3  is  as  follows  :  "  When  the  access  and  use  of  light  to  and 
for  any  dwelling-house,  workshop,  or  other  building  shall  have 
been  actually  enjoyed  therewith  for  the  full  period  of  twenty 
years  without  interruption,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible."    This  section  is  undoubtedly  dealing 
simply  with  the  right  of  light  for  the  use  of  "  any  dwelling-house, 
workshop,  or  other  building."   After  twenty  years  the  person  who 
owns  a  dwelling-house,  if  he  has  used  and  enjoyed  light,  gets  an 
absolute  right  to  what  he  has  used  and  enjoyed;  and,  in  my 
opinion,  the  quantum  of  his  enjoyment  is  defined  by,  and  must 
depend  on,  the  area  of  his  windows,  and  also  on  the  distance  they 
^re  from  other  buildings.    He  acquires,  in  consequence  of  the 
position  of  other  buildings  and  the  size  of  the  window,  a  right 
under  this  section  to  the  enjoyment  of  that  particular  light  which 
has  come  to  his  building.  "  The  access  and  use  of  light "  depends 
upon  the  number  of  pencils  of  light  which  come  directly  or  by 
refraction  into  that  window.    After  twenty  years  what  is  to 
happen  ?    It  was  contended  by  Mr.  Barber  and  Mr.  Chester  that 
any  alteration  whatsoever  in  that  window  would  destroy  the  right 
and  prevent  the  owner  of  the  house  continuing  to  enjoy  it.  In 
my  opinion  that  contention  is  wrong.    If  part  of  the  window  is 
afterwards  cut  off,  so  as  to  diminish  it,  he  retains  the  right  to  that 
portion  of  the  light  which  still  comes  through  the  diminished 
window,  and  Tabling  v.  Jones  (1)  shews  that  if  he  enlarges  the 
window  he  still  has  the  right  to  that  portion  of  light  which  for 

(1)  11  H.  L.  C.  290. 
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twenty  years  has  passed  through  so  much  of  the  ancient  window  as  c.  A. 
is  still  left  undisturbed.  That,  however,  does  not  deal  Avith  the  1886 
question  now  before  us,  because  the  main  argument  was  that, 
independently  of  the  alteration  of  size,  the  moving  of  this  wall 
further  forward  destroyed  the  right ;  but  it  disposes  of  the  argu- 
ment that  the  mere  fact  that  part  only  of  the  old  window  is  left 
in  the  new  will  destroy  the  right.  Where  there  has  been  no 
abandonment  of  the  right  existing  in  respect  of  the  old  window, 
that  right  is  not  lost  by  reason  of  the  fact  that  only  part  of  the 
old  window  is  included  in  the  new,  or  that  the  old  window  has 
been  added  to  by  the  addition,  either  laterally  or  vertically,  of  a 
new  window. 

What  alteration,  then,  will  deprive  the  Plaintiff  of  his  right, 
this  right  which  can  be  claimed  only  in  respect  of  a  dwelling- 
house,  workshop,  or  other  building  ?    Will  the  alteration  of  the 
purpose  or  object  for  which  the  building  is  to  be  used,  as  the  con- 
version of  a  workshop  into  a  house,  or  of  a  house  into  a  workshop, 
have  this  effect  ?    It  will  not :  that  is  definitely  settled  by  the 
€ase  of  Ecclesiastical  Commissioners  v.  Kino  (1).   The  old  building 
there  was  a  church,  and  that  which  was  to  be  built  on  the  site  of 
the  church  was  a  warehouse,  an  entire  alteration  of  the  purposes 
and  of  the  character  of  the  building.    Then  will  moving  back 
the  plane  of  the  wall  deprive  the  Plaintiff  of  his  right  ?    In  my 
opinion,  no.    It  is]  difficult  to  see  how  the  mere  fact  of  moving- 
back  can  do  so,  and  in  fact  there  is  authority  against  such  a  pro- 
position.   Then  if  moving  it  back  will  not,  will  simply  moving  it 
forward  have  this  effect  ?    In  my  opinion  both  the  moving  back 
and  the  moving  forward  may  destroy  the  right,  because  the  new 
building  when  constructed  may,  either  by  being  substantially 
advanced  or  substantially  set  back,  be  so  placed  that  the  light 
which  formerly  went  into  the  old  windows  will  not  go  into  the 
new.    If  a  building  is  set  back,  say  100  feet,  it  will  not  enjoy 
the  same  cone  of  light  that  was  enjoyed  before,  but  will  have  an 
entirely  different  cone,  and  it  may  be  moved  so  far  forward  that 
it  will  not  enjoy  the  same  light  as  that  enjoyed  by  the  old  build- 
ing. In  my  opinion  the  question  to  be  considered  is  this,  whether 
the  alteration  is  of  such  a  nature  as  to  preclude  the  Plaintiff  from 

(])  14Ch.  D.  213. 
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alleging  that  lie  is  using  through  the  new  apertures  in  the  new 
wall  the  same  cone  of  light,  or  a  substantial  part  of  that  cone  of 
light,  which  went  to  the  old  building.  If  that  is  established, 
although  the  right  must  be  claimed  in  respect  of  a  building,  it 
may  be  claimed  in  respect  of  any  building  which  is  substantially 
enjoying  a  part,  or  the  whole,  of  the  light  which  went  through  the 
old  aperture. 

It  may  be  that  in  some  cases,  even  although  there  is  not  such 
an  alteration  as  would  deprive  the  plaintiff  of  his  right,  he  may 
by  other  means  have  precluded  himself  from  insisting  on  it, 
because  he  may  have  so  altered  his  building,  or  be  so  wanting  in 
evidence  as  to  what  the  position  of  the  old  window  was,  that 
though  he  may  be  actually  enjoying  a  portion  of  the  old  light  he 
cannot  shew  it,  and  so  by  a  mere  defect  of  evidence  he  will  be 
unable  to  enforce  such  right  as  he  has.  But  here,  in  my  opinion, 
considering  the  small  actual  advance  (although  no  doubt  relatively 
considerable,  having  regard  to  the  distance  between  the  two 
buildings)  we  ought  not  to  hold  that  a  substantial  portion  of  the 
old  light  does  not  pass  through  the  new  openings.  I  think  the 
decision  of  Mr.  Justice  North  was  right  and  that  the  appeal  fails. 

There  is  one  point  I  have  not  yet  mentioned,  which  was  argued 
by  Mr.  Chester,  ihoX  no  such  injury  was  shewn  here. as  would  en- 
title the  Plaintiff  to  an  injunction.  But  in  my  opinion  we  must 
treat  the  way  this  case  was  dealt  with  in  the  Court  below  as  pre- 
cluding us  from  entering  into  that  question.  It  was  dealt  with 
on  the  footing  that  there  were  questions  of  law  to  be  decided, 
and  if  they  were  decided  against  the  Defendant,  the  Defendant 
conceded  or  rather  did  not  deny,  that  there  was  such  a  substantial 
interference  with  the  light  in  respect  of  which  the  Plaintiff  claimed 
protection  as  to  entitle  him  to  an  injunction. 


BowEN,  L.J. : — 

In  deciding  this  case  we  have  to  put  a  construction  on  the  3rd 
section  of  the  Prescription  Act  (2  &  3  Will.  4,  c.  71).  The  point 
is  one  of  some  novelty  as  well  as  of  importance. 

We  must  begin  by  considering  what  it  is  with  respect  to  the 
access  of  light  that  this  Act  has  done.  In  KelJc  v.  Pearson  (1), 
(1)  Law  Rep.  6  Ch.  811. 
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Lord  Justice  James  expressed  an  opinion  that  the  statute  has  in  c.  A. 

no  degree  altered  the  pre-existing  law  as  to  the  nature  and  extent  1886 
of  the  right  of  access  of  light.    His  language  must  not  be  mis- 

understood.  Since  the  statute,  as  before,  the  right  remains  a  right  ^^^^ 

to  have  an  amount  of  access  of  lio^ht  to  and  throuo^h  apertures  in   

^  .  Bowen,  L. 

a  house  or  building  which  would  be  sufficient  for  the  use  and   

occupation  of  the  building.  It  is  not  a  right  in  gross,  but  a  right 
to  light  in  connection  with  a  "dwelling-house,  workshop,  or 
building,"  the  building,  workshop,  or  dwelling-house  being  the 
means  by  which  the  light  is  enjoyed  for  a  period  of  twenty  years, 
and  by  which  the  right  to  enjoy  it  is  acquired.  But  the  right 
has  been  altered  by  an  Act  of  Parliament  in  one  and  a  very 
material  sense.  It  used,  in  the  absence  of  a  specific  agreement, 
to  depend  on  the  implication,  derived  from  user,  of  some  supposed 
covenant  by  the  owner  of  the  servient  tenement,  by  which  he  was 
deemed  to  have  precluded  himself  from  thenceforward  interfering 
with  the  access  of  light  to  the  dominant  tenement  to  the  extent 
of  such  user.  What  the  statute  has  done  is  to  create  a  fresh 
origin  for  the  right.  The  origin  of  the  right  is  to  be,  not  the 
supposition  of  any  implied  covenant, — that  is  not  necessary,  pro- 
vided you  fulfil  the  requirements  of  the  statute  as  to  enjoyment 
for  a  certain  period — not  enjoyment  as  of  right,  but  actual  enjoy- 
ment. There  may  still,  since  the  statute,  be  conventional  agree- 
ments between  the  parties  which  dispense  with  the  necessity  of 
proving  even  the  enjoyment  for  twenty  years,  but  the  statutory 
origin  which  it  is  necessary  to  consider  in  the  present  instance 
is  an  alleged  enjoyment  for  twenty  years.  Coming  to  the  language 
of  the  section,  what  does  it  do  ?  It  seems  to  me  that  it  creates 
an  indefeasible  right  to  the  access  of  a  specific  quantity  of  light 
for  the  use  of  a  house,  workshop,  or  building.  Mr.  Barber  argued 
that  this  right  was  only  a  right  to  have  the  light  enter  through 
the  same  definite  aperture.  The  statute,  however,  says  nothing 
about  an  aperture,  though  it  is  perfectly  true  that  we  cannot  read 
the  statute  intelligently  without  seeing  that  it  assumes  that 
there  must  be  some  measure  of  the  enjoyment  in  order  accurately 
to  fix  the  right  which  is  to  be  acquired  after  an  enjoyment  of 
twenty  years,  and  that  measure  can  only  be  the  windows  or  aper- 
tures of  the  house;  or,  to  speak  still  more  strictly  and  accurately, 
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C.  A.  the  measure  of  the  enjoyment  and  the  measure  of  the  right 
1886  acquired  are  not  the  windows  and  apertures  themselves,  which 
Scott  '  would  involve  a  continuing  structural  identity  of  the  windows,  but 
Pape  position  of  the  windows,  which  necessarily  limit  and 
  define  the  amount  of  lisrht  that  arrives  ultimately  for  the  house's 

Bowen,  L.J.  ,  ^  .  . 

  use.   That,  as  it  seems  to  me,  is  the  measure  which  reason  evolves 

from  the  words  of  the  Act  of  Parliament.  The  section  does  not 
merely  say  "access"  but  "the  access  and  use  of  light  to  and  for 
any  dwelling-house,  workshop,  or  other  building,"  and  "  enjoyed 
therewith."  Mr.  Barber  endeavoured  to  persuade  us  that  no  right 
could  be  enjoyed  after  the  lapse  of  twenty  years  if  there  had  been 
any  fluctuation  in  the  mess  are  of  the  access  and  use  of  the  light 
during  the  twenty  years.  I  cannot  myself  see  that  the  statute 
warrants  any  such  view.  I  should  have  thought  that  if  there 
has  been  a  use,  for  ten  years  out  of  the  twenty,  of  a  small  window, 
which  is  enlarged  during  the  remaining  ten  years  of  the  twenty 
to  double  its  size,  the  only  right  acquired  in  the  twenty  years- 
was  the  right  to  have  arrive  for  the  use  of  your  house  the  mini- 
mum portion  of  the  pencils  of  light  which  had  passed  through 
this  smaller  structure ;  because  you  could  not  be  said  to  have 
enjoyed  the  larger  amount  of  light  for  twenty  years  when  you 
had  enjoyed  it  for  ten  years  only — and  I  should  pause  for  some 
time  before  coming  to  the  conclusion  that  a  man  after  using 
the  smaller  access  of  light  for  twenty  years  through  the  windows 
had  lost  his  right  to  all  access  whatsoever  merely  because  at  some 
time  during  that  period  he  had  fruitlessly  attempted  to  acquire 
an  enjoyment  of  more.  The  right  once  acquired  seems  to  me  to 
be  a  right  the  true  nature  of  which  you  can  only  define  by  with- 
drawing your  mind  from  the  consideration  of  the  identity  of  the 
aperture  through  which  the  enjoyment  has  been  had  and  fixing 
it  on  the  amount  of  light  which  has  reached  it  and  passed  through 
it.  What  the  person  who  has  acquired  the  right  is  entitled  to  is 
not  the  window  but  the  free  access  of  such  an  amount  of  light  as 
has  passed  through  that  window. 

Is  that  right  lost  by  anything  short  of  abandonment  ?  In  the 
first  place  how  can  you  lose  a  right  to  a  definite  amount  of  light 
by  trying  to  enjoy  for  your  own  purposes  more  light  than  you 
had  acquired  a  prescriptive  right  to  enjoy  ?    If  a  man  has  a 
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certain  amount  of  ligLit  at  his  disposal  for  use,  it  seems  to  me      C.  A. 
that  he  has  a  perfect  right  to  make  the  best  of  it,  as  Mr.  Bighj  ^  1886 
said,  and  that  he  is  not  bound  only  so  to  use  his  land  as  to  scott 
exercise  the  minimum  of  enjoyment  which  is  to  come  by  the 
twenty  years'  user.    He  may  use  his  land  as  he  pleases.    It  is 
true  that  any  additional  user  will  not  increase  the  right,  but  it 
does  not  seem  to  me  that  any  additional  user  can  diminish  it.  I 
think  that  must  follow  from  TapUng  v.  Jones  (1),  which  established 
that  a  man  by  adding  to  his  own  property,  by  adding  new  windows, 
did  not  lose  his  right  to  the  access  of  light  through  the  old 
windows,  and,  applying  reason  to  work  out  the  logic  of  that 
decision  it  must  follow  that  a  man  may  lessen  his  light  without 
losing  everything.     A  man  by  blocking  up  a  part  of  old  lights 
and  adding  new  windows  does  not  lose  his  right  to  so  much  of  the 
old  light  as  is  not  so  blocked  up. 

Then  it  is  said  that  you  may  not  alter  the  building.  I  have 
endeavoured  to  explain  why  I  think  the  structural  identity  of  the 
aperture  is  not  a  test  so  much  as  the  position  and  size  of  the 
aperture.  It  is  said  that  Blanchard  v.  Bridges  (2)  is  inconsistent 
with  this.  That  case  was  decided  under  the  old  law,  before  the 
statute,  and  it  may  be  that,  as  Mr.  Justice  Fatteson  seems  to  have 
thought,  the  origin  of  the  right  to  enjoy,  or  in  other  words  the 
consent,  it  may  be,  of  some  preceding  owner  of  the  servient  tene- 
ment, was  the  matter  to  be  regarded,  and  that  the  supposed 
consent  of  such  owner,  from  which  the  right  flowed,  must  be 
looked  at  with  reference  to  the  state  of  things  at  the  time  the 
right  was  given.  I  am  not  prepared  to  say  that  I  can  follow  his 
reasoning  so  clearly  as  I  should  like,  but  whatever  be  the  view 
entertained  in  that  case,  what  need  is  there  to  apply  any  such 
reasoning  to  a  right  which  has  now  a  statutory  origin  ?  If  the 
right  is  a  right  to  a  definite  amount  of  the  pencils  of  light  for  the 
use  of  the  dwelling-house,  why  may  not  the  owner  of  the  house 
advance  or  recede  as  he  chooses  ?  He  will  obtain  by  so  doing 
no  more  enjoyment  of  light  than  that  to  which  he  is  entitled. 
He  does  not  increase  the  burden  on  his  neighbour's  tenement,  and 
he  does  not,  as  it  seems  to  me,  do  anything  which  affects  the 

(1)  11  H.  L.  C.  290.  (2)  4  Ad.  &  E.  176. 
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right  given  him  by  the  Act  of  Parliament  itself.  It  has  been 
decided  in  the  cases  of  Staight  v.  Burn  (1)  and  Ecclesiastical  Com- 
missioners V.  Kino  (2)  that  the  right  to  these  pencils  of  light 
remains  even  though  the  dominant  tenement  may  be  pulled 
down  or  altered  with  a  view  to  being  rebuilt.  They  shew  that  the 
structural  identity  of  the  building  is  not  the  test,  but  I  think  they 
shew  more,  viz.,  that  the  measure  of  enjoyment  is  not  the  aperture 
itself  but  the  size  and  dimensions  of  an  aperture  in  that  position. 

Alteration  of  the  building  has  nothing  to  do  with  the  question, 
— the  question  is  whether  any  change  is  being  made  in  the 
measure  of  the  volume  of  light  that  arrives  there. 

There  is,  however,  one  way  in  which  the  right  may  be  lost.  It 
may  be  that  the  destruction  of  the  identity  of  the  building  may, 
if  it  amounts  to  an  abandonment,  put  an  end  to  the  statutory 
right  which  has  been  acquired.    A  right  acquired  by  statutory 
enjoyment  may  certainly  be  lost  by  abandonment,  and  I  do  not 
say  that  if  it  can  be  shewn  that  a  building  has  been  so  altered 
that  the  proper  inference  from  the  alteration  and  from  the  conduct 
of  the  dominant  owner  is  that  he  has  released  or  abandoned  his 
right,  or  has  given  the  owners  of  the  servient  tenement  the  right 
to  believe  and  to  act  on  the  belief  that  he  no  longer  intends  to 
insist  on  it,  there  may  not  then  be  an  abandonment.    But  it  is 
not  easy  to  prove  abandonment  from  the  mere  alteration  or  the 
rebuilding  of  the  building.    A  building  wants  light  if  it  has  any 
windows  in  it  and  is  not  a  blank  wall ;  and  it  would  take  a  great 
deal  to  persuade  me  that  a  man  intends  to  abandon  any  of  the 
old  light  he  enjoyed,  if  the  building  is  rebuilt  substantially  so  as 
to  preserve  evidently  and  without  confusion  of  proof  the  enjoy- 
ment either  of  the  whole  of  the  volume  of  light  which  was  enjoyed 
before  or  of  some  material  part  of  it.    In  this  particular  case  I 
think  there  has  been  no  abandonment  at  all. 

I  agree  with  Lord  Justice  Cotton  in  thinking  that  it  is  too  late 
now  to  consider  the  point  raised  at  the  end  of  the  Appellant's 
argument,  that  as  to  one  or  two  of  the  windows  no  substantial 
damage  has  been  done,  and  I  do  not  think  that  we  could  decide 
in  favour  of  that  point  upon  the  materials  before  us. 

(1)  Law  Eep.  5  Ch.  163.  (2)  14  Ch.  D.  213. 
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The  material  question  in  this  case  appears  to  me  to  turn  on 
the  3rd  section  of  the  2  &  3  Will.  4,  c.  71.    [His  Lordship  read  Scott 
the  section  and  proceeded : — ]    I  pause  to  observe  that  in  my  Pape. 
judgment  the  word  "  access,"  as  used  in  that  section,  does  not 
refer  to  the  access  through  the  orifice — through  the  aperture  or 
window — but  to  the  freedom  of  passage  over  the  servient  tenement, 
and  I  think  some  confusion  has  arisen  from  supposing  that  the 
access  referred  to  there  is  the  access  through  the  window  of  the 
dominant  tenement.  Undoubtedly  the  two  are  closely  connected 
together,  because  the  right  acquired  under  this  section  of  the 
statute  by  the  dominant  tenement  is  governed  and  measured  by 
the  access  to  the  dominant  tenement,  and  therefore  the  aperture 
which  lets  the  light  into  the  dominant  tenement  defines  in  a 
manner  familiar  to  us  all  the  area  which  must  be  kept  free  over 
the  servient  tenement.    The  two  things  are  closely  connected 
together — the  one  is  the  measure  of  the  other — but  they  are  not 
the  same  thing. 

The  next  inquiry,  which  is  important,  is  this :  What  is  the 
meaning  of  the  word  "  thereto  "  in  the  passage  "  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible  "  ?    It  appears  to  me 
plain  that  it  must  mean  the  right  "  to  the  same  access  and  use  of 
light  to  and  for  any  dwelling-house,  workshop,  or  other  building." 
It  has  not  been  contended,  and  I  think  it  could  not  be  reasonably 
contended,  that  the  right  was  one  in  gross — that  the  right  was 
one  which  could  be  enjoyed  except  in  connection  with  a  "  dwell- 
ing-house, workshop,  or  other  building."    But  it  has  been  con- 
tended that  the  building  to  enjoy  it  after  the  lapse  of  twenty 
years  must  be  the  same  building  as  that  which  acquired  it  during 
the  twenty  years,  or  at  the  end  of  the  twenty  years.    The  statute 
says  nothing  of  the  sort ;  it  does  not  say  "  to  the  same  dwelling- 
house,  workshop,  or  building."     I  can  see  no  reason  or  ground 
upon  principle  or  authority  why  we  should  import  such  a  limi- 
tation into  the  Act.    I  think,  therefore,  that  the  Act  is  silent  as 
to  identity  of  aperture,  and  is  silent  as  to  identity  of  building. 
All  the  Act  does  is  to  give  the  same  sort  of  access  and  user  of 
light,  and  it  must  certainly  not  be  more  than  it  was  before. 
Through  what  aperture  that  light  comes  in,  or  for  what  building 
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C.  A.  this  light  is  used,  after  the  expiration  of  the  twenty  years  is,  as 
1886  far  as  the  statute  is  concerned,  a  matter  of  entire  indifference. 
Scott  That  is  my  view  of  the  true  meaning  of  the  section.  Of  course 
Pape.  ^^^^  follow  that  every  building  erected  by  the  owner  of  the 
s-^Tj     dominant  tenement  is  entitled  to  this  light.    If  that  building  is 

  so  placed  as  that  it  cannot  make  use  of  light  passing  over  the 

same  space  as  the  original  building  enjoyed,  then  it  does  not  use 
the  same  light  "  to  or  for  any  dwelling-house,  workshop,  or 
building,"  and  therefore  the  alteration  in  the  building,  by  alter- 
ing the  light  which  is  used,  has  deprived  the  new  building  of  the 
right  to  enjoy  light  which  it  does  not  use.  It  does  not  bring 
itself  therefore  within  the  section.  Again,  it  may  well  be  that 
the  new  building  may  be  constructed  in  such  a  manner  as  to 
shew  evidence  of  intention  to  abandon  for  ever  the  use  of  the 
light  to  which  the  old  building  was  entitled.  In  that  way  the 
alteration  of  a  building  may  be  of  the  last  importance. 

It  has  been  argued  in  the  present  case  that  we  have  such  an 
alteration,  and  that  the  difference  between  the  position  of  the 
windows  in  the  new  building  and  those  which  existed  in  the  old 
is  evidence  of  intention  to  abandon  for  ever  any  claim  to  the 
right  to  light  which  existed  in  the  old  building.  But  I  am 
bound  to  say  that  I  can  come  to  no  such  conclusion.  When  you 
open  a  window  it  is  very  difficult  to  suppose  that  you  intend 
to  abandon  the  right  to  the  access  of  light  to  the  building. 
When  you  have  closed  a  window,  it  may  be  that  the  Court  or 
jury  might  see  an  intention  to  abandon  the  right ;  but  when  you 
maintain,  either  in  its  entirety  or  to  a  considerable  part  of  it, 
the  old  window,  it  is  difficult  to  suppose  that  you  mean  to  give 
up  a  right  to  the  light  which  that  window  or  a  portion  of  it  enjoyed. 
The  question  of  abandonment  is  one  of  intention,  to  be  gathered 
from  all  the  circumstances  of  the  case,  and  looking  at  all  the 
circumstances  of  this  case  I  have  come  to  the  conclusion  that 
there  was  an  intention  to  use  all  the  light  which  the  old  windows 
were  entitled  to  use,  and  no  intention  to  abandon  any  part  of  it. 

Again,  it  may  well  be  that  the  alteration  of  a  building  may  put 
an  end  to  the  Plaintiff's  right  in  this  ;.way,  that  it  has  become 
impossible  for  him  to  prove  that  the  access  of  light  he  is  claiming 
is  the  same  as  that  which  existed  to  the  old  window.  Whenever 
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such  a  difficulty  of  proof  arises  in  the  Plaintiff's  case  by  reason  c.  A. 

of  his  change  in  the  building,  then  undoubtedly  his  right  may  be  1886 

lost  by  the  change  which  he  has  himself  caused.    But  where  the  §0^^ 

new  building  does  use  the  same  light,  avails  itself  of  the  same  pj^^ 

access  of  light  as  the  old,  where  there  has  been  no  intention  of   

,  Fry,  L.J, 

abandonment,  and'  where  there  has  been  no  loss  of  evidence  and   

no  incapacity  to  prove  the  identity  of  the  old  light  and  that 
which  has  been  interfered  with,  all  of  which  circumstances  in  my 
judgment  occur  in  the  present  case,  then  I  see  nothing  in  the 
statute  to  deprive  the  owner  of  the  new  building  of  the  right  to 
the  access  of  light  which  existed  in  the  old  building. 

I  think,  therefore,  that  the  judgment  of  Mr.  Justice  North  in  the 
present  case  was  right,  and  the  appeal  must  be  dismissed  with 
costs. 

Solicitors  :  Bonner,  Wright,  &  (7o.,  agents  ior  Ridley,  Newcastle  ; 
Grossman,  Grossman,  &  Prichard,  agents  for  Stanton  &  Athinson, 
Neivcastle. 

M.  W. 


In  re  ATKINSON.  C.  A. 

ATKINSON  V.  BRUOE.  1886 

[1885    A.    473.]  Feb.  9. 

Settled  Land  Act — Tenant  for  Life — Persons  having  Powers  of  Tenant  for  Life 
— Discretionary  Trust  for  Application  of  Income  during  Life — Settled  Land 
Act,  1882  (45  (fc  46  Vict.  c.  38),  s.  2,  subs.  5,  6,  10  {cl.  i.) ;  s.  51 ;  s.  58 
sub-s.  1  (els.  vi.,  ix.). 

A  trust,  althougli  it  be  to  last  during  tlie  life  of  A.,  to  apply  the  rents 
and  profits  of  an  estate  for  the  benefit  of  A.  and  of  his  wife  and  his  children, 
if  any,  does  not  constitute  A.  or  A,  and  his  wife  together,  a  tenant  for 
life  of  the  estate  under  sect.  2,  sub-sect.  6  of  the  Settled  Land  Act,  1882 
or  a  person  with  the  powers  of  a  tenant  for  life  under  sect  58  of  that  Act. 

Decision  of  Pearsoii,  J.,  affirmed. 

The  word  **  possession,"  in  sect.  2,  sub-sect.  5,  and  in  sect.  58,  sub-sect.  1, 
is  to  be  read  as  in  antithesis  to  "remainder"  or," reversion." 

The  words  "  so  entitled,"  in  sect.  2,  sub-sect.  6,  mean  entitled  under  the 
direction  in  the  preceding  sub-section,  i.e.  for  life. 

This  was  an  appeal  by  J.  E.  Atkinson  and  his  wife  from  a 
decision  of  Mr.  Justice  Pearson  (1)  dismissing  a  summons,  and  in 

(1)  30  Ch.  D.  605. 
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C.  A.  effect  holding  that  the  Appellants  did  not  together  constitute  a 
1886  tenant  for  life  of  an  estate  called  the  Sigh  Trewitt  estate,  or  a 
^J^g  person  with  the  powers  of  a  tenant  for  life. 
Atkinson.  j^^lam  Atkinson,  by  his  will,  dated  the  26th  of  May,  1875, 
devised  the  High  Treivitt  estate  to  certain  uses  which  were 
similar  to  uses  declared  of  another  estate  called  the  Norbottle 
estate,  and  which  were  as  follows :  To  the  use  of  the  Defendants, 
T.  D,  Bruce  and  A.  C.  Bruce,  their  heirs  and  assigns,  during  the 
life  of  his  son,  the  Plaintiff,  J.  E.  Atkinson,  upon  trust  to  receive 
the  rents  and  profits  thereof  and  manage  the  same,  and  after  pay- 
ment of  all  costs  and  outgoings  incurred  in  relation  to  the  same, 
and  of  the  interest  on  any  mortgages,  to  hold  the  residue  of  the 
rents  and  profits  upon  the  trusts  thereinafter  mentioned,  and  from 
and  immediately  after  the  death  of  /.  E.  Atkinson  to  the  use  of 
his  first  and  other  sons  successively  in  tail  male,  with  divers  re- 
mainders over.  And  the  testator  directed  that  the  trustees  should 
during  the  life  of  J.  E.  Atkinson  pay  and  apply  the  clear  residue 
of  any  rents  and  profits  of  the  devised  estate  which,  under  the 
trusts  thereinbefore  contained,  should,  during  the  life  of  /.  E. 
Atkinson,  become  payable  to  the  trustees,  in  such  manner  in 
all  respects  as  they  should  think  fit  for  or  towards  the  main- 
tenance and  support  or  otherwise  for  the  benefit  of  J.  E.  Atkin- 
son and  of  any  wife  with  whom  he  might  intermarry,  and  his 
child  or  children  by  her,  or  for  the  benefit  of  any  one  or  more  of 
such  objects ;  and  so  that  in  case  /.  E.  Atkinson  should  at  any 
time  assign,  anticipate,  or  charge,  or  attempt  to  assign,  anticipate 
or  charge  his  interest  under  the  will  or  any  part  thereof,  or 
should  do  any  act  whereby  either  directly  or  by  operation  of  law 
he  would,  if  absolutely  entitled  to  such  interest,  be  deprived  or 
be  liable  to  be  deprived  of  the  benefit  or  enjoyment  thereof,  then 
and  immediately  thereupon  the  trust  thereinbefore  declared  in 
favour  of  /.  E,  Atkinson  should  absolutely  cease  and  determine, 
and  the  rents  and  prpfits  should  thenceforth  during  his  life  be 
applied  by  the  trustees  either  for  the  maintenance  and  support  or 
benefit  of  /.  E.  Atkinson,  or  for  such  other  purposes  and  in  such 
manner  in  all  respects  as  the  trustees  should  in  their  absolute 
discretion  think  fit. 

The  testator  died  on  the  6th  of  June,  1875.    /.  E.  Atkinson 
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married  his  present  wife  in  September,  1884.  No  issue  were  born 
at  the  date  of  the  application  on  which  the  order  appealed  from 
was  made,  nor  had  /.  E.  Atkinson  done  anything  to  determine  the 
trust  in  his  favour. 

Coohson,  Q.C.,  and  Mulligan^  for  the  Appellants  : — 

By  force  of  sect.  2,  sub-sects.  5, 6,  and  10  (cl.  i.),  the  Appellants, 
as  persons  who  have  for  the  time  being  concurrent  beneficial  in- 
terests in  the  income  of  settled  land  during  the  life  of  one  of 
them,  viz.  J".  E.  Atkinson,  together  constitute  a  tenant  for  life. 

But  if  they  are  not  a  tenant  for  life  within  sect.  2,  they  are 
in  the  position  of  a  person  having  the  powers  of  a  tenant  for  life 
under  sect.  58,  sub-sect.  1  (els.  vi.  and  ix.).  They  are  two  persons 
having  concurrent  interests  during  the  life  of  /.  E.  Atkinson, 
under  a  direction  (not  a  power)  in  the  will  to  receive  the  income 
of  the  settled  land.  The  quantum  of  interest  is  immaterial,  as  is 
the  fact  that  it  may  cease  on  the  birth  of  children,  or  may  be 
forfeited  on  the  bankruptcy  of  /.  E.  Atkinson.  There  is  a  sub- 
sisting direction  during  his  life,  and  while  there  is  no  other 
object  in  whose  favour  the  trustees  may  exclude  the  Appellants, 
the  Appellants  have  between  them  a  present  as  opposed  to  a  re- 
versionary interest,  which  is  the  meaning  to  be  given  to  "  posses- 
sion "  both  in  sect.  2  and  sect.  58.  Although  the  amount  of  this 
interest  cannot  be  defined  distinctly,  any  interest,  however  small, 
if  in  the  nature  of  a  life  interest,  although  determinable  on  any 
event,  is  sufficient  to  give  the  person  or  persons  having  that 
interest  the  powers  of  a  tenant  for  life  under  sect.  58 :  In  re 
Jones  (1),  In  re  Clitheroe  Estate  (2).  The  interest  of  /.  E. 
Atkinson  is  under  the  terms  of  the  trust  such  that  his  trustee  in 
bankruptcy  could  insist  on  the  money  being  applied:  Young- 
husband  v.  Gisborne  (3). 

Then  sect.  51  prohibits  any  provision  the  effect  of  which  would 
be  to  exclude  the  statutory  powers  of  a  tenant  for  life. 

Cozens-Hardy,  Q.C,  and  Dunham,  for  the  trustees,  were  not 
called  upon. 

(1)  26  Oh.  D.  736.  (2)  31  Ch.  D.  135. 

(3)  1  Coll.  400. 
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Cotton,  L.J. : — 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  Pearson  hold- 
ing that  the  Appellants,  Mr.  J".  E,  Atkinson  and  his  wife,  do  not 
together  constitute  a  tenant  for  life  of  the  High  Trewitf  estate 
within  sect.  2  of  the  Settled  Land  Act,  1882,  nor  a  person  with  the 
powers  of  a  tenant  for  life  within  sect.  58  of  that  Act. 

Mr.  Coohson  has  mainly  relied  on  the  provisions  of  sect.  58,  so 
I  will  take  that  section  first.  [His  Lordship  read  sub-sect.  1  and 
cl.  vi.  of  that  sub-section,  and  proceeded : — ]  Now,  I  agree  that 
the  words  "  in  possession  "  in  sub-sect.  1  are  to  be  read  as  contra- 
distinguished from  "  in  reversion  "  or  "  in  remainder."  Clause  vi. 
has  been  principally  used  in  aid  of  the  argument  based  on  cl.  ix. 
of  the  same  sub-section.  [His  Lordship  read  cl.  ix.,  and  pro- 
ceeded : — ]  I  will  assume  that  sub-sect.  6  of  sect.  2  applies,  and 
that  no  difficulty  is  caused  by  the  fact  of  there  being  two  persons 
to  constitute  a  tenant  for  life.  But  where  is  there  in  the  gift  in 
this  will  any  direction  to  pay  to  the  Appellants  or  to  either  of 
them  during  the  life  of  the  husband  or  any  one  else  ?  I  will  put 
out  of  consideration  the  clause  of  defeasance  on  the  bankruptcy. 
It  cannot  be  said  that  there  is  any  direction  for  payment  to  the 
husband  or  to  the  husband  and  wife  during  any  person's  life.  It 
is  true  that  there  is  a  trust,  which  is  to  last  during  the  life  of  the 
husband,  to  apply  the  rents  and  profits  of  the  hereditaments  for 
the  benefit  of  the  husband  and  wife  and  their  children,  if  any.  It 
is  not  therefore  a  trust  for  payment  to  the  husband  or  husband 
and  wife  during  the  life  of  the  husband  with  a  gift  over,  or  for- 
feiture of  the  interest  in  the  event  of  there  being  children,  but 
merely  a  direction  to  pay  to  these  two  persons,  or  one  of  them, 
until  other  objects  of  the  trust  come  into  existence,  who  will  then 
be  included  in  the  class  amongst  whom  the  trustees  may  at  their 
discretion  apply  those  rents  and  profits.  But  this  is  not  the  same 
thing  as  a  direction  for  payment  to  the  husband  or  wife  or  either 
of  them  during  the  life  of  the  husband. 

Then  it  is  said  that  clause  vi.  of  that  sub-section  can  be  read  in 
aid  of  clause  ix.,  and  that  a  tenant  for  his  own  or  any  other  life,  or 
whose  estate  is  liable  to  cease  in  any  event  during  that  life,  or 
to  be  defeated  by  an  executory  limitation  over,  is  still  entitled  to 
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exercise  the  powers  of  a  tenant  for  life.  That  is  true,  but  we  must 
have  the  precise  case  mentioned  by  the  Act.  Here  there  is  not 
to  be  found  anywhere  in  this  trust  any  direction  for  payment  of 
income  of  land  to  the  husband  or  the  husband  and  wife  during 
any  person's  life  ;  therefore  the  Appellants  do  not  come  within 
that  sub-section,  as  would  a  person  who  is  made  tenant  for  life 
subject  to  defeasance  of  that  life  interest. 

Then  sub-sects.  5  and  6  of  sect.  2  have  been  relied  on.  [His 
Lordship  read  those  sub-sections  and  proceeded : — ]  The  two  or 
more  persons  so  entitled  in  sub-sect.  6  must  be  persons  entitled 
under  the  direction  in  sub-sect.  5.  But  what  I  have  before  said 
as  to  the  position  of  the  Appellants  prevents  the  husband,  and 
the  husband  and  wife  together,  from  coming  under  sub-sect.  5, 
and  consequently  under  sub-sect.  6.  I  do  not  think  that  if  there 
had  been  a  direction  to  pay  to  the  husband  or  wife  the  case  would 
have  come  under  these  sub-sections,  although  possession  of  land 
includes  receipt  of  income  of  land.  I  cannot  think  that  such  a 
person  would  have  been  in  the  position  of  a  person  "  beneficially 
entitled  to  possession  of  settled  land."  The  Appellants  must 
come,  if  at  all,  within  sect.  58 ;  but,  for  the  reasons  I  have  before 
given,  in  my  opinion  they  do  not. 

It  is  said  that  sect.  51  prevents  our  coming  to  this  conclusion, 
because  that  section  prohibits  the  insertion  in  a  settlement  of  any 
provision  the  effect  of  which  will  be  to  prevent  a  tenant  for  life 
exercising  the  powers  of  the  Act.  But  to  make  sect.  51  apply 
you  must  find  in  the  settlement  a  limitation  which,  but  for  an 
attempted  prohibition,  would  constitute  a  tenant  for  life  capable 
of  exercising  the  powers  of  the  Act.  And  here  the  husband  has 
not  individually,  nor  have  he  and  his  wife  collectively  been  made 
a  tenant  for  life,  or  in  the  position  of  a  person  having  the  powers 
of  a  tenant  for  life.  That  section  therefore  has  no  application. 
The  appeal  must  be  dismissed. 
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BowEN,  L.J. : — 

I  am  of  the  same  opinion.  I  do  not  think  that  the  Appellants, 
or  either  of  them,  are  or  is  a  tenant  for  life,  or  a  person  with  the 
powers  of  a  tenant  for  life. 
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0.  A.      Fry,  L.J.  :— 

I  am  entirely  of  the  same  opinion. 

In  re 

Atkinson.       Solicitors  for  Appellants  :  Smiles,  Binyon,  &  OUard,  agents  for 
Atkinson    Welchman  &  CarricJc,  Wisheach. 
Bruce.        Solicitors  for  Trustees :  Crowdy,  Son  &  Tarry, 

•  •  M.  W. 


CA.  NATIONAL  PKOVINCIAL  BANK  OF  ENGLAND 

V.  GAMES. 

PEAESON,J.  r^gg3    -^^  ^325-] 

Aug.  11, 12 ; 

Nov.  25.     Mortgagor  and  Mortgagee — Foreclosure  Action — Equitahle  Mortgage  hy  Deposit 
C.  A.  —  Costs  of  Mortgagee. 


1886 
Feb.  10,  11. 


In  an  action  to  foreclose  a  mortgage  by  deposit  of  title  deeds,  accom- 
panied by  a  memorandum  by  which,  the  mortgagor  agreed  to  execute  a 
legal  mortgage  of  his  estate  and  interest  at  the  request  of  the  mortgagee, 
the  Taxing  Master  disallowed  the  following  charges  in  the  mortgagees'  bill 
of  costs  : — (1)  Costs  of  an  action  in  the  Queen's  Bench  Division  for  recovery 
of  the  debt.  (2)  Costs  of  correspondence  with  a  surety  who  had  given  a 
promissory  note  for  part  of  the  debt.  (3)  Costs  of  investigating  the  mort- 
gagor's title.  (4)  Costs  of  preparing  a  legal  mortgage  which  the  mortgagor 
refused  to  execute.  (5)  Costs  of  correspondence  with  the  mortgagor  as  to 
the  legal  mortgage. 

Held,  by  Pearson,  J.,  that  heads  (1)  and  (2)  must  be  allowed,  but  that 
the  Taxing  Master  was  right  in  disallowing  (3),  (4),  and  (5). 

Held,  on  appeal,  that  a  mortgagee  is  entitled  to  be  allowed  in  account  the 
costs  of  all  proceedings  reasonably  taken  by  him  to  enforce  his  rights  under 
the  mortgage  contract,  including  proceedings  to  obtain  the  mortgage  money 
or  any  part  thereof,  either  from  the  mortgagor,  or  from  a  surety,  or  out  of 
the  estate,  and  that  therefore  heads  (2),  (4),  and  (5)  must  be  allowed.  That 
(1)  would  ordinarily  be  a  proper  charge  but  in  the  present  case  it  could  not 
be  allowed  as  it  was  excluded  by  the  special  terms  of  the  order  directing 
taxation,  and  that  (3)  could  not  be  allowed,  as  an  investigation  of  the  title 
was  not  necessary  for  the  purpose  of  preparing  the  legal  mortgage,  but 
that  the  mortgagees  must  be  allowed  all  expenses  properly  incurred  with 
reference  to  the  preparation  of  the  legal  mortgage,  which  would  include 
the  expense  of  such  inspection  of  the  title  deeds  as  was  necessary  for 
preparing  it. 

Ellison  V.  Wright  (1)  preferred  to  Lewis  v.  John  (2). 

In  December,  1879,  George  Games  deposited  with  the  Plaintiffs, 
who  were  his  bankers,  certain  deeds  and  writings,  with  a  memo- 
(1)  3  Euss.  458.  (2)  9  Sim.  366. 
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randum  of  deposit  stating  that  lie  deposited  them  as  a  security 
by  way  of  equitable  charge  on  the  lands  comprised  in  them  for 
the  payment  of  all  moneys  due  or  to  become  due  from  him  to  the 
Bank,  including  banking  charges,  "  And  I  agree  upon  request  to 
execute  to  your  said  bank  a  mortgage  of  all  my  estate  and  interest 
in  the  hereditaments  and  premises  comprised  in  such  title  deeds 
and  writings,  such  mortgage  to  contain  a  covenant  for  payment, 
power  of  sale,  and  all  other  usual  clauses." 

In  1882  the  Plaintiffs  commenced  an  action  in  the  Queen's 
Bench  Division  for  the  balance  due  from  Games,  and  on  the  6th 
of  May,  1882,  judgment  was  signed  for  £1640  8s.  8c?.,  and  costs  to 
be  taxed.    The  costs  were  taxed  at  £8  10s.  Id, 

A  Miss  Games  had  given  a  promissory  note  as  surety  for  part  of 
the  balance.  After  the  judgment  some  correspondence  took  place 
with  her  as  to  this  note.  It  turned  out  that  her  circumstances 
were  such  that  nothing  could  be  recovered  from  her. 

In  1883  the  bank,  to  whom  a  considerable  sum  was  still  owing, 
determined  to  have  legal  mortgages  executed  of  the  different 
properties  comprised  in  the  security.  Mortgage  deeds  were  accord- 
ingly prepared,  and  some  correspondence  with  Games  on  the 
subject  took  place,  but  he  would  not  execute  them. 

In  November,  1883,  the  Plaintiffs  commenced  this  action  against 
Games  for  foreclosure.  After  the  commencement  of  it  Games 
became  bankrupt,  and  the  action  was  revived  against  his  trustee 
On  the  10th  of  January,  1885,  it  was  ordered  by  consent  that 
upon  payment  by  the  trustee  to  the  Plaintiffs  of  the  sum  of 
£548  7s.  6d.,  the  amount  due  to  the  Plaintiffs  as  agreed,  together 
with  their  costs  of  the  action,  including  therein  any  charges  and 
expenses  properly  incurred  by  them  as  mortgagees  subsequently 
to  the  6th  of  May,  1882,  to  be  taxed  by  the  Taxing  Master,  the 
action  should  stand  dismissed. 

The  Plaintiffs  carried  in  a  bill  of  costs,  the  first  part  of  which, 
comprising  items  prior  to  the  commencement  of  the  action,  com- 
menced with  (1)  £8  10s.  Id.,  the  costs  of  the  action  in  the  Queen's 
Bench  Division,  and  included  (2)  charges  for  investigating  the 
title  of  the  mortgagor;  (3)  charges  for  correspondence  witb 
Miss  Games  as  to  the  promissory  note  ;  (4)  the  costs  of  preparing 
the  legal  mortgages  ;  (5)  costs  of  correspondence  with  the  mort- 
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C.  A.      gagor  as  to  the  legal  mortgages.    The  Taxing  Master  disallowed 
1886      the  whole  of  these  items.    The  Plaintiffs  carried  in  objections  to 
National   ^^i^  disallowance,  as  to  the  first  item,  on  the  ground  that  a  mort- 
Bank  OF  ^  gagee  was  entitled  to  charge  against  the  mortgaged  estate  costs 
England    reasonably  incurred  in  recovering  the  mortgage  debt  at  law,  and 
Games.     as  to  the  subsequent  items  on  the  ground  that  a  mortgagee  was 
entitled  to  charge  against  the  mortgaged  estate  all  costs  reason- 
ably incurred  in  ascertaining  and  defending  his  rights,  and  in 
seeking  to  enforce  his  security. 

The  Taxing  Master  overruled  the  objections  and  gave  the 
following  reasons  :  "  My  answer  is,  that  the  items  disallowed  by 
me  are  not  mortgagees'  costs,  that  is,  such  costs  as  mortgagees  are 
entitled  to  against  the  property  in  mortgage.  A  mortgagee  is 
merely  a  secured  creditor,  and  is  only  entitled  to  party  and  party 
costs  against  the  mortgaged  property  of  any  action  for  foreclosure, 
or  to  obtain  possession,  &c.  The  item  £8  10s.  Id.  (taxed  costs  of 
judgment  in  the  Queen's  Bench  in  an  action  by  the  Bank  against 
George  Games)  is  recoverable  under  the  judgment,  and  does  not 
attach  on  the  mortgaged  property.  A  mortgage  deed  could  not 
be  charged,  and  in  this  case  of  an  equitable  mortgage  the  costs 
of  preparation  of  deeds  to  give  the  legal  title  are  in  the  same 
position.  Those  deeds  were  never  executed.  All  the  other  items 
are  between  solicitor  and  client,  and  not  between  party  and 
party :  see  Gregg  v.  Slater  (1),  and  French  v.  Baron  (2)." 

The  Plaintiffs  took  out  a  summons  to  review  the  certificate. 
The  summons  came  on  for  hearing  before  Mr.  Justice  Pearson  on 
the  11th  of  August,  1885. 

Sir  Arthur  Watson,  Q.C.,  for  the  Plaintiffs : — 

The  costs  which  have  been  disallowed  by  the  Taxing  Master 

are  all  proper  mortgagee's  costs  in  a  foreclosure  action,  and  should 

have  been  allowed. 

Upjohn,  for  the  trustee  in  the  bankruptcy  : — 

The  Taxing  Master's  view  is  right.    The  mortgagor  is  not 

bound  to  pay  the  costs  of  the  preparation  of  a  legal  mortgage. 

At  any  rate  those  costs  are  not  chargeable  against  the  mortgaged 
(1)  22  Beav.  314.  (2)  2  Atk.  120. 
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property.  Each  party  ought  to  bear  his  own  costs:  Fryce  v.  C.  A. 
Bury  (1)  ;  Gregg  v.  Slater  (2) ;  Fisher  on  Mortgages  (3).  The  188G 
same  principle  applies  to  the  costs  of  investigating  the  title.  National 

Provincial 

Sir  Arthur  Watson,  in  reply : —  Eng^nd 
Ellison  V.  Wright  (4)  is  an  authority  for  allowing  the  costs  of  games. 
the  judgment  in  the  Queen's  Bench  Division,  and  the  costs  of 
the  correspondence  with  the  surety.    And  that  case  was  followed 
by  Kindersley,  Y.C.,.  in  Merriman  v.  Bonney  (5),  in  spite  of  his 
own  doubt  as  to  the  propriety  of  the  rule. 

Upjohn,  in  reply  as  to  Ellison  v.  Wright: — 

That  case  conflicts  with  Lewis  v.  John  (6),  which  is  in  accord- 
ance with  the  view  expressed  by  Kindersley,  Y.C.,  in  Merriman  v. 
Bonney. 


1885.  Nov.  25.  Pearson,  J.  (after  stating  the  facts  and  the 
nature  of  the  items  which  the  Taxing  Master  had  disallowed, 
continued)  : — 

As  to  the  costs  of  the  judgment  in  the  action  in  the  Queen's 
Bench  Division,  I  have  no  doubt  they  ought  to  be  allowed.  The 
proceedings  were  reasonably  taken  by  the  mortgagees  to  obtain 
payment  of  what  was  due  to  them,  and  I  think  they  are  entitled 
to  their  costs  of  those  proceedings. 

With  regard  to  the  costs  of  the  correspondence  with  the 
surety,  if  the  Plaintiffs  had  taken  proceedings  against  the  surety 
to  enforce  payment  of  the  promissory  note  I  must  have  allowed 
them  the  costs  of  their  so  doing.  Ellison  v.  Wright  is  entirely 
in  point  as  to  that.  There,  "  on  a  bill  for  redemption,  the  Master 
of  the  Kolls  gave  to  the  defendant,  the  mortgagee,  the  costs  of  an 
action  which  he  had  brought  against  a  person  who  had  joined  the 
mortgagor  as  surety  in  a  bond  for  the  mortgage  money,  the  fruit 
of  the  action  being  lost  by  the  insolvency  of  the  surety ;  and  his 
Honour  stated  the  principle  to  be,  that  the  mortgagee  was  entitled 
to  be  allowed  in  account  against  the  mortgagor,  all  expenses 

(1)  2  Drew.  41.  (4)  3  lUiss.  458. 

(2)  22  Beav.  314.  (5)  12  AV.  K.  461. 

(3)  4th  Ed.  p.  925.  (6)  9  Sim.  366. 
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properly  incurred  for  the  recovery  of  the  mortgage  money."  That 
case  has  been  frequently  cited,  and,  so  far  as  I  know,  it  has  always 
been  acted  upon,  except,  perhaps,  by  Sliadwell,  Y.C.,  in  Lewis  v. 
John  (1).  If  the  two  cases  are  in  conflict,  I  prefer  Ellison  v. 
Wright  (2).  The  only  other  case  in  which  any  doubt  has  been 
thrown  upon  Ellison  v.  Wright  is  Merriman  v.  Bonney  (3),  in 
which  Kindersleg,  Y.C.,  said  (4) :  "  Then,  with  respect  to  the 
question  whether  the  costs  of  the  action  "  (an  action  on  the  mort- 
gagor's covenant  to  pay  interest)  "  were  costs  which  came  within 
the  description "  (of  costs  in  relation  to  the  mortgage  security) 
"according  to  the  case  of  Ellison  v.  Wright P  That  was  a  ques- 
tion which  his  Honour  should  not  decide  now,"  the  Taxing  Master 
would  see  what  costs  were  to  be  properly  allowed,  and,  if  any 
question  arose,  the  Court  would  be  bound  to  decide  it.  But  he 
was  bound  to  say  that,  if  it  had  not  been  for  that  case,  he  should 
think  that  they  were  not  costs  in  relation  to  the  mortgage  secu- 
rity." Nevertheless,  so  far  as  I  have  been  able  to  find,  though 
Ellison  V.  Wright  has  been  cited  before  Knight  Bruce,  L.J.,  Lord 
Bomilly,  M.E.,  and  Jessel,  M.E.,  none  of  those  learned  Judges 
has  expressed  any  doubt  as  to  the  correctness  of  the  decision.  I 
think  it  is  consistent  with  principle,  and  it  is  certainly  consistent 
with  justice.    Therefore,  I  allow  these  costs. 

The  remaining  items  are  the  Plaintiffs'  costs  of  the  preparation 
of  a  legal  mortgage  and  of  the  investigation  of  the  title  to  the 
property,  and  the  question  is  whether  these  costs  are  properly 
chargeable  by  a  mortgagee  against  his  mortgagor  in  a  foreclosure 
action.  Some  very  pertinent  observations  as  to  this  point  were 
made  by  Kindersleg,  Y.O.,  in  Pryce  v.  Bury  (5).  In  that  case 
it  was  held  that  "on  foreclosure  of  an  equitable  mortgage  of 
copyholds,  the  mortgagor,  being  the  person  to  take  the  necessary 
steps  for  an  effectual  surrender,  must  pay  the  expense  of  all  such 
steps ;"  and  the  Tice-Chancellor  said  (6),  "  the  common  rule  of 
this  Court  as  to  an  equitable  mortgage  by  deposit  is  this :  by  the 
deposit,  the  mortgagor  contracts  that  his  interest  shall  be  liable 
to  the  debt,  and  that  he  will  make  such  conveyance  or  assurance 


(1)  9  Sim.  366. 

(2)  3  Kuss.  458. 

(3)  12  W.  E.  461. 


(4)  12  W.  E.  462. 

(5)  2  Drew.  41. 

(6)  Ibid.  42. 
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as  may  be  necessary  to  vest  his  interest  in  the  mortgagee.  He 
does  not  contract  that  he  will  make  a  perfect  title,  but  he  does 
bind  himself  to  do  all  that  is  necessary  to  have  the  effect  of 
vesting  in  the  mortgagee  such  interest  as  he,  the  mortgagor,  has. 
Now,  if  the  case  were  one  of  an  equitable  mortgage  of  freehold, 
the  decree  would  be  that  the  mortgagor  should  convey  to  the 
mortgagee,  without  saying  at  whose  expense.  In  carrying  this 
out,  the  course  would  be  that  the  mortgagee  would  have  to  pre- 
pare a  draft  and  submit  it  to  the  mortgagor.  When  the  draft  was 
settled,  the  mortgagee  would  have  to  engross  and  stamp  it,  and 
tender  it  for  execution  to  the  mortgagor,  and  on  that  tender  being 
made  and  refused,  and  not  before,  the  mortgagor  would  be  guilty 
of  breach  of  the  terms  of  the  decree."  The  Vice-Chancellor, 
as  it  seems  to  me,  has  there  pointed  out  what  are  the  respective 
duties  of  the  mortgagor  and  the  mortgagee  in  a  case  of  this  kind. 
It  is  the  duty  of  the  mortgagee  to  prepare  the  draft  of  the  mort- 
gage, to  get  it  engrossed  and  stamped,  and  to  tender  it  to  the 
mortgagor  for  his  execution  ;  and  it  is  the  duty  of  the  mortgagor 
to  execute  the  mortgage  when  it  is  tendered  to  him.  I  think 
the  Yice-Chancellor  implies,  as  plainly  as  he  could  do,  that  the 
mortgagee  must  pay  his  own  costs  of  preparing,  engrossing,  and 
stamping  the  mortgage  deed  and  tendering  it  to  the  mortgagor  for 
execution.  On  the  same  ground,  I  think  that  the  mortgagee 
ought  to  pay  his  own  costs  of  investigating  the  title.  I  am  the 
more  inclined  to  this  view,  because  I  think  it  would  very  much 
astonish  any  one  if,  in  the  case  of  a  legal  mortgage  containing  a 
covenant  by  the  mortgagor  for  further  assurance,  the  mortgagee, 
if  he  required  a  further  assurance  to  be  executed  by  the  mort- 
gagor, could  call  upon  the  mortgagor  to  pay  all  his  costs  of 
obtaining  the  further  assurance.  I  think  that  the  Taxing  Master 
was  right  in  disallowing  these  items.  But  I  think  he  ought  to 
have  allowed  the  first  two  items.  As  the  Plaintiffs  have  suc- 
ceeded in  part  and  have  failed  in  part,  I  give  no  costs  of  the 
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The  mortgagees  appealed  from  the  disallowance  of  the  costs  of  c.  A. 
investigating  the  title  and  preparing  the  mortgage  deeds.  The 
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0.  A.  trustee  gave  notice  against  the  allowance  of  the  costs  of  the  action 
188G       in  the  Queen's  Bench  Division,  and  of  the  correspondence.  The 

National   appeals  were  argued  on  the  10th  and  11th  of  February,  1886. 

Peovincial 

Eng^nd  Sir  Arthur  Watson,  Q.C.,  and  G.  S.  Barnes,  for  the  Plaintiffs  : — 
Ga3ies.  The  costs  of  preparing  the  legal  mortgages  ought  to  be  allowed, 
and  the  costs  of  the  investigation  of  title  which  was  necessary  to 
their  preparation.  The  leading  case  as  to  allowances  to  a  mort- 
gagee is  Bryden  v.  Frost  (1),  where  it  was  laid  down  that  the 
Court  will  give  him  all  costs  properly  incurred  in  ascertaining  or 
defending  his  rights  as  mortgagee,  and  Lord  Cottenham  cites  the 
observation  of  Lord  Eldon,  that  the  mortgagee  must  be  indemni- 
fied to  the  extent  that  he  acts  reasonably  with  respect  to  such 
rights  as  his  mortgage  title  gives  him.  These  expenses  were 
incurred  in  a  reasonable  attempt  to  perfect  the  security  in  a  way 
which  had  been  expressly  contracted  for.  This  principle  was 
strongly  enforced  in  Sutton  v.  Bawlings  (2),  where  the  costs  of 
an  abortive  attempt  at  a  sale  were  allowed  to  the  mortgagee. 
Waddilove  v.  Taylor  (3)  goes  on  the  same  principle.  The  observa- 
tion of  Yice-Chancellor  Kindersley  in  Pryce  v.  Bury  (4)  at  first 
sight  appears  to  be  opposed  to  my  contention ;  but  the  case  is 
quite  different.  A  decree  for  foreclosure  absolute  had  been  made, 
the  relation  of  mortgagor  and  mortgagee  had  ceased,  and  the 
mortgagor  could  not  be  called  upon  to  convey  the  legal  estate  at 
his  own  expense. 

[Cotton,  L.J. : — Is  not  the  contract  here  that  the  Defendant 
will  convey  by  way  of  mortgage  such  estate  as  he  has  ?  What 
need  had  you  then  to  investigate  the  title  ?] 

An  investigation  of  the  title  would  be  necessary  to  enable  the 
mortgagees  to  frame  their  mortgage  deed  properly,  though  not 
such  a  thorough  investigation  as  would  be  made  by  an  intending 
mortgagee  before  advancing  his  money.  At  all  events  we  ought 
to  have  the  costs  of  pre]3aring  the  mortgage  deeds. 

Upjohn,  for  the  trustee  in  bankruptcy  : — 

[Cotton,  L.J. : — We  do  not  call  upon  you  as  to  the  costs  of 

(1)  3  My.  &  Cr.  670.  (3)  6  Hare,  307. 

(2)  3  Ex.  407.  (4)  2  Drew.  41. 
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investigating  the  title  to  see  whether  it  was  a  good  one.  But  we 
will  hear  you  as  to  the  costs  of  looking  at  the  deeds  for  the  pur- 
pose of  ascertaining  what  was  to  be  conveyed,  and  as  to  the  costs 
of  preparing  the  legal  mortgage,  and  of  endeavouring  to  procure 
the  execution  of  it.] 

Sir  A.  Watson  commenced  with  the  general  rule  in  Dry  den  v. 
Frost  (1),  but  that  rule  does  not  determine  what  the  contract  is  to 
be  considered  as  giving  to  the  mortgagee.  Here  I  say  it  gave  him 
a  charge,  and  an  undertaking  to  execute  a  legal  mortgage  when 
required,  but  not  a  word  is  said  as  to  its  being  prepared  at  the 
mortgagor's  own  expense.  I  contend  that  the  contract  only  made 
it  the  duty  of  the  mortgagor  to  execute  a  legal  mortgage  when 
tendered  to  him,  and  not  to  pay  for  its  preparation. 

[Cotton,  L. J.,  referred  to  the  observation  of  Lord  Eldon,  cited 
by  Lord  Gottenham  in  Dry  den  v.  Frost  (2).] 

I  contend  that  as  regards  the  preparation  of  a  legal  mortgage 
the  Plaintiffs  were  not  acting  as  mortgagees,  but  as  parties  entitled 
to  the  benefit  of  a  contract  which  they  were  seeking  to  enforce. 

[Fey,  L.J. : — Lord  Eldon  says  that  the  mortgagee  is  to  be 
indemnified,  i.e.,  allowed  in  account  with  the  mortgagor  to  the 
extent  that  he  acts  reasonably  as  mortgagee.  Were  not  the  mort- 
gagees acting  reasonably  here  in  applying  for  a  legal  mortgage  ?] 

I  submit  that  the  remark  of  Lord  Eldon  applies  to  acts  done 
for  the  benefit  of  the  property  between  the  mortgagee  and  third 
parties,  and  does  not  apply  to  dealings  between  the  mortgagor 
and  mortgagee.  Pryce  v.  Bury  (3)  really  decides  the  question  in 
my  favour. 

[Fey,  L.J. : — The  surrender  in  that  case  was  not  under  a  con- 
tract but  on  final  foreclosure  :  Seton  on  Decrees  (4).] 

I  say  in  the  next  place  that  if  there  is  any  agreement  to  pay 
these  costs  it  is  only  a  personal  agreement  not  binding  the 
property. 

[Fey,  L.J.,  referred  to  the  terms  of  the  order  of  the  10th  of 
January,  1885.] 
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(2)  Ibid.  670,  675. 
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C.  A.         It  refers  to  "  costs  incurred  by  them  as  mortgagees,"  not  to 
1886       "  costs  of  the  mortgagees."    Costs  of  completing  the  relation  of 
National   mortgagor  and  mortgagee  do  not  stand  on  the  same  footing  as 
^BArKcJp^'  costs  incurred  in  defending  the  property.    Take  the  case  of  a 
England    legal  mortgage.    The  mortgagee's  •  costs  are  usually  deducted 
Oames.     out  of  the  mortgage  money.    If  this  has  not  been  done,  then  if 
the  mortgagee  pays  his  own  solicitor  he  can  sue  the  mortgagor 
for  the  amount,  but  there  is  no  authority  that  he  can  charge  them 
on  the  property,  and  Gregg  v.  Slater  (1)  seems  to  shew  that  he 
cannot.    I  submit  that  the  mortgagee  is  only  entitled  to  costs 
which,  after  his  title  as  mortgagee  is  completed,  he  incurs  in. 
defending  the  estate. 

[Cotton,  L.J. : — The  mortgagees  here  were  mortgagees  from 
the  time  of  the  deposit,  and  the  getting  in  the  legal  estate  seems 
to  be  very  similar  to  the  getting  a  stop  order  in  Waddilove  v. 
Taylor  (2).] 

Then  as  to  the  action  in  the  Queen's  Bench  Division  and  the 
correspondence,  I  contend  that  these  were  not  costs  incurred  by 
.  the  Plaintiffs  as  mortgagees,  but  merely  as  creditors. 

[Fry,  L.J. : — Mortgagees  are  creditors.] 

No  doubt ;  but  as  they  unite  in  themselves  two  characters — 
those  of  creditors  and  of  persons  holding  a  security — it  does  not 
follow  that  every  act  done  by  them  shall  be  an  act  done  by  them 
as  mortgagees.  In  Lewis  v.  John  (3)  a  mortgagee  was  not  allowed 
as  against  the  estate  the  costs  of  an  action  brought  by  him  for  the 
debt  against  the  personal  representative  of  the  mortgagor.  Elli- 
son V.  Wright  (4)  is  opposed  to  this,  but  Vice-Chancellor  Kinders- 
leg,  in  Merriman  v.  Bonney  (5),  expressed  his  inclination  in  favour 
of  Lewis  V.  John, 

[Cotton,  L.J. : — Ought  not  the  mortgagee  to  be  allowed  the- 
costs  of  an  action  which  he  reasonably  brings,  and  the  effect  of 
which  if  successful  would  be  to  diminish  the  charge  on  the 
property  ?] 

A  man  cannot  be  said  to  be  bringing  an  action  as  mortgagee 

(1)  22  Beav.  314.  (4)  3  Russ.  458. 

(2)  6  Hare,  307.  (5)  12  W.  R.  461 ;  10  Jur.  (N.S.) 

(3)  9  Sim.  366.  534. 
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when  there  is  not  the  slightest  reference  in  the  proceedings  to  the 
security.  How  could  any  steps  as  regards  the  surety  be  taken  by 
the  Plaintiffs  as  mortgagees  ?  The  claim  against  the  surety  had 
nothing  to  do  with  the  security.  Then  as  regards  the  action  in 
the  Queen's  Bench  Division,  these  costs  are  not  within  the  terms 
of  the  order,  as  they  were  not  incurred  after  the  6th  of  May, 
1882. 

Barnes,  in  reply,  was  directed  to  confine  himself  to  the  costs  of 
the  correspondence  with  the  surety  and  of  the  action  in  the 
Queen's  Bench  Division. 

Leivis  V.  John  (1)  does  not  conflict  with  Ellison  v.  Wright  (2). 
The  action  in  Lewis  v.  John  against  the  executrix  ought  not  to 
have  been  brought  without  inquiry,  which  would  have  prevented 
the  taking  a  fruitless  proceeding.  Ellison  v.  Wright  has  been 
referred  to  without  disapprobation  in  Peers  v.  Ceeleij  (3),  Horloch 
V.  Smith  (4),  and  Wilhes  v.  Saunion  (5). 

Upjohn f  in  reply  on  the  cross-appeal : — 

Lewis  V.  / ohn  does  not  appear  to  have  proceeded  on  the  ground 
that  the  action  was  imprudently  brought.  [The  Court  assented 
to  this.] 
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Cotton,  L.J. : — 

We  have  in  this  case  an  appeal  and  a  cross-appeal.  I  shall 
consider  first  the  original  appeal,  which  raises  the  more  important 
question.  An  equitable  mortgage  was  made  to  bankers  by  a 
deposit  of  title  deeds,  with  a  memorandum  which  contained  this 
stipulation  by  the  mortgagor :  I  agree  upon  request  to  execute 
to  your  said  bank  a  mortgage  of  all  my  estate  and  interest  in  the 
hereditaments  and  premises  comprised  in  such  title  deeds  and 
writings,  such  mortgage  to  contain  a  covenant  for  payment, 
power  of  sale,  and  all  other  usual  clauses."  After  some  time,  and 
after  an  action  had  been  brought  by  the  Bank  for  the  balance 
due  to  them,  in  which  action  they  obtained  judgment,  but  did 


(1)  9  Sim.  366. 

(2)  3  Russ.  458. 


(3)  15  Beav  209. 

(4)  1  Coll.  298. 


(5)  7  Ch.  D.  188. 
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not  obtain  full  payment,  they  determined  to  apply  for  a  legal 
mortgage  under  this  agreement.  Part  of  the  costs  now  in  dispute 
are  the  costs  of  investigating  the  title  to  the  mortgaged  proper- 
ties, and  of  preparing  the  mortgage  deeds.  The  rule  as  to  a 
mortgagee's  costs  is  stated  by  Lord  Gottenham  in  Dryden  v. 
Frost  (1)  in  these  terms :  "  The  Court,  in  settling  the  account 
between  a  mortgagor  and  mortgagee,  will  give  to  the  latter  all 
that  his  contract,  or  ^the  legal  or  equitable  consequences  of  it, 
entitle  him  to  receive,  and  all  the  costs  properly  incurred  in 
ascertaining  or  defending  such  rights,  whether  at  law  or  in 
equity.  ...  In  Betillin  v.  Gale  (2)  Lord  Eldon  says  that  he  ought 
to  be  indemnified  to  the  extent  that  he  acts  reasonably  as  mort- 
gagee ;  which  must  mean  reasonably  with  respect  to  such  rights 
as  his  mortgage  title  gives  him."  Here  the  direction  to  tax  the 
costs  of  the  Plaintiffs  as  mortgagees  must  mean  all  such  costs  as 
they,  being  mortgagees,  have  properly  incurred  in  respect  to 
their  position  as  mortgagees.  A  mortgagee  does  not  in  terms 
contract  for  costs,  but  the  rule  is  that  all  costs  which  he,  being 
mortgagee,  properly  incurs  in  relation  to  his  security,  are  to  be 
allowed  him.  Now,  having  regard  to  the  nature  of  the  contract, 
I  think  it  was  wrong  for  the  Plaintiffs  to  investigate  the  title  for 
the  purpose  of  seeing  whether  the  mortgagor  had  a  good  title. 
They  would,  it  is  true,  need  to  look  into  the  title  deeds  to  a 
certain  extent  so  as  to  see  how  the  legal  mortgage  was  to  be 
framed;  but  that  is  a  very  different  matter  from  investigating 
the  title.  If  they  came  to  sell,  an  investigation  of  title  would  be 
necessary ;  but  no  such  investigation  was  required  before  taking 
a  legal  mortgage,  for  the  contract  was  that  the  mortgagor  would 
grant  a  mortgage  of  his  estate  and  interest  in  the  property,  and 
they  could  only  call  for  a  mortgage  of  such  estate  and  interest  as 
he  had.  The  costs,  therefore,  of  ascertaining  whether  the  mort- 
gagor had  a  good  title  ought  not  to  have  been  incurred  and 
cannot  be  allowed.  The  costs  of  preparing  the  legal  mortgage 
must,  in  my  opinion,  be  allowed.  It  has  been  argued  that  the  rule 
as  to  the  costs  of  a  mortgagee  does  not  apply  to  proceedings 
between  him  and  the  mortgagor.  I  cannot  agree  with  that  con- 
tention. If  a  proceeding  is  taken  to  enforce  the  contract  against 
(1)  3  My.  &  Cr.  670,  675.  (2)  7  Ves.  583,  585. 
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the  mortgagor,  those  costs,  if  properly  incurred,  come  within  the 
rule,  being  costs  properly  incurred  in  attempting  to  enforce  the 
rights  given  by  the  mortgage  contract.  The  costs  of  the  corre- 
spondence with  the  mortgagor  stand  on  the  same  footing. 

Then  as  to  the  costs  "of  the  correspondence  with  Miss  Games 
and  the  costs  of  the  action  to  recover  the  mortgage  debt,  I  am 
of  opinion  that  the  Plaintiffs,  as  mortgagees,  are  entitled  to  the 
costs  of  this  correspondence.  That  correspondence  and  that 
action  were  steps  taken  by  the  Plaintiffs  as  creditors  holding  a 
mortgage  security,  with  a  view  to  recovery  of  the  money  for 
which  the  security  was  given,  and  their  tendency  was  to  exonerate 
the  mortgaged  estate.  I  think,  therefore,  that  the  costs  of  pro- 
ceedings, whether  by  action  or  otherwise,  to  recover  the  mortgage 
debt  or  any  part  of  it,  are  costs  relating  to  the  mortgage  debt, 
though  not  to  the  mortgage  security,  and  come  within  the  rule. 
As  regards  the  authorities  on  this  class  of  costs,  I  prefer  Ellison 
v^  Wright  (1)  to  Lewis  v.  John  (2)  and  Merriman  v.  Bonney  (3),  so 
far  as  the  latter  two  cases  throw  doubt  upon  the  first ;  and  I  am 
glad  to  find  that  in  the  note  to  Seton  on  Decrees  (4)  the  law  is 
laid  down  in  terms  which  are  I  think  justified  by  the  authorities. 
"Both  in  foreclosure  and  redemption  actions  the  mortgagee  is 
entitled  to  the  costs  of  suit,  and  also  to  all  costs  properly  incurred 
by  him  in  reference  to  the  mortgaged  property,  for  its  protection 
or  preservation,  recovery  of  the  mortgage  money,  or  otherwise 
relating  to  questions  between  him  and  the  mortgagor,  and  to  add 
the  amount  to  the  sum  due  to  him  on  his  security." 

In  the  present  case,  however,  I  do  not  see  how  the  £8  10s.  Id., 
the  costs  of  the  action  in  the  Queen's  Bench  Division,  can  be 
allowed.  The  consent  order  provides  for  allowing  only  charges 
and  expenses  incurred  subsequently  to  the  6th  of  May,  1882,  and 
nearly  the  whole  of  this  amount  was  incurred  before  that  day. 
On  this  ground  I  think  that  the  Master  was  right  in  disallowing 
that  item,  but  the  costs  of  the  correspondence  must  be  allowed. 


C.  A. 

188G 

National 
Provincial 
Bank  of 
England 

V. 

Games. 

Cotton,  L.J. 


BowEN,  L.J. : — 

I  am  of  the  same  opinion.  I  think  that  all  costs  are  to  be 
allowed  to  a  mortgagee  which  he,  after  becoming  such,  reasonably 


(1)  3  Kuss.  458. 

(2)  9  Sim.  366. 


(3)  12  W.  R.  461. 

(4)  4th  Ed.  p.  1059. 
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1886  costs  of  any  further  investigation  of  title  than  was  necessary  ta 

National  enable  the  mortgagees  to  prepare  the  mortgage  deeds  were  not 

■"bank of"^  costs  reasonably  incurred. 


England 

V. 


Games.  •  • — 

Five  heads  of  items  in  the  bill  of  costs  of  the  mortgagees  are 
in  contest  on  the  present  occasion. 

First,  the  costs  of  investigating  the  title.  If  the  contract  had 
entitled  the  Bank  to  call  upon  the  mortgagor  to  get  in  the  legal 
estate  wherever  it  was,  an  investigation  of  title  might  have  been 
necessary ;  but  as  he  only  agreed  to  mortgage  his  estate  and  inte- 
rest, it  was  unnecessary  to  look  into  the  title  any  further  than  to 
see  in  what  form  the  mortgages  ought  to  be  drawn.  I  think, 
therefore,  that  these  costs  cannot  be  allowed. 

Secondly,  the  costs  relating  to  the  preparation  of  the  legal 
mortgages.  It  has  been  contended  that  the  rule  that  a  mort- 
gagee is  to  have  his  costs  does  not  apply  to  the  costs  of  proceed- 
ings between  the  mortgagor  and  mortgagee.  I  cannot  take  that 
view.  The  Plaintiffs  had  an  equitable  mortgage  containing  an 
agreement  to  execute  a  legal  mortgage.  They  reasonably  de- 
manded a  legal  mortgage,  and  I  think  that  their  costs  in  relation 
to  it  ought  to  be  allowed.  They  will  be  allowed  any  charges 
and  expenses  properly  incurred  in  or  in  reference  to  the  prepara- 
tion of  the  drafts,  which  will  give  them  all  they  are  entitled  to 
in  respect  of  such  inspection  of  the  deeds  as  was  necessary. 

Thirdly,  the  costs  of  the  action  in  the  Queen's  Bench  Division. 
Judgment  in  that  action  was  signed  on  the  6th  of  May,  1882. 
The  costs,  therefore,  had  been  incurred  before  that  day,  though 
not  taxed  till  afterwards ;  and  as  the  consent  order  gives  only 
charges  and  expenses  incurred  after  the  6th  of  May,  I  think  that 
these  costs  cannot  be  allowed. 

Fourthly,  costs  of  correspondence  with  Miss  Games  as  to  her 
promissory  note;  and,  fifthly,  costs  of  correspondence  with  the 
mortgagor  as  to  granting  legal  mortgages.  Mr.  Upjohn  contends 
that  a  mortgagee  has  two  distinct  positions,  that  of  a  creditor  and 
that  of  a  person  holding  a  security,  and  that  what  he  does  in  re- 
spect of  a  surety  who  has  given  a  promissory  note  is  done  by  him  in 
the  character  of  creditor  simply,  not  in  that  of  mortgagee,  and  is 
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not  chargeable  against  the  mortgaged  property.  I  cannot  assent 
to  this.  A  mortgagee  is  a  creditor,  he  has  also  a  security  for  the 
debt,  and  whether  he  is  trying  to  get  his  money  from  the  mort- 
gagor, or  from  a  surety,  or  out  of  the  mortgaged  property,  he  is 
trying  to  enforce  his  rights  as  mortgagee.  I  am  therefore  of 
opinion  that  the  costs  of  the  correspondence  with  the  surety 
must  be  allowed.  The  costs  of  the  correspondence  with  the 
mortgagor  are  even  more  clearly  relative  to  the  position  of  the 
Plaintiffs  as  mortgagees. 

Solicitors  for  Plaintiffs :  Wilde,  Berger,  &  Moore. 
Solicitors  for  Defendant  r  Schultz  &  Son,  agents  for  Gwilym  & 
Charles  James,  Merthyr  Tydvil. 

H.  C.  J. 


C.  A, 
1886 

National 
Provincial 
Bank  op 
England 

V. 

Games. 


SMITH  V.  DA  VIES. 

[1883    S.  6642.] 

Appeal — Time — Foreclosure — Bules  of  Supreme  Court,  1883,  Order  lviii.  r.  15. 

Under  Eules  of  the  Supreme  Court,  1883,  Order  lviii.  r.  15,  an  order  in 
tlie  ordinary  form  of  a  foreclosure  judgment,  made  under  Order  xv.,  is,  for 
the  purpose  of  an  appeal  from  it,  to  be  treated  as  a  final  order,  and  it  can 
be  appealed  from  at  any  time  within  a  year,  and  the  appeal  can  be  heard 
though,  since  the  notice  was  served,  the  foreclosure  has  been  made  absolute. 

This  was  a  foreclosure  action.  The  order  nisi  was  dated  the 
5th  of  December,  1884  (1).  The  Chief  Clerk's  certificate  was 
made  on  the  19th  of  February,  1885.  The  Defendants  failed  to 
pay  the  amount  which  had  been  found  due  to  the  Plaintiffs  on 
the  19th  of  August,  1885,  the  day  appointed.  On  the  30th  of 
October,  1885,  the  Defendants  served  notice  of  appeal  from  the 
order  of  the  5th  December,  1884.  On  the  2nd  of  November, 
1885,  on  the  motion  of  the  Plaintiffs,  the  foreclosure  order  was 
made  absolute.    On  the  5th  of  November  the  appeal  was  entered. 


C.  A. 

1886 
Feb.  12. 


The  Appellants  in  person. 


F.  T.  Procter,  for  the  Plaintiffs,  objected  that  the  order 
(1)  28  Ch.  D.  650. 
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appealed  from  was  an  interlocutory  order,  and  that  consequently 
the  appeal  had  been  brought  too  late.  There  could  not  be  two 
final  judgments  in  the  same  action,  and  the  foreclosure  order 
absolute  was  the  final  judgment. 


LiNDLEY,  L.J. : — 

I  think  the  order  was  not  an  interlocutory  order  for  the 
purpose  of  determining  the  time  for  appealing  from  it. 

LoKD  EsHEE,  M.E.,  and  Lopes,  L.J.,  concurred. 

The  appeal  was  then  heard  on  its  merits,  and  was  dismissed 
with  costs.  The  point  that  the  order  was  made  under  Order  xv. 
was  not  raised. 


Solicitor  for  Plaintiffs :  H.  P.  Cohh, 


W.  L.  C. 


a  A. 

1886 

Jan.  30 ; 
Feb.  15. 


In  re  AKSTIS. 
CHETWYND  v,  MOKGAN. 
[1882    A.  1751.] 

MOEGAN  V.  CHETWYND. 

[1882    A.  1729.] 

Settlement — Covenant  to  settle  after-acquired  Property  —  Volunteer  claiming 
henefit  of  Covenant — Maxiniy  "  Equity  loohs  on  that  as  done,  which  ought  to 
le  done  " — Poiuer — Defective  Execution,  curing. 

The  maxim  that  Equity  looks  upon  that  as  done  which  ought  to  be 
done  applies  only  (in  cases  depending  on  contract)  in  favour  of  persons 
who  are  entitled  to  enforce  the  contract,  and  cannot  be  invoked  by 
volunteers. 

By  a  marriage  settlement  executed  in  1853,  certain  jDersonal  estate  was 
assigned  to  trustees  upon  trust  in  case  the  husband  should  die  in  the  life- 
time of  the  wife,  and  there  should  be  no  children  of  the  marriage,  to  stand 
possessed  thereof  for  the  wife,  her  executors,  administrators  and  assigns. 
The  settlement  contained  a  covenant  by  the  husband  and  wife  that  any 
real  estate  to  which  the  wife  should  become  entitled,  whether  in  posses- 
sion, reversion,  remainder,  or  expectancy,  or  over  which  she  should  have 
an  absolute  power,  should  be  assured  to  the  trustees  to  be  held  by  them 
upon  the  same  trusts  as  the  above  mentioned  personal  estate,  or  as  near 
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thereto  as  the  nature  of  the  property  would  admit  of,  and  until  so  assured 
should  be  subject  to  the  trusts  and  enjoyed  accordingly.  By  a  deed 
executed  in  1873,  certain  lands  called  the  Stonehouse  property  were  con- 
veyed to  trustees  for  the  wife  during  the  joint  lives  with  restraint  on 
anticipation,  remainder  to  her  for  life,  remainder  as  she  should  by  deed  or  will 
appoint,  and  in  default  of  appointment  to  the  husband  in  fee.  By  a  codicil 
to  her  will  made  in  her  husband's  lifetime  the  wife  devised  the  Stonehouse 
property  to  two  persons.  The  husband  died  in  May,  1882,  and  the  wife  in 
the  month  of  June  following.  She  never  republished  her  will  or  codicils. 
There  were  no  children  of  the  marriage,  and  the  Stonehouse  property  was 
never  assured  to  the  trustees  on  the  trusts  of  the  marriage  settlement.  In 
an  action  to  administer  the  real  and  personal  estate  of  the  wife  : — • 

Heldf  that  the  covenant  to  assure  after-acquired  property  could  not  be 
enforced  or  treated  as  operative  in  favour  of  the  heir-at-law,  that  the  de- 
claration of  trust  annexed  to  it  could  not  be  regarded  in  his  favour  as  a 
defective  execution  of  a  power  which  the  Court  would  cure,  and  that  the 
codicil  being  a  good  execution  of  the  power  of  appointment  contained  in 
the  deed  of  1873,  the  two  devisees  therein-mentioned  were  entitled  to  the 
Stonehouse  property. 

By  an  indenture  dated  the  30tli  of  September,  1853,  and  made 
between  tbe  Eev.  Mattlieiv  Anstis  of  the  first  part,  Maria  Elizabeth 
AnstiSy  then  Maria  Elizabeth  Grimes,  of  the  second  part,  and 
William  Henry  Chetivynd,  George  Salt,  Bernard  Anstis,  and  John 
Duke  Coleridge,  of  the  third  part,  being  the  settlement  made  on 
the  marriage  then  intended  and  afterwards  solemnized  between 
Matthew  Anstis  and  Maria  Elizabeth  Anstis,  she  assigned  unto  the 
said  W.  H.  Chetwynd,  G.  Salt,  B,  Anstis,  and  /.  D.  Coleridge,  one 
fourth  share  and  all  other,  if  any,  the  share  and  interest  in  the 
sum  of  £5000,  to  which  she  was  entitled  on  the  decease  of  Dame 
Hannah  Maria  Chetwynd,  under  the  settlement  therein  referred  to, 
and  also  the  dividends,  interest,  and  annual  proceeds  of  one 
moiety  of  the  sums  of  £7500,  £2500,  and  £2500,  to  which  M.  E. 
Anstis  was  entitled  during  her  life  as  therein  mentioned,  and  also 
the  other  moiety  of  the  last  mentioned  sums  to  which  she  was 
then  absolutely  entitled,  and  the  interest,  dividends,  and  annual 
proceeds  thereof,  to  hold  the  same  in  trust  for  the  said  M.  E. 
Anstis  until  the  said  intended  marriage,  and  after  the  solemniza- 
tion thereof,  upon  the  trusts  and  subject  to  the  powers  therein- 
after declared  concerning  the  same  :  and  it  was  thereby  declared 
that  the  said  W.  H.  Chetwynd,  G.  Salt,  B.  Anstis,  and  /.  B.  Cole- 
ridge should  stand  possessed  of  the  one-fourth  share  of  the  said  sum 


C.  A. 
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C.  A.  of  £5000,  and  also  the  moiety  of  the  said  sums  of  £7500,  £2500, 
1886  and  £2500  thereinbefore  assigned,  and  the  interest  thereof,  upon 
In  re  trust  to  invest  and  vary  the  investments  as  therein  mentioned 
and  to  pay  the  income  of  such  investments  to  the  said  M.  Anstis 
and  M.  E.  Anstis  successively  for^  their  respective  lives,  and  after 
the  death  of  the  survivor  of  them,  then  as  to  capital  and  income 
upon  the  trusts  therein  mentioned  for  the  issue  of  the  marriage ; 
Chetwynd.  and  it  was  thereby  agreed  that  in  case  there  should  be  no  child 
of  the  marriage  who  being  a  son  should  attain  the  age  of  twenty- 
one  years,  or  being  a  daughter  should  attain  that  age  or  marry, 
the  trustees  or  trustee  for  the  time  being  of  the  said  settlement 
should  stand  possessed  of  the  said  trust-moneys  and  investments 
and  annual  produce  thereof,  or  so  much  thereof  respectively  as 
should  not  have  become  vested  or  been  applied  under  any  of  the 
trusts  or  powers  therein  contained,  upon  the  trusts  following ;  in 
case  Matthew  Anstis  should  die  in  the  lifetime  of  Maria  Elizabeth 
Anstis,  then  from  and  after  his  death,  and  such  default  or  failure 
of  children  as  aforesaid  which  should  last  happen,  in  trust  for  the 
said  Maria  Elizabeth  Anstis,  her  executors,  administrators,  and 
assigns ;  but  in  case  she  should  die  in  the  lifetime  of  the  said 
Matthew  Anstis,  then,  from  and  after  his  death  and  such  default  or 
failure  of  children  as  aforesaid,  which  should  last  happen,  upon 
such  trusts  as  the  said  M.  E.  Anstis  should,  notwithstanding  her 
coverture,  by  will  or  codicil  appoint,  and  in  default  of  such  ap- 
pointment, and  so  far  as  no  such  appointment  should  extend, 
upon  the  trusts  therein  mentioned. 

The  indenture  contained  the  following  covenant :  "  And  each 
of  them  the  said  Matthew  Anstis  and  Maria  Elizabeth  Grimes  for 
himself  and  herself,  his  and  her  heirs,  executors,  and  adminis- 
trators, doth  hereby  covenant  with  the  said  W.  H,  Chetwynd, 
G.  Salt,  B.  Anstis,  and  /.  D.  Coleridge,  their  executors  and  adminis- 
trators, that  if  the  said  intended  marriage  shall  be  solefnnized,  all 
the  estate,  property,  and  effects  whatsoever,  real  and  personal,  if 
any,  not  hereby  settled,  to  the  amount  or  value  of  £300  to  which 
the  said  Maria  Elizabeth  Grimes  now  is,  or  of  the  like  amount  or 
value  at  any  one  time  to  which  the  said  Maria  Elizabeth  Grimes 
or  the  said  Matthew  Anstis  in  her  right  shall  at  any  time  or  times 
during  the  said  intended  coverture  become  seised  or  possessed 
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of  or  entitled  to  either  at  law  or  in  equity,  for  any  estate  or      C.  A. 

interest  whatsoever,  in  possession,  reversion,  remainder,  or  expect-  188G 

ancy,  other  than  any  jewels,  trinkets,  ornaments,  prints,  pictures,  j„ 

or  books,  or  other  moveables,  under  any  gift,  devise,  or  bequest  ^stis. 
•    1  11  -1  1    X  Chetwynd 

in  ner  lavour,  or  by  descent,  representation,  or  other  means  what-  v. 

soever,  or  over  which  the  said  Maria  Elizabeth  Grimes  shall  or  ^f^^^- 
may  have  an  absolute  power  of  appointment,  shall  be  assured  and  Morgan 
settled,  and  that  the  said  Matthew  Anstis  and  Maria  Elizabeth  Chetwyxd. 
Grimes  at  the  costs  and  charges  of  the  said  trust  estate  shall  do, 
execute,  and  concur  in  doing  and  executing  all  such  acts  and 
deeds  whatsoever  as  by  the  trustees  or  trustee  for  the  time  of 
these  presents,  or  their  or  any  of  their  counsel  in  the  law,  shall 
be  reasonably  desired  or  required,  for  assuring  and  settling  the 
same  and  every  part  thereof  for  all  the  estates  and  interests  of 
the  said  Mattheic  Anstis  and  Maria  Elizabeth  Grimes,  or  either  of 
them,  in  her  right,  upon  the  same  trusts,  and  for  the  same  intents 
and  purposes,  and  under  and  subject  to  the  same  powers,  provisoes, 
and  agreements,  as  are  hereinbefore  expressed  and  declared  con- 
cerning the  said  one  fourth  share  of  the  said  £5000,  and  the 
moiety  of  the  said  sums  of  £7500,  £2500,  and  £2500,  hereby 
settled,  or  such  of  the  said  trusts,  intents,  and  purposes,  powers, 
provisoes,  and  agreements,  as  shall  be  then  subsisting  and  capable 
of  being  executed,  or  as  near  thereto  as  the  nature  of  the  property 
and  the  circumstances  will  admit  of,  and  that  until  the  said  estate, 
property,  and  effects,  shall  be  so  settled  and  assured  as  aforesaid, 
the  same  shall  be  subject  to  such  trusts,  powers,  provisoes,  and 
agreements  as  aforesaid,  and  shall  be  enjoyed  accordingly." 

By  an  indenture  dated  the  7th  of  November,  1873,  and  made 
between  Charlotte  Sparrow  of  the  one  part,  and  Eervey  Charles 
Bagot  and  Thomas  Salt  of  the  other  part,  after  reciting  that 
Charlotte  Sparrow  was  seised  in  fee  of  the  messuage,  farm,  lands, 
and  hereditaments  intended  to  be  thereby  granted  and  conveyed, 
and  that  she  was  desirous  of  making  some  provision  for  her  niece, 
M.  E,  Anstis,  it  was  witnessed  that  she,  Charlotte  Sparrow,  did 
grant  and  convey  unto  Hervey  Charles  Bagot  and  Thomas  Salt 
the  messuage,  farm,  lands,  and  hereditaments,  hereinafter  called 
the  Stonehouse  property,  "  To  have  and  to  hold  the  said  messuage, 
farm,  lands,  hereditaments,  and  all  other  the  premises  hereby 
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0.  A.  conveyed  or  intended  so  to  be  unto  the  said  Hervey  Charles 
1886  Bagot  and  Thomas  Salt  and  their  heirs  to  the  uses  following,  that 
In  re      is  to  say,  to  the  use  of  the  said  Hervey  Charles  Bagot  and  Thomas 

Anstis.  i^dlf,  their  executors,  administrators,  and  assiarns,  during:  the 
Ohetwynd    .  .  .  o    7  o 

V.  joint  natural  lives  of  the  said  M(itthew  Anstis  and  Maria  Elizabeth, 
Morgan,  j^.^  ^ife,  upon  trust  that  the  said  Hervey  Charles  Bagot  and 
Morgan  Thomas  Salt,  and  the  survivor  of  them,  and  the  executors,  admin- 
Chetwynd.  istrators,  and  assigns  of  such  survivor  do  and  shall  during  such 
joint  natural  lives  pay  the  yearly  rents  and  profits  of  the  said 
messuages,  farm,  lands,  and  hereditaments  to  such  person  or 
persons,  and  for  such  intents  and  purposes  as  the  said  Maria 
Elizabeth  Anstis  by  any  writing  under  her  hand,  but  not  in  any 
mode  of  anticipation,  shall  from  time  to  time  appoint,  and  in 
default  of  and  until  such  direction  into  her  own  proper  hands 
for  her  sole  and  separate  and  inalienable  use,  independently  of 
her  said  husband,  and  without  being  in  anywise  subject  to  his 
debts  or  control,  and  for  which  said  rents  and  profits  her  receipts 
shall  be  good  and  effectual  discharges,  and  if  the  said  Maria 
Elizabeth  Anstis  shall  happen  to  survive  the  said  Matthew  Anstis, 
to  the  use  of  the  said  Maria  Elizabeth  Anstis  and  her  assigns  for 
and  during  the  residue  of  her  natural  life  and  from  and  after  the 
decease  of  the  said  Maria  Elizabeth  Anstis,  whether  she  shall 
survive  the  said  Matthew  Anstis  or  die  in  his  lifetime.  To  the 
use  of  such  person  or  persons  for  such  estate  or  estates,  and  upon 
and  for  such  trusts,  intents,  and  purposes,  and  generally  in  such 
manner  and  form  as  the  said  Maria  Elizabeth  Grimes  shall  from 
time  to  time,  notwithstanding  her  present  or  any  future  coverture, 
by  any  deed  or  deeds,  instrument  or  instruments  in  writing,  with 
or  without  power  of  revocation  and  new  appointment,  to  be  sealed 
and  delivered  by  her  in  the  presence  of  and  attested  by  one  or 
more  credible  witness  or  witnesses,  or  by  her  last  will  and  testa- 
ment, or  any  codicil  thereto,  direct  or  appoint,  and  in  default  of 
any  such  direction  or  appointment,  and  so  far  as  any  such  direc- 
tion or  appointment,  if  incomplete,  shall  not  extend  to  the  use  of 
the  said  Matthew  Anstis,  his  heirs  and  assigns  for  ever." 

M,  E,  Anstis  made  a  will  and  four  codicils  during  the  lifetime 
of  her  husband  ;  by  the  fourth  codicil,  which  was  dated  the  25th 
of  April,  1882,  she  left  B,  G.  Ellison  and  /.  (7.  Salt  residuary 
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legatees  of  any  property  to  which  she  was  entitled  then  or  there- 
after. 

Matthew  Anstis  died  on  the  5th  of  May,  1882.  Maria  Elizabeth 
Anstis  died  on  the  3rd  of  June,  1882,  without  having  revoked  or 
altered  her  will  or  codicils,  except  so  far  as  any  preceding  codicil 
was  revoked  or  altered  by  any  subsequent  codicil,  but  without 
having  confirmed  the  same  or  any  of  them  since  the  death  of  her 
husband.  M.  E.  Anstis  never  had  any  issue  by  Matthew  Anstis. 
Sir  George  Chetwynd  was  her  heir-at-law. 

The  action,  Chetwynd  v.  Morgan,  was  brought  to  have  certain 
undisposed  of  personal  estate  of  M,  E.  Anstis  administered  by  the 
Court ;  the  action,  Morgan  v.  Chetivynd,  was  brought  to  have  the 
real  and  personal  estate  of  M,  E.  Anstis,  and  the  real  and  personal 
estate  over  which  she  had  any  testamentary  power  of  disposition, 
and  which  she  did  dispose  of  accordingly,  administered  by  the 
Court. 

Yice-Chancellor  Bacon  held  that  the  Stonehouse  property  passed 
under  the  will  and  codicils  of  M.  E,  Anstis, 
Sir  George  Chetwynd  appealed. 

The  appeal  was  heard  on  the  30th  of  January,  1886. 

Macnaghten,  Q.C.  (T.  H,  Bohertson  with  him),  for  Sir  George 
Chetwynd : — • 

The  question  is  whether  Mrs.  Anstis,  having  had  no  children, 
died  intestate :  she  made  a  will  and  four  codicils  during  her  hus- 
band's lifetime,  but  she  did  not  republish  them  after  his  death, 
and,  therefore,  they  could  operate  only  upon  her  separate  property 
and  upon  property  over  which  she  had  a  power  of  appointment : 
this  is  clear  from  WillocJc  v.  Nolle  (1).  The  marriage  settlement 
contained  a  covenant  to  convey  the  after-acquired  property  to 
the  trusts  of  the  settlement :  the  Stonehouse  property  ought  to 
have  been,  but  was  not  in  fact,  thus  conveyed ;  nevertheless  the 
maxim,  "  Equity  looks  upon  that  as  done  which  ought  to  have 
been  done,"  applies,  and  the  Stonehouse  property  must  be  treated 
as  subject  to,  and  bound  by,  the  trusts  of  the  marriage-settlement, 
under  which,  on  her  husband's  death,  and  in  the  events  which 
happened,  she  took  in  fee.    Therefore  at  the  time  of  her  death 

(1)  Law  Eep.  7  H.  L,  580. 
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Mrs.  Anstis  must  be  considered  to  have  been  seised  in  fee  simple 
of  the  Stonehouse  property  of  which  she  had  made  no  valid  dis- 
position by  will,  and  Sir  George  Chetwynd  is  entitled  to  it  as  her 
heir-at-law.  It  is  admitted  on  behalf  of  Sir  George  Chetwynd 
that  the  words  of  the  codicil,  dated  the  25th  of  April,  1882,  are 
sufficient  to  pass  real  estate. 

Hemming,  Q.C.,  and  Ingle  Joyce,  for  the  devisees: — 

No  volunteer  is  entitled  to  enforce  the  performance  of  a  cove- 
nant to  convey  after-acquired  property  contained  in  a  marriage 
settlement,  and  an  heir-at-law  is  a  mere  volunteer,  he  is  not  within 
the  consideration  of  the  settlement,  the  object  of  which  was  to  make 
a  provision  for  the  husband  and  wife  during  their  respective  lives 
and  after  their  deaths  for  the  children  of  the  marriage :  Machie  v. 
Herhertson  (1).  For  Sir  George  Chetwynd  it  has  been  argued  that 
he  is  entitled  to  the  Stonehouse  property  as  heir-at-law  by  force 
of  the  maxim,  that  "  Equity  looks  upon  that  as  done  which  ought 
to  have  been  done."  That  maxim  can  be  enforced  only  in  favour 
of  persons  having  what  is  called  a  meritorious  title,  and  cannot  be 
invoked  by  volunteers.  In  PuUeney  v.  Earl  of  Darlington  (2)  an 
attempt  was  made  so  to  extend  its  operation,  and  Lord  Thurlow 
described  such  an  abuse  of  the  maxim  as  the  mere  use  of  a  cant 
expression.  In  the  present  case  after  the  husband's  death  the 
trustees  of  the  settlement  could  not  have  compelled  the  widow  to 
perform  the  covenant,  for  they  had  become  bare  trustees  of  the 
covenant  for  her :  the  Stonehouse  property  was  then  in  her  posses- 
sion, and  "  was  at  home,"  to  use  the  phrase  employed  by  Lord 
Eldon  in  Wheldale  v.  Partridge  (3).  The  property  became  the 
widow's  absolutely,  and  she  had  a  right  to  treat  the  covenant  as 
cancelled,  and  Sir  George  Chetwynd,  not  being  one  of  the  objects 
of  the  covenant,  cannot  enforce  it.  As  to  the  proviso  at  the  end  of 
the  covenant,  that  after-acquired  property  until  it  is  settled  shall 
be  subject  to  the  trusts  of  the  settlement,  it  seems  little  more 
than  mere  surplusage ;  the  object  of  it  merely  was  that  if  there 
should  be  delay  in  the  performance  of  the  covenant  the  parties 
interested  should  not  be  injured  by  losing  intermediate  benefits. 

(1)  9  App.  Cas.  303.      (2)  1  Bro.  C.  C.  223, 237 ;  affirmed  7  Bro.  P.  C.  530. 
,  (3)  8  Ves.  227,  235. 
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Moreover,  it  may  be  questioned  whether  such  an  interest  as 
Mrs.  Anstis  took  is  within  the  scope  of  the  covenant.  In  Hilhers 
V.  Parkinson  (1)  it  was  held  that  an  estate  tail  would  not  be  so, 
because  its  conveyance  as  a  whole  could  not  be  compelled,  and 
the  Court  would  not  enforce  a  partial  conveyance.  So  here 
Mrs.  Anstis  had  no  power  to  convey  her  life  interest  by  reason  of 
the  restraint,  and  the  Court  would  not  have  compelled  her  to 
exercise  her  power  over  the  reversion. 

Further,  even  if  the  Stonehouse  property  is  to  be  treated  as  if 
it  had  been  duly  conveyed,  the  heir-at-law  would  have  no  equi- 
table estate  in  it,  the  property  was  merely  subject  to  an  equity ; 
under  the  trusts  of  the  marriage  settlement  the  personal  repre- 
sentatives, and  not  the  heir-at-law,  would  be  entitled  to  it. 

Lastly,  this  is  not  a  case  of  an  equitable  estate ;  under  the 
settlement  of  1873,  after  the  husband's  death  the  widow  had  the 
legal  estate  for  her  life,  and  her  devisees  take  the  legal  estate  in 
the  fee  simple  by  virtue  of  the  exercise  of  the  power  of  appoint- 
ment contained  in  that  settlement.  No  trust  exists  in  favour  of 
the  heir-at-law. 


C.  A. 

188G 

In  re 
Akstis. 

Chetwynd 

V. 

Morgan. 

MOEGAN 
V. 
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Macnaghten,  in  reply : — 

The  expression  "  at  home "  is  not  used  in  cases  relating  to 
covenants  as  to  after-acquired  property :  it  is  applied  to  cases  of 
conversion :  the  authorities  cited  as  to  this  expression  relate  to 
that  doctrine.  Sir  George  Chetwynd  is  not  within  the  difficulty 
suggested  by  the  counsel  for  the  devisees,  that  he  is  a  stranger  to 
the  consideration  of  the  marriage  settlement ;  it  is  unnecessary 
for  him  to  ask  that  it  may  be  decided  that  the  covenant  shall  be 
performed.  The  covenant  was  supported  by  a  valuable  considera- 
tion, and  therefore  was  a  defective  execution  of  the  power  con- 
tained in  the  deed  of  1873  which  the  Court  will  cure  :  Affleck  v. 
Affleck  (2).  Under  the  combined  effect  of  the  settlements  of 
1853  and  1873  Mrs.  Anstis  took  the  fee  simple  in  the  Stonehouse 
property  upon  her  husband's  death,  and  as  the  land  was  bound  by 
the  covenant  to  convey  after-acquired  property  in  equity  she  took 
it  absolutely,  and  therefore  it  passed  to  her  heir-at-law. 

(1)  25  Ch.  D.  200.  (2)  3  Sm.  &  Gifif.  394. 
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0.  A.  Hemming,  in  reply,  on  Affleck  v.  Affleck  (1),  pointed  out  that  the 

1886  case  turned  on  the  fact  that  the  person  seeking  to  cure  the 

In  re  defective  execution  was  within  the  consideration,  and  not,  as 

Anstis.  y^qyq  a  mere  volunteer. 
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1886.  Feb.  15.  Lindley,  L.J.  :— 

The  question  raised  by  this  appeal  is,  whether  certain  lands  in 
Staffordshire,  known  as  the  Stonehouse  property,  belonged  to- 
Mrs.  Anstis  on  her  death  and  descended  to  the  Appellant  as  her 
heir,  or  whether  she  had  only  a  power  of  appointment  over  them,, 
in  which  case  the  Appellant  is  not  entitled  to  the  property.  If 
they  were  her  property,  then,  although  she  made  a  will  and 
codicils,  yet  having  made  them  whilst  her  husband  was  alive,, 
and  not  having  republished  or  confirmed  them  after  his  death, 
they  must  be  held  inoperative  as  to  this  property,  and  the 
Appellant  as  her  heir-at-law  will  be  entitled  to  it  (2).  On  the 
other  hand,  if  the  property  was  not  hers,  it  is  conceded  that  she 
had  a  power  to  dispose  of  it  by  will  even  during  marriage,  and  that 
her  will  and  codicils  will  have  operated  upon  the  property  under 
her  testamentary  power  of  disposition,  and  that  the  Appellant 
will  in  this  case  not  be  entitled  to  it. 

Whether  the  Stonehouse  property  was  Mrs.  Anstis's  or  not 
depends  on  two  points,  namely,  first,  whether  it  was  within  the 
terms  of  the  covenant  to  settle  after-acquired  property  contained 
in  Mrs.  Anstis  s  marriage  settlement ;  secondly,  whether,  if  the 
property  was  within  the  terms  of  that  covenant,  it  had  actually 
become  or  ought  to  be  treated  as  having  become  subject  to  the 
trusts  of  the  marriage  settlement. 

In  order  to  determine  the  first  point  it  is  necessary  to  examine 
the  two  deeds  of  the  oOth  of  September,  1853,  and  the  7th  of 
November,  1873. 

[The  learned  Lord  Justice  referred  at  length  to  the  material 
provisions  of  the  two  deeds.] 

Now  the  words  of  the  covenant  to  settle  after-acquired  pro- 
perty, contained  in  the  settlement  of  1853,  are  sufficient  to  apply 
to  Mrs.  Anstis' s  power  to  appoint  the  Stonehouse  property.    It  is 

(1)  3  Sm.  &  Giff.  394.     (2)  See  Willoch  v.  Nolle,  Law  Eep.  7  H.  L.  580. 
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true,  that  tlie  interest  of  Mts,  Anstis  in  the  Stoneliouse  -pmipeitj 
during-  the  joint  lives  of  herself  and  her  husband  could  not  be 
affected  by  the  covenant  in  the  deed  of  1853,  inasmuch  as  neither 
she  nor  her  husband  could  dispose  of  that  interest.  But  this 
circumstance  does  not  prevent  the  covenant  from  extending  to 
the  interest  she  could  dispose  of  under  the  power  given  to  her 
by  the  deed  of  1873.  The  case  is  not  like  Hilbers  v.  Parkinson  (1), 
where  it  was  held  that  a  covenant  to  settle  after-acquired  property 
did  not  extend  to  an  estate  tail,  nor  oblige  the  tenant  in  tail  to 
convey  the  property  to  the  trustees  of  the  settlement  for  his  life. 
In  that  case  the  interest  of  the  tenant  in  tail  was  one  and  indi- 
visible ;  and  if  the  covenant  did  not  extend  to  the  estate  tail,  it 
could  not  extend  to  an  inseparable  part  of  it.  The  covenant  in 
the  marriage  settlement  of  1853  extended  to  all  property  in 
possession,  remainder,  or  reversion,  over  which  Mrs.  Anstis  should 
during  coverture  acquire  an  absolute  power  of  appointment ;  and, 
as  in  1873  she  did  acquire  such  a  power  over  the  Stonehouse  pro- 
perty, this  property  must  be  considered  as  within  the  terms  of 
the  covenant. 

The  second  point  is,  whether  the  Stonehouse  property  was 
actually  subject  to,  or  ought  to  be  treated  as  subject  to,  the  trusts 
of  the  marriage  settlement  of  1853,  when  Mrs.  Anstis  died.  It  must 
be  borne  in  mind  that  there  never  were  any  children  of  the  mar- 
riage, that  Mr.  A7isiis  died  in  May,  1882,  and  Mrs.  Anstis  a  month 
afterwards.  Now  in  fact  she  never  did  exercise  the  power  conferred 
upon  her  by  the  deed  of  1873,  so  as  to  make  the  Stonehouse  pro- 
perty subject  to  the  trusts  of  the  marriage  settlement  of  1853 ; 
and  if  that  property  is  to  be  treated  as  actually  subject  to  those 
trusts,  it  must  be  so  because  the  covenant  in  the  deed  of  1853 
rendered  that  property  so  subject.  The  covenant,  however,  could 
not  have  that  effect  except  in  favour  of  some  person  entitled  to 
enforce  its  performance.  Equity,  no  doubt,  looks  on  that  as  done 
which  ought  to  be  done  ;  but  this  rule,  although  usually  expressed 
in  general  terms,  is  by  no  means  universally  true.  Where  the 
obligation  to  do  what  ought  to  be  done  is  not  an  absolute  duty, 
but  only  an  obligation  arising  from  contract,  that  which  ought  to 
be  done  is  only  treated  as  done  in  favour  of  some  person  entitled 

(1)  25  Ch.  D.  200. 
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C.  A.  to  enforce  the  contract  as  against  the  person  liable  to  perform  it. 
1886  No  doubt  in  Mr.  Anstis's  lifetime,  he  or  the  trustees  of  the  settle- 
ment  might  have  enforced  the  covenant  and  have  insisted  on  its 
Anstis.  performance  with  reference  to  the  Stonehouse  property.  But  when 
he  died  Mrs.  Anstis  was  the  only  person  entitled  to  enforce  it,  and 
she  and  her  husband's  heirs  (who  might  have  claimed  the  property 
Morgan  under  the  deed  of  1873  in  default  of  appointment  by  Mrs.  Anstis,) 
Chetwynd.  were  the  only  persons  liable  to  perform  it.  Her  husband's  heirs, 
Lindiey,  L.J.  howevor,  had  practically  no  interest  in  the  matter,  as  Mrs.  Anstis 
could  appoint  the  property  away  from  them  by  deed  or  will, 
and  they  w^ere  entirely  at  her  mercy.  Mrs.  Anstis,  therefore, 
had  no  interest  in  enforcing  her  rights  under  the  settlement  of 
1853  as  against  the  heirs  of  her  husband.  Considering  on  the 
one  hand  the  position  of  the  parties  entitled  to  enforce  the  cove- 
nant contained  in  the  marriage  settlement  of  1853,  and  consider- 
ing on  the  other  the  position  of  the  parties  against  whom  it  was 
enforceable,  it  appears  to  me  that  the  maxim,  "  Equity  looks 
upon  that  as  done  which  ought  to  have  been  done,"  is  inapplicable 
to  this  case ;  and  that  although  the  Stonehouse  property  was 
within  the  terms  of  the  covenant  in  the  marriage  settlement,  it 
had  not  in  point  of  law  become  actually  subject  to  the  trusts  of 
that  settlement,  and  that  after  Mr.  Anstis' s  death  there  was  no 
ground  for  treating  it  as  so  subject.  The  declaration  of  trust  at 
the  end  of  the  covenant  is  part  of  it,  and  has  no  independent 
operation.  Moreover,  the  fee  simple  of  the  Stonehouse  property 
was  not  under  the  deed  of  1873  vested  in  Mrs.  Anstis,  and  could 
not  therefore  literally  be  subject  to  the  trusts  of  the  marriage 
settlement  of  1853,  although,  as  already  pointed  out,  Mrs.  Anstis' s 
power  of  appointment  was  comprised  in  the  earlier  part  of 
the  same  covenant.  The  Stonehouse  property  not  then  being 
actually  Mrs.  Anstis  s  property  when  she  died,  and  there  being 
after  her  husband's  death  no  one  but  herself  entitled  to  treat  it 
as  hers,  the  Appellant  as  her  heir-at-law  has  no  right  to  it,  unless 
he  is  entitled  to  insist  that  she  ought  to  be  treated  as  having  done 
that  which  she  in  fact  never  did,  namely,  as  having  exercised 
her  power  under  the  deed  of  1873  so  as  to  subject  the  Stonehouse 
property  to  the  trusts  of  the  marriage  settlement  of  1853.  But 
the  Appellant  appears  to  me  to  have  no  such  right.   The  covenant 
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was  not  entered  into  for  his  benefit  in  any  way ;  he  could  never 
have  enforced  it  against  Mrs.  Ansfis,  and  her  death  has  conferred 
no  such  right  upon  him.  He  cannot  enforce  any  equitable  right 
of  hers,  which  she  in  effect  declined  to  enforce  herself.  He  has 
no  independent  rights  of  his  own,  and  has  no  equity  against  her 
appointees.  As  against  them  he  is  in  no  better  position  than  a 
volunteer,  in  whose  favour  an  executory  trust  will  not  be  enforced. 

Affleck  V.  Affleck  (1)  was  referred  to  for  the  purpose  of  shewing 
that  a  covenant  to  exercise  a  power  would  be  treated  as  a  defective 
execution  of  it.  But  in  that  case  the  person  seeking  the  benefit 
of  that  doctrine  was  the  person  who  had,  so  to  say,  bargained  for 
the  covenant,  and  for  whose  benefit  it  had  been  entered  into. 
The  Appellant  here  is  in  no  such  position. 

In  my  opinion,  therefore,  the  appeal  ought  to  be  dismissed 
with  costs. 


C.  A. 

188C 

In  re 
Anstis. 

Chetwynd 

V. 

Morgan. 
Morgan 

V. 

Chetwynd. 

Lindley,  L.J. 


LoED  EsHER,  M.E.,  and  Lopes,  L.  J.,  concurred. 


Solicitors  :  Tliomas  White  &  Sons  ;  Frere,  Forster,  &  Co, 

J.  E.  H. 


In  re  WOOD'S  ESTATE.  C.  A. 

Fx  parte  HER  MAJESTY'S  COMMISSIONERS  OF  WORKS  issg 
AND  BUILDINGS.  Feb^,  i 

Costs — Jurisdiction — Discretion  of  Court — Corapulsory  Purchase  of  Land  hij 
Public  Body — Payment  of  Purchase-money  into  Court — Application  for 
Payment  out  to  Person  absolutely  entitled — Effect  of  Enactment  by  reference 
to  former  Act — Lands  Clauses  Consolidation  Act,  1845  (8  (fc  9  Vict.  c.  18), 
s.  1  ^Revised  Ed.  Statutes,  vol.  ix.,  p.  628]— 3  &  4  Vict.  c.  87,  s.  49—18  &  19 
Vict.  c.  95,  ss.  9,  11 — Rides  of  Supreme  Court,  1883,  Order  lxv.,  r.  1. 

The  Act  18  &  19  Vict.  c.  95,  empowered  the  Commissioners  of  Works  and 
Public  Buildings,  whom  it  incorporated  for  the  purpose,  to  take  land  com- 
pulsorily  for  the  purpose  of  building  public  offices.  Sect.  9  provided  that 
certain  sections  (including  sect.  49)  of  a  previous  Act  (3  &  4  Vict.  c.  87), 
which  had  empowered  the  Commissioners  to  execute  other  works,  should 
be  deemed  to  be  repeated  in  the  later  Act,  with  the  alterations  necessary  to 
make  the  same  applicable  to  its  purposes.    Sect.  11  provided  that  any 
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In  re 
Wood's 
Estate. 

Ex  'parte 

Her 
Majesty's 

COMMIS- 

sionees  of 
Works  and 
Buildings. 


purchase-money  payable  into  the  bank  should  be  paid  to  the  account  of  the 
Accountant-General  of  the  Court  of  Chancery,  and  should  be  applied  under 
the  directions  of  that  Court  in  like  manner  as  moneys  were  by  the  earlier 
Act  directed  to  be  applied  under  the  directions  of  the  Court  of  Exchequer,. 
"  with  such  power  to  the  Court  of  Chancery  with  regard  to  costs  "  as  by 
the  earlier  Act  were  vested  in  the  Court  of  Exchequer,  Sect.  49  of  the 
earlier  Act  provided  that,  when  purchase-money  was  required  to  be  paid 
into  the  bank  in  the  name  of  the  Accountant-Greneral  of  the  Court  of  Ex- 
chequer, and  to  be  reinvested  in  land,  it  should  be  lawful  for  the  Court  to 
order  the  expenses  of  all  purchases  from  time  to  time  to  be  made  under 
the  Act  to  be  paid  by  the  Commissioners.  This  Act  contained  no  other 
provision  as  to  costs  :— 

Held,  that  the  effect  of  these  enactments  was  to  introduce  the  incorpo- 
rated sections  of  the  earlier  Act  into  the  later  Act,  just  as  if  they  had 
been  enacted  in  it  for  the  first  time,  and  that,  consequently,  the  later  Act, 
with  those  sections  in  it,  must  be  treated  as  having  been  passed  after  the 
Lands  Clauses  Consolidation  Act,  1845  : — 

Held,  therefore,  that  the  provisions  of  sect.  80  of  the  Lands  Clauses  Act 
were,  by  virtue  of  sect.  1  of  that  Act,  incorporated  with  the  Act  of  18  &  19 
Vict.  c.  95,  and  that  the  Court  had  power  to  order  the  Commissioners  to- 
pay  the  costs  of  an  application  for  the  payment  out  of  purchase-money  to- 
the  persons  who  had  become  absolutely  entitled  to  the  land  in  respect  of 
which  the  money  had  been  paid  in. 

In  re  Cherry's  Settled  Estates  (1)  disapproved. 

Held,  also,  that  the  Commissioners  did  not  represent  the  Crown,  and  that, 
if  they  did,  the  effect  of  the  incorporation  of  the  Lands  Clauses  Act  with  the 
Act  18  &  19  Vict.  c.  95,  was  to  make  the  provisions  of  the  Lands  Clauses 
Act  binding  on  them. 

Whether  rule  1  of  Order  lxv.  gives  the  Court  power  to  order  the  payment 
of  costs  in  a  case  in  which  there  would  have  been  no  jurisdiction  to  do  so 
before  the  Judicature  Act,  quaere. 


ixPPEAL  by  the  Commissioners  of  Her  Majesty's  Works  and 
Public  Buildings  from  part  of  an  order  made  by  Yice-Chancellor 
Bacon  in  Chambers. 

Under  the  powers  of  the  Downing  Street  Puhlic  Offices  Extension 
Act,  1855  (18  &  19  Yict.  c.  95),  the  Commissioners  had  taken  for 
the  purposes  of  the  Act  certain  land  which  formed  part  of  the- 
estate  of  Joseph  Wood,  deceased,  and  the  purchase-money  was  paid 
into  Court  to  the  credit  of  an  account  entitled  "  Ex  parte  the 
Commissioners  of  Her  Majesty's  Works  and  Public  Buildings. 
The  estate  of  Joseph  Wood  deceased.""  Upon  the  application,  by 
summons  under  Order  LV.  of  the  Eules  of  the  Supreme  Court,. 
1883,  of  some  of  the  persons  entitled  under  the  will  of  Joseph 
(1)  4  D.  F.  &  J.  332. 
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Woody  Yice-Chancellor  Bacon,  on  the  23vd  of  June,  1885,  ordered  C.  A. 

the  payment  out  of  Court  of  part  of  the  fund  to  the  persons  who  188G 

had  become  absolutely  entitled  thereto,  and  ordered  that  the  in  re 

Commissioners  should  pay  to  the  applicants  their  costs  (including  estate. 

therein  all  reasonable  charges  and  expenses  incident  thereto)  of  Ex  parte 

obtaining  the  order  and  of  all  proceedings  relating  thereto,  except  ma^Ity's 

such  costs  (if  any)  as  were  occasioned  by  litigation  between  Commis- 

^  *'  ^  J  &  SIONEES  OF 

adverse  claimants,  such  costs  to  be  taxed.  Works  and 

The  Commissioners  appealed  from  the  direction  as  to  the  pay-   

ment  of  costs. 

The  Act  18  &  19  Vict.  c.  95,  by  sect.  1,  incorporated  for  the 
purposes  of  the  Act,  under  the  name  of  "  Commissioners  of  Her 
Majesty's  Works  and  Public  Buildings,"  the  persons  who  for  the 
time  being,  under  the  provisions  of  the  Act  14  &  15  Yict.  c.  42, 
should  be  Commissioners  of  Her  Majesty's  Works  and  Public 
Buildings. 

Sect.  6  empowered  the  Commissioners,  "  out  of  any  moneys 
which  may  be  appropriated  by  Parliament,  and  put  at  their  dis- 
posal for  that  purpose,"  to  purchase  certain  hereditaments  in  the 
parish  of  ^S'^.  Margaret,  Westminster,  mentioned  and  described  in 
the  3rd  Schedule  to  the  Act,  for  the  purposes  of  the  Act. 

Sect.  9  provided  that,  for  the  purposes  of  the  Act,  the  following 
sections  of  the  Act  3  &  4  Yict.  c.  87 — namely,  sects.  11  to  26, 
both  inclusive ;  sects.  28  to  57,  both  inclusive ;  and  sects.  66  to 
75,  both  inclusive,  "  shall  be  deemed  to  be  herein  repeated,  with 
the  alterations  necessary  to  make  the  same  applicable  to  the  pur- 
poses of  this  Act,  and  to  the  Commissioners  hereby  incorporated, 
instead  of  the  Commissioners  by  that  Act  incorporated,  and  so  as 
to  enable  the  Commissioners  hereby  incorporated  to  carry  into 
effect  the  purposes  of  this  Act." 

And  sect.  11  provided  that,  "with  respect  to  any  purchase- 
moneys  payable  into  the  Bank  of  England  under  the  provisions  of 
this  Act,  the  same  shall  be  paid  to  the  account  of  the  Accountant- 
General  of  the  Court  of  Chancery,  pursuant  to  the  method  pre- 
scribed by"  the  Act  12  Geo.  1,  c.  32,  "and  pursuant  to  the 
General  Eules  and  Orders  of  the  said  Court,  and  without  fee  or 
reward,"  according  to  the  Act  12  Geo.  2,  c.  24,  "  in  like  manner 
as  moneys  are  by  the  said  Act  (3  &  4  Yict.  c.  87)  directed  to  be 
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C.  A.  paid  to  the  account  of  the  Accountant-General  of  the  Court  of 

1886  Exchequer ;  and  such  moneys  shall  be  applied  under  the  direc- 
tion  of  the  Court  of  Chancery  in  like  manner  as  moneys  are  by 

Estate  ^^^^        directed  to  be  applied  under  the  direction  of  the 

Ex  parte  Court  of  Exchequer,'  with  such  powers  to  the  Court  of  Chancery 

Ma^Ity's  ^^^^^  regard  to  costs  as  by  the  said  Act  (3  &  4  Vict.  c.  87)  were 

CoMMis-  vested  in  the  Court  of  Exchequer." 

SIONEES  OP  .  . 

Works  and  The  Act  3  &  4  Yict.  c.  87,  constituted  the  Commissioners  of 
Her  Majesty's  Woods,  Forests,  &c.,  a  corporation  for  the  purposes 
of  that  Act,  and  empowered  them  to  purchase  land  and  houses  for 
the  purpose  of  making  certain  improvements  in  the  metropolis. 
Sect.  44  provided  for  the  payment  into  the  Bank  of  England,  in 
the  name  of  the  Accountant-General  of  the  Court  of  Exchequer,  of 
purchase-money,  amounting  to  or  exceeding  £200,  of  heredita- 
ments belonging  to  persons  under  disability,  and  for  the  applica- 
tion of  the  money,  under  the  direction  of  the  Court  by  an  order 
made  upon  petition,  in  the  purchase  or  redemption  of  land  tax,  or 
in  the  discharge  of  incumbrances  affecting  the  hereditaments 
sold  ;  or,  where  not  so  applied,  that  the  money  should  be  laid  out 
and  invested  under  the  direction  of  the  Court  in  the  purchase 
of  other  hereditaments  to  be  settled  to  the  same  uses  as  the 
hereditaments  sold.  There  was  no  provision  for  the  payment 
out  of  the  purchase-money  to  persons  absolutely  entitled  to  the 
hereditaments. 

Sect.  49  provided  that  where  by  reason  of  any  disability  or 
incapacity  of  the  person  or  persons  entitled  to  any  hereditaments 
to  be  purchased  or  taken  under  the  authority  of  the  Act,  the 
purchase-money  for  the  same  should  be  required  to  be  paid  into 
the  Bank  in  the  name  of  the  Accountant-General  of  the  Court  of 
Exchequer,  and  to  be  applied  in  the  purchase  of  other  heredita- 
ments, to  be  settled  to  the  like  uses,  "  it  shall  be  lawful  for  the  said 
Court  to  order  the  expenses  of  all  purchases  from  time  to  time  to 
be  made  in  pursuance  of  this  Act,  or  so  much  of  such  expenses  as 
the  said  Court  shall  deem  reasonable,  to  be  paid  by  the  said 
Commissioners,  who  shall  from  time  to  time  pay  such  sum  or  sums 
of  money  out  of  the  moneys  applicable  to  the  purposes  of  this 
Act,  as  the  said  Court  shall  direct." 

This  Act  contained  no  other  provision  as  to  costs. 
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The  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Yict.  c.  18), 
provides  by  sect.  1  that  "  that  this  Act  shall  apply  to  every  under- 
taking authorized  by  any  Act  which  shall  hereafter  be  passed, 
and  which  shall  authorize  the  purchase  or  taking  of  lands  for  such 
undertaking,  and  this  Act  shall  be  incorporated  with  such  Act ; 
and  all  the  clauses  and  provisions  of  this  Act,  save  so  far  as  they 
shall  be  expressly  varied  or  excepted  by  any  such  Act,  shall  apply 
to  the  undertaking  authorized  thereby,  so  far  as  the  same  shall 
be  applicable  to  such  undertaking,  and  shall,  as  well  as  the  clauses 
and  provisions  of  every  other  Act  which  shall  be  incorporated 
with  such  Act,  form  part  of  such  Act,  and  be  construed  together 
therewith,  as  forming  one  Act." 


C.  A. 

1886 

In  re 
Wood's 
Estate. 

Ex  parte 

Her 
Majesty's 
Commis- 
sioners OF 
Works  and 
Buildings. 


C.  Bussell,  A.G.,  and  Vauglian  HawTcins,  for  the  Appellants  : — 

The  Vice-Chan cellor  had  no  jurisdiction  to  order  the  payment 
of  costs  by  the  Commissioners.  He  thought  that  the  case  was 
concluded  by  Ex  parte  Mercers'  Company  (1).  That  decision, 
however,  is  in  conflict  with  the  weight  of  authority.  Before  the 
Judicature  Acts  it  was  settled  that  such  an  order  could  not  be 
made :  In  re  Cherry's  Settled  Estates  (2).  That  was  a  decision 
of  Lord  Chancellor  Westhury,  sitting  on  appeal,  upon  the  Act 
3  tl'  4  Yict.  c.  87,  as  incorporated  with  the  Act  9  &  10  Yict.  c.  34, 
and  it  is  binding  on  this  Court.  The  provisions  of  the  Judicature 
Acts  and  of  Order  Lxv.,  rule  1,  as  to  costs  apply  only  to  cases 
where  the  Court  had  previously  jurisdiction  to  order  the  payment 
of  costs,  and  do  not  give  jurisdiction  to  order  the  payment  of  costs 
in  cases  in  which  the  Court  had  no  jurisdiction  before  the  Acts  to 
do  so :  Foster  v.  Great  Western  Baihvay  Company  (3) ;  Dichs  v. 
Yates  (4)  ;  In  re  KnigMs  Will  (5)  ;  Garnett  v.  Bradley  (6) ;  In  re 
Bradford  (7).  At  any  rate,  neither  those  Acts  nor  the  Lands 
Clauses  Act  bind  the  Crown,  and  the  Commissioners  represent  the 
Crown  and  stand  in  the  same  position :  Yates  v.  The  Queen  (8) ; 
Beg,  V.  McCann  (9). 

(1)  10  Oil.  D.  481.  (5)  26  Ch.  D.  82. 

(2)  4  D.  F.  &  J.  332.  (6)  3  App.  Cas.  944. 

(3)  8  Q.  B.  D.  25,  515.  (7)  15  Q.  B.  D.  635. 

(4)  18  Ch.  D.  76.  (8)  14  Q.  B.  D.  648. 

(9)  Law  Kep.  3  Q.  B.  677. 
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O.  A.         [Lopes,  L.J.,  referred  to  Parsons  v.  Tinling  (1),  and  .^ic  ^arte 

1886  Hospital  of  St  Katharine  (2). 

In  re         LoED  EsHER,  M.E.,  referred  to  Harris  v.  PethericJc  (3).l 
Wood's  \  ^  j 

Ex^pa^te        "^^^  Commissioners  are  not  proper  parties  to  this  proceeding, 

Her      but  are  mere  strangers.    A  company  or  public  body,  who  have 

CoMMis-     P^i^  money  into  Court  for  the  purchase  of  land  which  they  have 

WoEKs^AND  under  statutory  powers,  ought  not  to  be  served  with  notice 

Buildings,   of  an  application  to  pay  it  out  to  the  persons  entitled  to  it,  unless 

the  statute  gives  the  Court  jurisdiction  to  order  them  to  pay  the 

costs  of  the  application.    There  is  no  such  jurisdiction  in  the 

present  case. 

Warlters  Home,  for  the  Respondents : — 

This  order  is  in  accordance  with  the  old  practice  of  the  Court  of 
Exchequer  in  Equity,  which  was  adopted  by  the  Court  of  Chan- 
cery in  some  cases  transferred  to  it  from  the  Court  of  Exchequer 
on  the  abolition  of  the  Equity  jurisdiction  of  that  Court,  though 
the  decisions  are  contradictory:  In  re  Boherfson  (4);  In  re 
Harrisons  Estate  (5)  ;  In  re  Great  Western  Bailway  Com- 
jpany  (6) ;  Ex  parte  Northwich  (7). 

[LoED  EsHEE,  M.R.,  referred  to  In  re  Mouseleys  Trust  (8)  ;  Be 
MetforWs  Trust  (9) ;  In  re  Westminster  Estate  of  the  Parish  of 
St  Sepulchre  (10).  The  question  whether  the  provisions  of  the 
Lands  Clauses  Act  as  to  costs  do  not  apply,  though  not  expressly 
incorporated  by  the  Act  of  1855,  requires  consideration.] 

The  practice  of  the  Registrars  of  the  Chancery  Division  is  to 
refuse  to  draw  up  an  order  of  this  kind  for  the  payment  of  money 
out  of  Court,  unless  the  company  or  public  body  are  served, 

[LiNDLEY,  L.J. : — It  is  always  done  under  the  Lands  Clauses 
Act,  But,  in  other  cases,  if  the  money  has  been  paid  in  to  the 
separate  account  of  a  person  named,  I  doubt  whether  it  is  neces- 
sary to  serve  the  company.    In  the  present  case  I  am  disposed  to 

(1)  2  0.  P.  D.  119.  (6)  1  Ph.  560. 

(2)  17  Ch.  D.  378.  (7)  1  Y.  &  C.  Ex.  166. 

(3)  4  Q.  B.  D.  611.  (8)  4  K.  &  J.  86,  n. 

(4)  23  Beav.  433.  (9)  8  Vi^.  R.  634. 

(5)  Law  Rep.  10  Eq[,  532.  (10)  4     J.  &  S.  232. 
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think  that  the  Commissioners  ought  to  be  served,  because  the  0.  A. 
fund  stands  to  the  account  of  the  estate  of  a  deceased  person.]  1886 

A  fortiori  the  Commissioners  ought  to  be  served  when,  as  in  the  ^^^^^^^ 

present  case,  the  Act  makes  no  provision,  as  sect.  69  of  the  Lands  Estate. 

Clauses  Act  does,  for  paying  out  the  money  to  the  persons  becom-  '^^■^l^^ 

ihff  absolutely  entitled  to  it.    There  has  been  a  devolution  of  Majesty's 

•  •      •     1       1  •    •  -n  CoMMis- 

title  since  the  money  was  paid  in  by  the  Commissioners,  iijven  sionees  op 
under  the  Lands  Clauses  Act  the  company  who  had  paid  in  the  ^uiSdh^js? 
money  would  be  the  proper  persons  to  contest  the  title  of  the 
person  who  was  applying  to  have  it  paid  out,  and  the  Court 
would  not  order  the  money  to  be  paid  out  if  the  company  con- 
tested the  Petitioner's  title :  Li  re  Hohson^s  Trusts  (1)  ;  In  re 
Ward's  Estates  (2) ;  Li  re  Gooclis  Estate  (3).  And,  in  a  case  like 
the  present,  where  the  Act  gives  no  power  to  order  the  payment 
out  of  the  money,  the  Commissioners  must  be  here  to  enable  the 
Court  to  exercise  jurisdiction. 

But,  even  if  the  Court  had  no  jurisdiction  before  the  Judicature 
Act  to  order  the  Commissioners  to  pay  these  costs,  the  words  of 
rule  1  of  Order  lxv.  are  sufficient  to  give  jurisdiction  now:  "  The 
costs  of  and  incident  to  all  proceedings  in  the  Supreme  Court 
.  .  .  shall  be  in  the  discretion  of  the  Court  or  Judge."  This  is 
"  a  proceeding  "  in  the  Court,  and  these  costs  are  incident  to  it. 
The  effect  of  the  rule  ought  not  to  be  narrowed :  Butcher  v. 
Fooler  (4).  Foster  v.  Great  Western  Bailway  Comjyamj  (5)  was 
an  extreme  case  (6).  It  is  consistent  with  justice  that  a  public 
body  who  take  land  compulsorily  should  pay  the  costs  of  an 
application  for  the  payment  of  the  purchase-money  to  the  persons 
entitled.  They  would  have  to  pay  the  costs  of  a  reinvestment 
in  land,  which  would  amount  to  more  than  the  costs  of  such  an 
application  as  the  present.  Ex  parte  Mercers'  Company  (7)  has 
been  followed,  and  it  is  now  settled  that  the  Court  has  jurisdic- 
tion to  give  costs  in  such  cases  :  Li  re  Lee  and  Hemingway  (8). 

But  in  the  present  case  the  Lands  Clauses  Act  applies.  The 
provisions  of  the  Act  of  1840,  which  are  incorporated  into  the 

(1)  7  Ch.  D.  708.  (5)  8  Q.  B.  D.  515. 

(2)  28  Ch.  D.  100.  (6)  Per  Brett,  M.E.,  24  Ch.  D.  278. 

(3)  3  Ch.  D.  742.  (7)  10  Ch.  D.  481. 

(4)  24  Ch.  D.  273.  (8)  24  Ch.  D.  669. 
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O  A.  Act  of  1855,  must  be  taken  for  this  purpose  as  passed  in  1855^ 

1886  and  the  Act  of  1855,  with  those  clauses  in  it,  must  be  treated  a» 

In  re  passed  after  the  Lands  Clauses  Act.    Therefore,  by  virtue  of  sect.  1 
ESTATE  Lands  Clauses  Act,  the  provisions  of  sect.  80  of  that  Act  as 

Ex  parte  to  the  payment  of  costs  are  incorporated  with  the  Act  of  1855,. 

Ma^sty's  ttiere  being  nothing  in  that  Act,  or  in  the  Act  of  1840,  expressly 

CoMMis-  or  impliedly  varying  or  excepting  those  provisions.    This  view  is 

SIGNERS  OF 

WoEKs  AND  in  accordance  with  the  decision  of  Lord  Westbury  in  In  re  West- 
Buildings,   ^^^^gf^^  Estate  of  the  Parish  of  St.  Sepulchre  (1),  in  which  he 

distinguished  Li  re  Cherry's  Settled  Estates  (2).    This  view  is  also 

confirmed  by  Li  re  Ellisons  Estate  (3). 

Vaughan  HawJcins,  in  reply  :— 

The  Lands  Clauses  Act  is  incorporated  with  subsequent  Acts  only 
so  far  as  its  provisions  are  applicable  to  the  particular  under- 
taking. There  is  sufficient  in  the  Act  of  1855  to  exclude  the 
provisions  of  the  Lands  Clauses  Act — quite  as  much  as  there  was 
in  In  re  Cherry's  Settled  Estates.  Sect.  11  shews  the  intention 
of  the  Legislature:  they  did  not  intend  to  make  any  further 
provision  for  the  payment  of  costs  by  the  Commissioners  than 
those  which  are  made  by  sect.  49  of  the  Act  of  1840.  Nothing 
was  contemplated  but  reinvestment  of  the  money  in  land ;  if  for 
their  own  convenience  the  persons  entitled  choose  to  take  the 
money  out,  there  is  no  reason  why  the  Commissioners  should  pay 
their  costs.  In  the  St.  Sepulchre's  Case  all  the  special  Acts  had 
been  passed  after  the  Lands  Clauses  Act.  The  Commissioners 
really  represent  the  Crown,  and  the  Crown  is  not  bound  by  the 
Lands  Clauses  Act.  The  Commissioners  are  merely  servants  of  the 
Crown,  and  they  are  specially  incorporated  by  the  Act  of  1855 
for  the  purposes  of  that  Act :  Beg.  v.  McCann  (4). 


LoED  EsHEK,  M.E.  (after  stating  the  facts,  continued)  : — 

The  Commissioners  took  the  land,  and  were  obliged  to  pay  for 
it,  under  and  by  virtue  of  the  Act  18  &  19  Yict.  c.  95,  which  was 
passed  in  1855,  and,  therefore,  after  the  passing  of  the  Lands 
Clauses  Act    The  first  question,  therefore,  is  whether  any  part  of 

(1)  4  D.  J.  &  S.  232.  (3)  8  D.  M.  &  G.  62. 

(2)  4  D.     &  J.  332.  (4)  Law  Kep.  3  Q.  B.  677. 
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the  Lands  Clauses  Act,  though  it  is  not  expressly  mentioned  in  the  C.  A. 

Act  of  1855,  is  to  be  considered  as  incorporated  into  that  Act,  188G 

and,  if  so,  whether  the  whole  of  it  is  incorporated  ?  in  re 

Now  the  effect  of  sect.  1  of  the  Lands  Clauses  Act  obviously  is  est^^e! 

(putting  aside  for  the  moment  the  question  whether  the  Commis-  Ex  parte 

sioners  represent  the  Crown)  that  that  Act  is  to  be  considered  as  i^i^^^sty's 

incorporated  with  every  subsequent  Act  which  authorizes  with  Commis- 

^                                        J                 ^  SIGNERS  OF 


respect  to  any  undertaking  the  purchase  or  taking  of  lands,  and  Works  and 

every  part  of  the  Lands  Clauses  Act  is  incorporated,  save  so  far  as   

its  provisions  are  expressly  varied  or  excepted  by  the  subsequent  ^^^^  ^IHZl 
Act. 

It  follows  that  the  Lands  Clauses  Act  (unless  there  be  something 
expressly  varying  or  excepting  any  particular  provision  of  it)  is 
incorporated  into  this  Act  of  1855,  subject  to  the  question  with 
regard  to  the  Crown. 

It  is  said  that  there  are  some  provisions  in  the  Act  of  1855,  or 
in  the  earlier  Act  of  1840,  which  have  the  effect  of  expressly  vary- 
ing or  excepting  the  provisions  of  the  Lands  Clauses  Act  as  to  the 
costs  of  paying  money  out  of  Court.  It  is  not  denied  that  the 
Lands  Clauses  Act  itself  would  give  the  Court  jurisdiction  to  deal 
as  the  Vice-Chancellor  has  done  with  the  costs  of  the  payment 
out  of  this  money.  It  is  not  alleged  that  there  is  anything  ex- 
pressly varying  or  excepting  that  provision  of  the  Lands  Clauses 
Act  in  the  ordinary  sense  of  the  words,  but  it  is  said  that  it  is 
done  by  a  necessary  implication. 

The  material  sections  of  the  Act  of  1855  are  the  9th  and  the 
11th.  By  the  9th  section  certain  sections  of  the  Act  of  1840  are 
incorporated  into  the  Act  of  ]  855.  That  Act  of  1840  was  passed 
before  the  Lands  Clauses  Act.  Now  what  is  the  legal  effect  of  the 
9th  section  of  the  Act  of  1855,  which  brings  into  that  Act  those 
sections  of  the  former  Act  ?  It  is  to  put  them  into  the  Act  of 
1855,  just  as  if  they  had  been  written  into  it  for  the  first  time. 
If  a  subsequent  Act  brings  into  itself  by  reference  some  of  the 
clauses  of  a  former  Act,  the  legal  effect  of  that,  as  has  often  been 
held,  is  to  write  those  sections  into  the  new  Act  just  as  if  they 
had  been  actually  written  in  it  with  the  pen,  or  printed  in  it,  and, 
the  moment  you  have  those  clauses  in  the  later  Act,  you  have 
no  occasion  to  refer  to  the  former  Act  at  all.  For  all  practical 
Vol.  XXXI.  2  X  1 
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C.  A.  purposes,  therefore,  those  sections  of  the  Act  of  1840  are  to  be 

1886  dealt  with  as  if  they  were  actually  in  the  Act  of  1855.  They 
are  to  be  treated  as  legally  in  an  Act  which  was  passed  after  the 

ESTATE  ps-ssiug  of  the  Lands  Clauses  Act,    The  mere  fact  of  bringing 

Ex  parte  clauses  from  an  anterior  Act  into  a  subsequent  Act  cannot  on  any 

MajSty's  l^g^l  principle  prevent  the  subsequent  Act  from  being  treated  as 

CoMMis-  entirely  a  subsequent  Act,  and  cannot,  therefore,  prevent  the 
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Works  aj^d  application  of  the  Lands  Clauses  Act  to  that  subsequent  Act. 
Buildings.  -g^^  ^^.^  ^^^^  ^^^^^  11  of  the  Act  of  1855  does  expressly 
LordEsLer,M.K.  ^^^^  excopt  the  provislous  of  the  Lands  Clauses  Act  with  respect 
to  such  costs  as  these,  because  it  deals  exhaustively  with  the- 
question  of  the  expenses  of  the  application  of  the  moneys  which 
to  be  paid  into  the  Bank  to  the  credit  of  the  person  whose 
land  is  taken.  Sect.  11,  again,  brings  into  the  Act  by  reference 
some  provisions  of  the  Act  of  1840.  It  provides  that  moneys  paid 
into  the  Court  of  Chancery  shall  be  applied  under  the  direction 
of  that  Court  in  like  manner  as  moneys  paid  into  the  Court  of 
Exchequer  under  the  Act  of  1840  are  to  be  applied  under 
the  direction  of  that  Court,  "  with  such  powers  to  the  Court  of 
Chancery  with  regard  to  costs  as  by  the  Act  of  1840  were  vested! 
in  the  Court  of  Exchequer."  But,  when  we  turn  to  the  Act  of 
1840,  it  is  clear  that  the  reference  in  sect.  11  can  only  be  to 
sect.  49  of  that  Act.  But  sect.  49  contains  no  provision  for  the 
costs  of  the  payment  out  of  money ;  it  deals  only  with  "  the 
expenses  of  purchases."  It  says  that  the  Court  may  order  "the 
expenses  of  all  purchases  "  to  be  paid  by  the  Commissioners. 
There  is  nothing  there  about  "  costs,"  and  yet  sect.  11  of  the  Act 
of  1855  gives  to  the  Court  of  Chancery  "  such  powers  with  regard 
to  costs  as  by  the  Act  of  1840  were  vested  in  the  Court  of  Ex- 
chequer." It  is  plain  that  inadvertently  the  Legislature  have 
used  the  word  "  costs  "  in  a  particular  sense,  i.e.,  as  meaning  the 
expenses  of  purchases.  The  Act  does  not,  therefore,  deal  with  the 
costs  of  the  payment  out  of  money,  which  are  not  expenses  of 
the  purchase  of  other  land  for  reinvestment,  but  arise  when  there 
is  no  purchase  of  other  land.  Therefore  the  question  of  the  costs 
of  payment  out  is  not  dealt  with  in  the  11th  section  of  the  Act  of 
1855,  either  in  itself  or  whfen  you  bring  into  it  by  reference  the 
49th  section  of  the  Act  of  1840.   The  costs  of  the  payment  of 
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money  out  of  Court  to  a  person  absolutely  entitled  to  it,  when  '    C.  A. 

the  money  has  been  paid  in,  not  to  the  account  of  the  particular  188G 

person  by  name  to  whom  the  land  actually  belonged,  but  to  the  jn  re 

account  of  his  estate,  so  that  there  must  be  an  inquiry  who  is  Estate 

entitled  to  the  money,  are  not  dealt  with  expressly  or  by  im-  Ex  parte 

plication  in  the  special  Act.  MajeSy's 

How,  theUj  are  these  costs  to  be  dealt  with  ?    They  are  to  be  Commis- 

'  ^   ^  SIONEUS  OF 

dealt  with  according  to  the  provisions  of  the  Lands  Clauses  Act,  Works  and 

which  are  imported  into  the  Act  of  1855,  and  the  Lands  Clauses   

Act  clearly  gives  the  Court  power  to  deal  with  these  costs.  Tf  LorciEsher,M.E. 
that  be  so,  the  Court  would  have  had  jurisdiction  to  order  these 
costs  to  be  paid  by  the  Commissioners,  even  before  the  Judicature 
Act  was  passed,  and  the  Judicature  Act  has  not  taken  away  that 
jurisdiction.  It  is  said,  however,  that  there  is  authority  which  pre- 
vents us  from  treating  the  Act  of  1855  as  wholly  passed  after  the 
Lands  Clauses  Act,  and  that  authority  is  the  decision  of  Lord  Chan- 
cellor Westlury  in  In  re  Cherry's  Settled  Estates  (1).  Of  course,  we 
should  act  in  accordance  with  the  previous  decisions  of  a  Court  of 
co-ordinate  jurisdiction,  whether  we  ourselves  should  or  should 
not  have  come  to  the  same  conclusion  in  the  first  instance.  But 
the  authority  of  a  case  when  cited  does  not  depend  on  its  facts ; 
it  depends  on  the  principle  upon  which  the  Judge  acted.  And 
Lord  Wesibury  himself,  in  the  subsequent  case  of  Sepulchre, 
sitting  in  the  same  Court  in  which  he  sat  when  he  decided  In  re 
Cherry's  Settled  Estates,  explained  the  grounds  of  his  judgment  in 
that  case.  He  said  (2)  :  "  The  language  of  the  Act  9  &  10  Vict, 
c.  34,  which  was  in  question  in  In  re  Cherry's  Settled  Estates,  was 
such  as  to  render  transactions  under  it  as  though  they  had  been 
transactions  under  the  antecedent  Act  of  3  &  4  Vict.,  and  to  pass 
over  the  Lands  Clauses  Act  altogether ;  and  it  followed  that  the 
provisions  of  that  general  Act  could  not  affect  such  transactions." 
That  is,  he  read  the  new  Act  into  the  old  Act,  instead  of  reading 
the  old  Act  into  the  new  Act.  That  was  the  ground  of  his 
decision.  His  decision,  therefore,  in  In  re  Cherry's  Settled  Estates 
does  not  touch  the  present  case,  in  which,  as  I  think,  upon  a  true 
construction  of  the  two  Acts,  the  old  Act  is  to  be  read  into  the 
new  Act.    But  I  will  say  candidly  that  that  explanation  of  In  re 

(1)  4  D.  F.  &  J.  332.  (2)  4  D.  J.  &  S.  243. 
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0.  A.  Cherry's  Settled  Estates  (1)  is  far  too  refined  for  my  comprehension. 

1886  I  think  that  if  we  had  to  decide  that  case  now  we  should  decide  it 
directly  contrary  to  the  way  in  which  Lord  Westbury  decided  it,  and 

Estate  ^^^n  I  read  his  judgment  in  the  St.  Sepulchre's  Case  (2),  I  cannot 

Ex  parte  telp  thinking  that,  if  he  had  then  had  to  decide  In  re  Cherry's 

Ma^^ty's  ^^^^^^^  Estates  again,  he  would  have  decided  it  in  exactly  the 

CoMMis-  contrary  way.    Whenever  Jii  re  Cherry's  Settled  Estates  is  cited 


SIONEKS  OP 


Works  and  hereafter  it  will  be  explained  away.    I  think,  therefore,  the  best 

 *  thing  is  to  drop  it  altogether.    It  will  be  a  binding  authority  on 

LordEsher^M.E.  Court,  and  ou  any  inferior  Court,  whenever  a  Judge  can 
bring  his  mind  to  the  conclusion  that,  on  the  true  construction  of 
an  Act  subsequent  to  the  Lands  Clauses  Act,  which  brings  into 
itself  by  reference  certain  provisions  of  an  Act  passed  before  the 
Lands  Clauses  Act,  the  subsequent  Act  is  to  be  read  into  the 
former  one,  instead  of  the  former  one  into  the  subsequent  one. 
I  doubt  whether  any  Judge  will  ever  come  to  that  conclusion 
again.  If  not,  there  never  will  be  another  case  for  which  In  re 
Cherry's  Settled  Estates  will  be  an  authority. 

In  the  St.  Sepulchre's  Case  all  the  special  Acts  were  subsequent 
to  the  Lands  Clauses  Act.  It  is  an  authority,  therefore,  for  that 
for  which  authority  was  hardly  needed,  that  the  effect  of  the 
1st  section  of  the  Lands  Clauses  Act  is  to  incorporate  that  Act 
into  every  subsequent  Act  of  the  kind  mentioned  in  sect.  1, 
without  any  express  incorporation  by  the  special  Act. 

There  having,  then,  been  authority  in  the  Court  of  Chancery 
before  the  Judicature  Act  to  make  this  order  as  to  costs,  by  reason 
of  the  Lands  Clauses  Act  being  incorporated  with  the  Act  of  1855, 
it  is  obvious  that  rule  1  of  Order  lxv.  applies.  No  one  can 
doubt  that,  wherever  costs  were  within  the  jurisdiction,  either 
of  a  Common  Law  Court  or  of  the  Court  of  Chancery,  before  the 
Judicature  Act,  those  costs  are  now  within  rule  1  of  Order  lxv., 
and  are  in  the  discretion  of  the  Court,  subject  to  the  exceptions 
in  that  rule  mentioned. 

It  is  unnecessary,  therefore,  to  decide  the  point  which  has  been 
raised,  whether,  in  a  case  in  which  heioie  the  Judicature  Act  there 
was  no  jurisdiction,  either  in  the  Common  Law  Courts  or  in  the 
Court  of  Chancery,  to  give  costs,  Order  lxv.  has  given  to  the 
(1)  4  D.  F.  &  J.  332.  (2)  4  D.  J.  &  S.  232. 


VOL.  XXXI.]  CHANCEKY  DIVISION. 


61:9 


Supreme  Court  a  jurisdiction  as  to  costs  which  did  not  exist  in  C.  A. 
any  of  the  Courts  before.  It  is  not  necessary  to  decide  that  1886 
point  now,  and  I  decline  to  express  any  opinion  about  it. 

The  only  other  question  is  whether,  assuming  that  the  Lands  ^^^^^^ 

Clauses  Act  would  have  been  read  into  the  Act  of  1855  in  any  ex  parte 

ordinary  case,  this  can  be  done  in  the  case  of  these  Commis-  ma^Ity's 

sioners  who,  it  is  said,  represent  the  Crown,  and  are  in  fact  the  Commis- 

.  .  1     .         1       T        7  SIONERS  OF 

Crown,  the  Crown  not  being  mentioned  m  the  Lands  Clauses  Works  and 
Act.  The  Lands  Clauses  Act  is  brought  into  the  Act  of  1855  by 
reference,  and  the  legal  effect  of  its  incorporation  is  this,  that,  the 
moment  the  later  Act  is  passed,  it  must  be  considered  that  the 
Legislature  have  written  into  it  the  provisions  of  the  Lands  Clauses 
Act,  and,  if  that  be  so,  the  Act  of  1855,  in  dealing  with  these 
Commissioners,  if  they  are  to  be  taken  to  be  the  Crown,  is  dealing 
with  the  Crown  itself.  Therefore,  the  objection  that  the  Crown 
is  not  mentioned  in  the  Lands  Clauses  Act  falls  to  the  ground. 

I  think  that  the  judgment  appealed  against  is  right,  and  that 
the  appeal  must  be  dismissed. 

LiNDLEY,  L.J. : — 

The  Appellants  contend  that  the  Vice-Chancellor  had  no  juris- 
diction to  order  them  to  pay  any  part  of  the  costs  which  he  has 
ordered  them  to  pay.  The  point  which  was  primarily  intended 
to  be  raised  by  the  appeal,  viz.,  whether  the  view  taken  by 
Jessel,  M.E.,  in  Ex  parte  Mercers'  Company  (1)  was  correct,  is  one 
which,  as  it  appears  to  me,  it  is  unnecessary  for  us  to  determine ; 
and  I  will  say  no  more  about  it  than  that,  when  it  does  arise, 
more  attention  must  be  paid  to  sect.  24  of  the  Judicature  Act  of 
1875  than  appears  to  have  been  given  to  it  already. 

The  argument  for  the  Appellants,  apart  from  that  matter,  is 
based  upon  the  provisions  of  the  special  Acts  which  relate  to  the 
taking  of  the  land  which  has  been  taken  here.  The  land  has 
been  taken  under  the  provisions  of  the  Act  of  1855,  which  ex- 
pressly incorporates  the  Commissioners  for  the  purposes  of  that 
Act,  and  empowers  them  to  take  certain  lands  for  public  pur- 
poses. There  is  nothing  of  a  private  nature  in  the  Act  or  its 
objects ;  it  is  a  public  undertaking,  for  public  purposes,  autho- 

(1)  10  Ch.  D.  481. 
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C;  a:.  rized  by  a  public  Act  passed  since  the  Lands  Glauses  Act.  The 

1886  terms  of  sect.  1  of  the  Lands  Clauses  Act  are  so  extensive  and  so 

^J^g  express,  that  it  appears  to  me  impossible  to  say  that  the  pro- 

EsTATE  "v^isions  of  that  Act  do  not  apply  to  this  undertaking,  so  far  of 

Ex  parte  course  ^s  the  provisions  of  the  special  Act  are  not  inconsistent 

,    with  them. 
Majesty's 

CoMMis-        Sect.  9  of  the  Act  of  1855  brings  in  by  reference  a  portion  (not 

SIONERS  OF 

WoEKs  AND  the  whole)  of  a  former  Act  of  1840.  But,  when  we  come  to  put 
Buildings,  ^-^^^q  statutes  together  and  read  the  material  clauses,  we  find 
Lindley,  L.J.]  ^-j^^^  ^-j^^  provisious  as  to  costs  do  not  by  any  means  exhaust  all 
the  various  cases  which  may  arise  in  practice,  and  in  particular 
they  do  not  touch,  either  expressly  or  by  implication,  the  par- 
ticular point  which  we  have  now  to  decide,  that  is,  how  the  costs 
of  an  application  for  payment  out  of  Court  of  money  paid  in  for 
the  purchase  of  land  shall  be  dealt  with  where  the  application  is 
made  by  a  person  absolutely  entitled  to  the  money ;  there  is  a 
complete  silence  upon  the  point.  But  there  is  in  jthe  Lands 
Clauses  Act  an  express  provision  for  it,  and  there  is  nothing  in- 
consistent between  the  provisions  of  the  special  Acts  and  the 
provisions  of  the  Lands  Clauses  Act  upon  this  point.  It  is  not 
the  case  of  two  inconsistent  provisions ;  there  is  no  provision 
at  all  in  the  special  Act,  and  there  is  an  express  provision  in 
the  Lands  Clauses  Act  applicable  to  this  particular  case. 

Mr.  Vaughan  Hawkins  has  naturally  pressed  upon  us  the  decision 
of  Lord  Chancellor  Westbury  in  Li  re  Cherry's  Settled  Estates  (1), 
which  he  says  is  inconsistent  with  our  view  as  to  the  application 
of  the  Lands  Clauses  Act,  It  is  true  that  Lord  Westbury  in  that 
case  was  dealing  with  the  same  earlier  Act  of  1840  which  we  have 
to  deal  with,  but  he  was  dealing  with  a  totally  different  later  Act, 
the  Act  9  &  10  Vict.  c.  34,  the  special  wording  of  which  induced 
him  to  say  that  the  true  method  of  dealing  with  the  two  Acts  was 
to  carry  the  later  Act  back  into  the  earlier  Act.  That  may  have 
been  right  or  wrong  upon  the  special  wording  of  the  later 
Act  with  which  he  had  to  deal  ;  but  the  Act  of  1855  contains  no 
clause  similar  to  that  which  pressed  upon  Lord  Westbury  in  In  re 
Cherry's  Settled  Estates ;  atid  although  in  that  case  he  came  to 
the  conclusion  that  the'  Lands  Clauses  Act  was  not  incorporated 
(1)  4  D.  F.  &  J.  332. 
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into  the  Act  9  &  10  Vict.  c.  34,  there  is,  in  my  opinion,  nothing  c.  A. 

in  his  judgment  which  forces  us  to  say  that  the  Lands  Clauses  Act  1886 

is  not  incorporated  into  the  Act  of  1855,  the  wording  of  which  is  JJ^^ 

totally  different.    Whatever  may  be  said  about  In  re  Cherry's  Wood's 

J  ^  J      ^  J  Estate. 

Settled  Estates  (1)  in  other  respects,  it  does  not,  I  think,  bind  us  j]:^  parte 
at  all  in  the  present  case;  and  apart  from  that  case,  I  cannot,  ji^"^^g^Y's 
without  doing  violence  to  sect.  1  of  the  Lands  Clauses  Act,  hold  Commis- 

SIOiNERS  OF 

that  that  Act  does  not  apply  to  the  costs  of  this  particular  appli-  Wokks  and 
€ation,  which  are  not  provided  for  by  the  special  Act*  Buildings. 

For  the  reasons  I  have  stated  I  am  of  opinion  that  there  was  ^'^^^^^.j. 
ample  jurisdiction  for  the  Yice-Chancellor  to  make  this  order. 
It  was  the  proper  order  to  make,  and  the  appeal  must  be  dis- 
missed unless  there  is  anything  in  the  point  which  has  been 
taken  about  the  Crown. 

But  although  the  Crown  is  not  bound  by  the  Lands  Clauses 
Act,  and  cannot  be  ordered  to  pay  costs,  no  authority  has  been 
cited  to  shew  that  this  particular  corporation,  incorporated  by 
the  Act  of  1855  for  certain  public  purposes,  is  to  be  treated  as 
the  Crown,  and  there  is  no  ground  for  holding  that  a  corporation 
specially  incorporated  in  this  way  is  in  the  same  position  as 
regards  costs  as  the  Crown.  The  corporation  will  be  provided  by 
Parliament  with  funds  for  whatever  purpose  is  within  the  scope 
of  their  powers  and  obligations,  including  those  which  arise  under 
the  Lands  Clauses  Act.  They  will  have  to  pay  the  costs  of  re- 
investment in  land  out  of  these  funds,  and  out  of  these  funds 
they  will  have  to  pay  the  costs  of  the  present  application. 

I  am  glad  to  be  able  to  arrive  at  this  conclusion.  It  would  be 
ludicrous  if  this  public  body  were  liable  to  pay  the  costs  of  an 
expensive  proceeding  to  get  the  money  out  of  Court  and  invest  it 
in  land,  and  were  exonerated  from  paying  the  much  smaller  costs 
of  paying  the  money  out  to  the  persons  absolutely  entitled  to  it. 

Lopes,  L.J. : — 

If  the  jurisdiction  to  give  costs  existed  in  any  Common  Law 
"Court  or  in  the  Court  of  Chancery  at  the  time  of  the  passing  of 
the  Judicature  Act,  beyond  all  question  that  jurisdiction  remains 
.under  Order  lxv.,  rule  1. 

(1)  4  D.  F.  &  J.  332. 
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C.  A.  Such  a  jurisdiction  did  exist  in  the  present  case  in  a  Common 

1886  Law  Court  or  in  the  Court  of  Chancery  at  the  time  of  the  passing 
of  the  Judicature  Act,  if  the  provisions  of  the  Lands  Clauses  Act 

Estate  I'elating  to  the  costs  were  incorporated  with  the  special  Act  which 

Ex  parte  WO  have  tp  consider. 

Ma^Ity's  special  Act  of  1855  was  passed  after  the  Lands  Clauses 

CoMsiis-  it  incorporates  a  large  portion  of  the  earlier  special  Act 

SIGNERS  OP  rrn         1     •  . 

Works  and  of  1840.    That  being  so,  it  appears  to  me  perfectly  clear  that  the 
Buildings,  j^^^^^^  Clauses  Act  became  incorporated  with  the  special  Act, 
Lopee^.j.    ^jjjggg  it  was  cxprcssly  excluded,  or  was  inapplicable,  or  was  in- 
consistent with  any  of  the  provisions  of  the  special  Act. 

It  has  been  said  that  the  provisions  of  the  Lands  Clauses  Act 
relating  to  costs  are  in  conflict  with  sect.  49  of  the  Act  of  1840, 
and  with  sect.  11  of  the  Act  of  1855.  In  my  opinion  there  is  no 
conflict,  because  neither  of  those  sections  had  any  reference  to  the 
costs  of  paying  money  out  of  Court.  They  are  absolutely  silent 
upon  that  matter.  No  doubt  in  sect.  49  of  the  earlier  Act 
the  words  "  expenses  of  purchases  "  are  used  and  the  word  "  costs" 
is  used  in  sect.  11  of  the  later  Act.  But  I  think  it  is  impossible 
to  read  those  two  sections  without  coming  to  the  conclusion  that 
in  point  of  fact  those  words  are  used  as  synonymous,  that  they 
both  apply  to  the  same  thing,  and  that  neither  of  them  applies  to 
the  costs  of  paying  money  out  of  Court.  Therefore  I  think  the 
Lands  Clauses  Act  was  incorporated  with  the  special  Act,  and  the 
Lands  Clauses  Act  gave  the  Court  power  to  deal  with  the  costs  in 
question. 

But  then  it  was  argued  that,  even  if  the  Lands  Clauses  Act 
is  incorporated  with  the  special  Act,  the  Lands  Clauses  Act  does 
not  bind  the  Crown.  I  think  the  answer  to  that  is  simple.  The 
special  Act  clearly  binds  the  Crown,  and  directly  the  Lands 
Clauses  Act  became  incorporated  with  it,  it  became  an  integral 
part  of  the  special  Act,  and  bound  the  Crown  just  as  the  special 
Act  itself  did,  in  the  same  way  as  if  the  provisions  in  the  Lands 
Clauses  Act  had  been  in  terms  re-enacted  in  the  special  Act. 

Upon  the  very  important  question  whether  in  a  case  where 
there  was  no  jurisdiction  to  give  costs,  either  in  a  Common  Law 
Court  or  in  the  Court  of  Chancery,  at  the  time  of  the  passing  of 
the  Judicature  Act,  rule  1  of  Order  Lxv.  is  so  comprehensive  as  to 
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give  the  Court  a  discretion  to  deal  with  the  costs  I  desire  to 
reserve  my  opinion  until  it  is  necessary  to  decide  it. 

I  quite  agree  with  Lord  Justice  Lindleij,  that  the  conclusion  to 
which  we  have  come  entirely  meets  the  justice  of  the  case. 

The  appeal  will  be  dismissed  with  costs. 

The  order  was  varied  by  directing  the  Commissioners  (in 
accordance  with  the  terms  of  sect.  6  of  the  Act  of  1855)  to  pay 
the  costs  of  the  application  "  out  of  any  moneys  that  may  be 
appropriated  by  Parliament  and  put  at  their  disposal  for  the 
purpose." 

Solicitors  for  Commissioners  :  Sare  &  Co. 
Solicitors  for  Respondents  :  Pollock  &  Co. 

W.  L,  C. 


C.  A. 

1886 

In  re 
"Wood's 
Estate. 

Ex  'parte 

Heb 
Majesty's 
Commis- 
sioners OF 
Works  and 
Buildings. 


In  re  LEWIS.  C.  A. 

LEWIS  V.  WILLIAMS.    .  isss 

CHITTY,  J. 

[1874   L.    132.]  ^^^3, 

Practice — Time — Motion  in  Court  to  vary  Order  made  hy  Judge  of  Chancery       C.  A. 
Division  in  Chambers — Judicature  Act,  1873  (36  <fc  37  Vict,  c,  66),  s.  50  1886 

{Revised  Ed.  Statutes,  vol.  xvii,,  p.  86] — Rides  of  Supreme  Court,  1883,  Feb.  19,  20. 
Order  lvjil,  r.  15. 

In  an  administration  action  by  next  of  kin  against  administratrix,  the 
conduct  of  which  had  been  given  to  a  creditor,  an  order  was  made,  on  the 
application  of  the  administratrix,  by  the  Judge  personally  in  Chambers, 
directing  the  taxation  of  the  costs  of  the  Plaintiff,  the  Defendant,  and  the 
creditor,  and  the  application  of  the  funds  in  Court  in  payment  of  a  debt 
and  then  pro  tanto  of  the  costs  when  taxed,  priority  being  given  to  the 
costs  of  the  Defendant.  Liberty  was  also  given  to  any  of  the  parties  to 
apply  in  Chambers  as  to  the  getting  in  of  an  outstanding  asset,  and 
generally : — 

Held,  that  this  was  an  interlocutory  order,  and  that  a  notice  of  motion 
in  Court  to  vary  it,  given  after  the  expiration  of  twenty-one  days,  was 
too  late. 

Appeal  from  the  refusal  of  Mr.  Justice  Chitty  to  vary  an 
order  which  he  had  himself  previously  made  in  Chambers. 

The  action  was  commenced  by  summons  in  1874,  to  administer 
the  estate  of  William  Lewis,  who  had  died  intestate. 
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The  Plaintiff  was  his  infant  daughter,  by  a  next  friend. 

The  Defendant  was  the  administratrix  of  the  intestate. 

On  the  6th  of  Kovember,  1874,  an  administration  order  was 
made  in  Chambers.  During  the  progress  of  the  suit  the  widow 
married  H,  Williams,  who  was  then  added  as  a  Defendant.  He 
afterwards  died. 

By  an  order  of  the  3rd  of  April,  1879,  the  conduct  of  the 
action  was  given  to  David  Jones  and  Charlotte  his  wife,  she  being 
the  administratrix  of  Dehor  ah  Jones,  who  had  been  admitted  as  a 
creditor  on  the  estate  of  the  intestate. 

By  the  Chief  Clerk's  certificate  of  the  20th  of  January,  1881, 
a  balance  of  £316  5s.  Sd,  was  found  to  be  due  from  the  Defen- 
dant Ann  Williams  to  the  estate  of  the  intestate.  The  sum  of 
£151  Is.  8d,  was  paid  by  her,  and  the  balance  remained  still 
unpaid. 

By  an  order  of  the  17th  of  May,  1881,  made  upon  the  appli- 
cation of  the  Defendants,  it  was  ordered  that  the  costs  of  Mr.  and 
Mis.  Jones  (including  any  costs  properly  incurred  after  the  11th 
of  May,  1878),  should  be  taxed,  and  added  to  the  amount  of  their 
debt  and  interest  allowed  by  the  certificate.  And  it  was  ordered 
that  certain  sums  in  Court  to  the  credit  of  the  cause  should  be 
transferred  and  paid  to  Mr.  and  Mrs.  Jones  in  discharge  of  their 
debt,  interest,  further  interest,  and  costs,  so  far  as  the  same  would 
extend.  And  it  was  ordered  that  the  Defendants  Williams  and 
his  wife  should,  within  one  week  from  the  filing  of  the  Taxing 
Master's  certificate,  pay  the  balance  of  such  debt,  interest,  further 
interest,  and  costs  to  Mr.  and  Mrs.  Jones, 

By  an  order  of  the  17th  of  July,  1885,  made  by  Mr.  Justice 
Chitty  personally  in  Chambers,  upon  the  application  of  the  Defen- 
dants (Mr.  and  Mrs.  Jones  being  represented  by  their  solicitors),  it 
was  ordered  that  it  be  referred  to  the  Taxing  Master  to  tax  the 
costs  of  the  Plaintiff  and  the  Defendants,  and  the  costs  from  the 
18th  of  May,  1881,  of  Mr.  and  Mrs.  Jones  of  the  action ;  the 
costs  of  the  Defendants  to  be  taxed  as  between  solicitor  and 
client,  and  to  include  any  charges  and  expenses  properly  incurred 
by  them  in  relation  to  the  adininistration  of  the  estate  of  the 
testator  beyond  her  costs  of  the  action,  and  not  already  taixed  and 
allowed.    And  it  was  ordered  that  the  funds  in  Court  should  be 
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dealt  with  as  directed  in  the  schedule  thereto, — but,  if  such  funds 
should  be  insufficient  to  pay  all  the  costs  directed  to  be  taxed, 
the  residue  of  the  funds,  after  payment  of  the  Defendants'  costs, 
was  to  be  apportioned  between  the  Plaintiff  and  Mr.  and  Mrs. 
Jones  in  respect  of  their  costs,  and  the  apportioned  amounts 
were  to  be  certified  by  the  Taxing  Master.  Liberty  was  given 
to  any  of  the  parties  to  apply  in  Chambers  as  to  getting  in  an 
outstanding  sum  of  £400,  referred  to  in  the  Chief  Clerk's  certifi- 
cate, and  as  to  a  debt  due  to  Mary  Jones,  also  referred  to  in  the 
certificate,  and  generally  as  they  might  be  advised. 

The  schedule  to  this  order  provided  for  the  payment  of  the 
debt  due  to  Mr.  and  Mrs.  Jones  out  of  the  funds  in  Court. 

On  the  2nd  of  September,  1885,  Mr.  and  Mrs.  Jbwes  served  a 
notice  of  motion  to  vary  the  order  of  the  17th  of  July,  by 
directing  that  their  costs  and  the  costs  of  the  Plaintiff  should  be 
taxed  as  between  solicitor  and  client  and  paid  out  of  the  estate, 
and  that  the  Defendant  Mrs.  Williams  might  be  ordered  to  retain 
her  costs,  and  those  of  her  late  husband,  when  taxed,  out  of  the 
balance  by  the  certificate  found  due  from  her,  and  to  pay  the 
residue  of  that  balance  into  Court  within  four  weeks  after  the 
date  of  the  Taxing  Master's  certificate. 

The  motion  was  heard  before  Mr.  Justice  Chitty  on  the  30th  of 
October,  1885. 

'U][^john,  for  the  motion. 

Maclean,  for  Mrs.  Williams : — ' 

This  motion  is  in  the  nature  of  an  appeal  from  an  interlocutory 
order,  and  as  the  twenty-one  days  from  the  time  when  the  order 
was  pronounced  expired  on  the  6th  of  August,  and  notice  of  this 
motion  was  not  served  until  the  2nd  of  September,  the  Court 
will  adopt  by  analogy  the  course  pointed  out  by  Order  lviii., 
rule  15,  and  hold  that  this  appeal  is  out  of  time  and  cannot  be 
brought  except  by  special  leave :  Heatley  v.  Newton  (1) ;  DicJcson 
V.  Harrison  (2). 

Upjohn : — 

Order  lviii.,  rule  15,  applies  only  to  appeals  to  the  Court  of 
(1)  19  Ch.  D.  326.  (2)  9  Ch.  D.  243. 
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Appeal,  and  clearly  has  nothing  to  do  with  this  case.  The  order 
appealed  from  was  founded  on  the  Chief  Clerk's  certificate,  dealt 
with  the  costs  and  funds  in  Court,  and  settled  the  rights  of  the 
parties,  and  was  in  the  nature  of  an  order  on  further  consideration, 
which  has  been  held  to  be  a  final  order  :  Cummins  v.  Herron  (1). 
If  not  an  order  on  further  consideration  it  is,  at  any  rate,  a  final 
order,  inasmuch  as  it  determines  the  rights  of  the  parties :  In  re 
Stochton  Iron  Furnace  Company  (2),  and  is  conclusive  against  the 
Plaintiff :  Standard  Discount  Company  v.  La  Grange  (3) ;  Ann. 
Prac.  (4) ;  In  re  National  Funds  Assurance  Company  (5).  Nor 
can  it  be  said  that  the  case  falls  within  the  alternative  mentioned 
in  Order  lviii.,  rule  15,  "  or  from  any  order,  whether  final  or  in- 
terlocutory, in  any  matter  not  being  an  action,"  as  a  proceeding 
for  administration  commenced  by  originating  summons  is  an 
action  within  the  above  rule :  In  re  Fawsitt  (6). 

Maclean,  in  reply  : — 

If  this  motion  be  right  in  point  of  time  an  appellant  from  an 
order  made  in  Chambers  will  have  a  year  within  which  to  appeal 
to  the  Judge  in  Court,  and  another  year  for  appealing  to  the 
Court  of  Appeal.  An  order  to  vary  a  Chief  Clerk's  certificate  is 
an  interlocutory  order,  though  included  in  an  order  on  further 
consideration  which  is  final,  and  so  is  an  order  on  a  creditor's 
claim  in  an  administration  suit,  though  final  as  to  the  creditor, 
and  final  as  to  the  estate  :  Wilson's  Jud.  Acts  (7),  and  cases  there 
cited.  In  this  case  the  order  of  May,  1881,  was  a  final  judgment 
on  the  claim  of  Mr.  and  Mrs.  Jones,  and,  so  far  as  they  were 
concerned,  they  had  nothing  more  to  do  with  the  proceedings. 

Chitty,  J. : — 

This  is  a  motion  to  vary  an  order  made  in  Chambers,  and  the 
Eespondents  object  that  the  motion  is  out  of  time.  If  I  act  on 
the  analogy  of  the  rule  (Order  lviii.,  rule  15)  relating  to  appeals 
to  the  Court  of  Appeal,  then  I  must  hold  that  the  appeal  not 


(1)  4  Ch.  D.  787. 

(2)  10  Ch.  D.  349. 

(3)  3  C.  P.  D.  67,  71. 


(4)  (1884-5)  p.  619. 

(5)  4  Ch.  D.  305. 

(6)  30  Ch.  D.  231. 


(7)  4th  Ed.  p.  106. 
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having  been  brought  within  twenty-one  days  from  the  date  of 
pronouncing  the  order  cannot  be  brought  except  by  special  leave 
of  the  Court.  The  point  I  have  to  decide  relates  to  the  character 
of  the  order  itself.    Order  lviii.,  rule  15,  distinguishes  between 
orders  interlocutory  and  orders  final,  and  also  between  orders, 
whether  interlocutory  or  final,  made  in  an  action  and  in  any 
matter  not  being  an  action.    Now  the  order  in  question  was 
clearly  not  made  in  a  matter,  but  an  order  made  in  an  action. 
It  has  been  contended  that  this  was  an  order  made  upon  further 
consideration,  and,  therefore,  a  final  order.    In  my  opinion  the 
order  was  not  made  upon  further  consideration.    It  was  made 
upon  a  summons  in  an  action  which  has  never  been  heard  on 
further  consideration,  and  probably  never  will  be.    The  action 
was  brought  by  a  beneficiary  for  administration,  and  one  of  the 
creditors,  Deborah  Jones,  obtained  conduct  of  the  action.  After 
her  death  her  representatives  (Mr.  and  Mrs.  David  J ones)  obtained 
the  conduct  of  the  action.    The  order  of  the  17th  of  May,  1881, 
in  substance  ordered  the  fund  in  Court  to  be  applied  in  discharge 
of  the  debt  due  to  the  creditor,  and  went  on  to  order  Defendant, 
the  legal  personal  representative,  to  pay  the  balance  of  the  debt 
and  costs.    It  appears  to  me  that  the  order  of  May,  1881,  was  a 
final  order  as  to  creditors,  though  made  on  an  interlocutory 
application,  and  the  case  falls  within  Pheysey  v.  Pheysey  (1), 
which  decides  that  such  an  order,  though  it  finally  decided  the 
rights  of  parties,  was  in  reality  an  interlocutory  order,  and  there- 
fore must  be  appealed  from  within  twenty-one  days.  The  order  was 
equivalent  to  a  judgment  against  the  executrix  de  bonis  jpropriis, 
and  in  the  subsequent  orders  the  creditor  is  treated  as  having  no 
further  interest  in  the  matter.    The  order  under  appeal  has 
simply  done  what  I  have  stated,  viz.,  applied  the  balance  of  the 
fund  in  Court  in  payment  of  costs,  and  it  appears  to  me  that  this 
is  an  order  from  which  under  Order  lviii.,  rule  15,  any  applica- 
tion to  discharge  or  vary  it  must  be  made  within  twenty-one  days. 
I  do  not  hesitate  to  say  that  it  is  difficult  to  define  what  is  a 
final  and  what  is  an  interlocutory  order,  and  I  shall  not  attempt 
to  give  any  definition. 

The  Court  of  Appeal  has  not  attempted  to  give  an  exhaustive 
(1)  12  Ch.  D.  305. 


C.  A. 

1886 

In  re 
Lewis. 

Lewis 

V. 

Williams. 

Chitty,  J. 


628 


CHANCEKY  DIVISION.  [VOL.  XXXI. 


definition,  and  the  Legislature  in  the  Judicature  Act,  1875,  s.  12^ 
has  not  given  such  a  definition.  If  Mr.  Upjohn's  contention  be 
correct  see  the  consequences.  The  Appellant  would  have  two 
years ;  one  within  which  to  apply  to  discharge  or  vary  the  order, 
and  then* another  within  which  to  apply  to  the  Court  of  Appeal. 
I  am  of  opinion  that  this  order  is  one  of  those  within  Order  LViii., 
rule  15,  from  which  the  appeal  ought  to  be  brought  within 
twenty-one  days.  There  are  no  special  circumstances  in  the  case 
to  justify  an  enlargement  of  the  time,  and  I  decline  to  give 
special  leave.    The  motion  must  be  refused  with  costs. 

His  Lordship  subsequently  added  that  when  he  stated  that  the 
case  fell  within  Fheysey  v.  Fheysey  (1)  he  omitted  to  say  that  it  also 
fell  within  what  was  there  said  as  to  the  object  being  to  expedite 
appeals,  and  to  encourage  promptness. 

F.  G.  A.  W. 

C.  A.         From  this  decision  Mr.  and  Mrs. /owes  appealed.    The  appeal 
came  on  for  hearing  on  the  19th  of  February,  1886. 

TJjpjohn,  for  the  Appellants : — 

The  order  which  the  Appellants  moved  to  vary  was  a  final 
order.  Though  rule  15  of  Order  lviii.  does  not  strictly  apply,  it 
has  been  held  that  the  time  for  moving  in  Court  to  vary  an 
order  made  by  a  Judge  of  the  Chancery  Division  personally  in 
Chambers  is  to  be  regulated  by  analogy  to  that  rule :  Heatley  v. 
Newton  (2).  Nothing  remains  to  be  done  in  the  action,  except 
to  get  in  an  outstanding  asset  which  is  known  to  be  worthless. 
The  order  was  in  substance  an  order  on  further  consideration, 
and  such  an  order  is  a  final  order :  Cummins  v.  Herron  (3).  It  is 
not  the  practice  of  the  Court  to  decide  who  is  entitled  to  a  fund 
in  Cotirt,  and  to  order  the  fund  to  be  paid  out,  upon  an  inter- 
locutory application :  Trowell  v.  Shenton  (4).  The  order  finally 
disposed  of  all  the  funds  in  Court. 

[Lopes,  L.J.,  referred  to  Standard  Discount  Com^pany  v.  La 
Grange  (5)  ;  In  re  Stockton  Iron  Furnace  Company  (6).] 

(1)  12  Ch.  D.  305.  (4)  8  Ch.  D.  318. 

(2)  19  Ch.  D.  326.  (5)  3  C.  P.  D.  67. 

(3)  4  Ch.  D.  787.  (6)  10  Ch.  D.  349. 


0.  A. 

1886 
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Lewis. 

Lewis 

V. 

Williams. 
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An  order  giving  costs  to  a  plaintiff,  whom  the  judge  at  the 
trial  had  deprived  of  costs,  has  been  held  to  be  a  final  order : 
Marsden  v.  Lancashire  and  Yorhsliire  Baihvay  Comimiy  (1),  The 
ordinary  foreclosure  judgment,  which  is  not  final  as  to  foreclosure, 
because  an  order  absolute  is  necessary  to  make  the  foreclosure 
final,  has  been  held  to  be  final  for  the  purpose  of  deciding  the 
time  for  appealing  from  it :  Smith  v.  Davies  (2). 


C.  A. 

1886 

In  re 
Lewis. 

Lewis 

V. 

Williams. 


Maclean,  for  the  administratrix,  was  not  called  upon. 


LoED  EsHEE,  M.K. : — 

I  have  looked  at  the  order  of  the  17th  of  July,  and  in  my 
opinion  it  cannot  properly  be  called  a  final  order.  It  is  an  inter- 
locutory order,  and  consequently  the  notice  of  motion  to  vary  it 
was  served  too  late.    The  appeal  must  be  dismissed  with  costs. 


LiNDLEY,  L.J. : — 

I  agree.  The  order  was  not  an  order  on  further  consideration. 
It  was  made  on  the  application  of  the  Defendant,  who  had  not 
the  conduct  of  the  cause.  I  suppose  the  Plaintiff  did  not  wish 
to  proceed,  and  the  Defendant  wished  to  obtain  her  costs. 


Lopes,  L.  J.,  concurred. 

Solicitors  for  Appellants :  Morgan,  Son,  &  Upjohn,  agents  for 
David  Lloyd,  Lampeter, 

Solicitors  for  Defendant:  Boche  &  Son,  agents  for  Jones, 
Llandovery. 

(1)  7  Q.  B.  D.  641.  (2)  Ante,  p.  595. 

W.  L.  C. 
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c.  A.  UNITED  TELEPHONE  COMPANY  v.  BASSANO. 

if^  [1884   U.  357.] 

FeK  24. 

- — -  Ajpjpeal — Injunction — Bankruptcy. 

Judgment  having  been  given  restraining  the  Defendants  from  making, 
selling,  or  using  instruments  of  a  certain  construction,  as  being  an  infringe- 
ment of  the  Plaintiffs'  patent,  and  ordering  delivery  up  of  all  instruments 
so  constructed,  the  Defendants  appealed,  but  before  the  appeal  was  ready 
for  hearing  became  bankrupt : — 

Held,  that  the  Defendants,  though  bankrupts,  had  still  such  an  interest 
in  being  relieved  from  the  injunction  as  entitled  them  to  proceed  with  the 
appeal  on  giving  security  for  costs. 

An  order  was  made  dismissing  the  appeal  unless  within  a  certain  time 
the  bankrupts  gave  security  for  costs,  or  the  trustee  in  bankruptcy  made 
himself  a  party  to  the  proceedings. 

Tms  was  an  action  to  restrain  infringement  of  a  patent.  On 
the  12tli  of  August,  1885,  judgment  was  given  by  Mr.  Justice 
North  restraining  the  Defendants  from  manufacturing,  selling,  or 
disposing  of  or  using  any  instrument  of  the  construction  therein 
mentioned,  or  only  colourably  differing  therefrom,  or  any  other 
instrument  constructed  according  to  the  patent  or  only  colourably 
differing  therefrom,  or  being  an  infringement  of  the  patent.  The 
judgment  went  on  to  order  delivery  up  by  the  Defendants  of  all 
instruments  constructed  as  above,  and  to  direct  an  inquiry  as  to 
damages,  and  order  payment  of  them  by  the  Defendants.  The 
judgment  being  delivered  just  before  the  long  vacation,  the 
learned  Judge  postponed  giving  his  reasons. 

On  the  23rd  of  September,  1885,  the  Defendants  served  notice 
of  appeal,  and  set  down  the  appeal  on  the  same  day. 

On  the  4th  of  December  the  Defendants  were  adjudicated 
bankrupts  on  their  own  petition.  No  trustee  was  appointed,  and 
John  Smith  was  the  official  receiver. 

On  the  19th  of  February,  1886,  the  Plaintiffs  served  notice  of 
motion  on  the  solicitor  of  the  Defendants  and  on  the  official 
receiver  that  the  appeal  might  be  dismissed  for  want  of  prosecu- 
tion. It  was  deposed  to  that  but  for  the  bankruptcy  the  appeal 
would  have  come  on  some  weeks  previously. 
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The  reasons  of  Mr.  Justice  North  for  his  judgment  had  not  yet  C.  A. 
been  given.  1886 

United 

Feb.  24.  Aston,  Q.C.,  and  MicUem,  for  the  Plaintiffs.  Telephone 

Company 

V. 

Claud  Plumptre,  for  the  Eespondents,  submitted  that  the  Court  ^assano. 
would  not  dismiss  the  appeal  for  want  of  prosecution  until  the 
reasons  for  the  judgment  had  been  given,  so  that  materials  would 
exist  for  determining  whether  it  was  advisable  to  prosecute  the 
appeal. 


Cotton,  L.J. : — 

This  case  is  of  a  novel  description.  At  the  trial  of  the  action, 
just  before  the  long  vacation,  judgment  was  given  restraining 
the  infringement  of  a  patent,  and  ordering  delivery  up  of  articles 
made  in  infringement  of  it.  The  judgment  was  pronounced,  but 
the  learned  Judge  postponed  giving  his  reasons,  and  has  not  yet 
given  them.  The  Defendants  gave  notice  of  appeal,  and  set 
down  the  appeal.  After  this  they  became  bankrupt.  The  in- 
junction affected  both  the  persons  and  the  property  of  the  Defen- 
dants. The  official  receiver  is  interested  in  the  question  as 
affecting  the  trade  property ;  the  bankrupts  are  still  interested, 
for  the  injunction  restrains  them  from  selling  a  particular  class 
of  machines,  and  if  they  broke  that  injunction  they  might  be  sent 
to  prison.  The  injunction,  therefore,  interferes  with  their  future 
power  of  gaining  a  livelihood,  and  they  have  an  interest  in  being 
relieved  from  it.  We  have  ascertained  from  Mr.  Justice  North 
that  he  will  be  prepared  to  give  his  reasons  within  a  short  time, 
and  the  question  is,  what  is  the  proper  order  under  these  circum- 
stances. The  bankrupts  alone  could  not  be  allowed  to  proceed 
with  the  appeal  without  giving  security  for  costs.  If  the  bank- 
rupts had  no  interest  in  the  appeal  the  proper  order  would  be  to 
dismiss  the  appeal,  unless  the  official  receiver,  within  a  limited 
time,  made  himself  a  party.  We  think  that  the  right  order  will 
be  that  unless,  within  fourteen  days  from  Mr.  Justice  North 
giving  his  reasons,  the  bankrupts  give  security  for  costs,  or  the 
official  receiver  makes  himself  a  party  to  the  proceedings,  the 
appeal  shall,  without  any  further  order,  be  dismissed  without 
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0.  A.      costs.    If  the  bankrupts  give  security,  and  the  official  receiver 
1886       does  not  make  himself  a  party,  the  appeal  will  proceed  as  that 
United     of  the  bankrupts  alone  ;  if  the  official  receiver  makes  himself  a 
party,  and  the  bankrupts  do  not  give  security,  the  appeal  will 
proceed  as  that  of  the  official  receiver  alone. 

BowEN  and  Fey,  L.JJ.,  concurred. 


Company 

V. 

Bassano. 


Minutes  of  Order  :— That  upon  the  Defendants  giving  security  in  £100  for 
costs  the  Defendants  be  at  liberty  to  prosecute  their  appeal  notwithstanding 
their  bankruptcy. 

In  default  of  the  Defendants  giving  such  security  within  fourteen  days  after 
Mr.  Justice  North  shall  have  given  his  reasons  for  the  said  judgment,  or  the 
official  receiver  procuring  and  serving  upon  the  Plaintiffs  within  the  time 
aforesaid  an  order  giving  him  leave  to  carry  on  and  prosecute  the  appeal,  Order 
that  the  appeal  do  stand  dismissed  without  further  order,  but  without  costs. 

Solicitors  for  Plaintiffs  :  Waterliouse,  Winterhotham  &  Harrison, 
Solicitor  for  Defend^-nts  :  (7.  H.  Bobertson, 

H.  C.  J. 

APOLLINAEIS  COMPANY  v.  WILSON. 
[1885   A.  1539.] 

'  .     ^^'-'Fr  act  ice—Security  for  Costs, 

The  Plaintiff  obtained  an  injunction  to  restrain  the  Defendants  from 
parting  with  goods  alleged  to  bear  improperly  the  Plaintiff's  trade-mark. 
The  Defendants,  who  were  shipowners,  had  no  interest  in  the  goods,  which 
had  only  been  put  in  their  hands  for  transmission.  S.^  a  resident  in 
America,  who  claimed  to  be  owner  of  the  goods,  served  notice  of  motion 
that  he  might  be  at  liberty  to  reship  the  goods  to  a  foreign  port,  and  that 
if  necessary  he  might  be  added  as  a  defendant  to  the  action  : — 

Held  (affirming  the  order  of  Bacon,  V.C.),  that  S.  must  give  security  for 
the  costs  of  the  motion,  for  that  whatever  his  position  as  to  costs  might  be 
if  and  when  he  was  made  a  defendant,  he  must  on  this  motion  be  treated 
as  a  person  resident  abroad  coming  forward  to  enforce  a  right,  and  stood  in 
the  position  of  a  plaintiff. 

This  action  was  brought  by  the  ApolUnaris  Company/,  alleging 
that  the  Defendants  had  in  their  possession  a  large  quantity  of 
mineral  water  not  of  the  merchandise  of  the  Plaintiff  company, 
but  contained  in  bottles  bearing  the  registered  trade-mark  of  that 


C.  A. 

1886 
Feb.  24. 
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company,  and  that  the  Defendants  intended  to  send  this  water  to  c.  A. 
Neio  York.  The  company  asked  for  an  injunction  to  restrain  the  1886 
Defendants  from  parting  with  the  possession  of  any  mineral  water  ^pqJ^ix  \ris 
in  bottles  bearing  labels  which  were  an  infringement  of  the  trade-  Company 
mark  of  the  Plaintiff  company.  The  Defendants  were  steamship  Wilsox. 
owners  at  Hull,  and  carried  goods  from  places  abroad  to  other 
places  abroad  at  through  rates.  They  claimed  no  title  to  the 
goods,  which  they,  as  shipowners,  had  received  at  Hamburg,  and 
their  agent  at  that  place  had  given  bills  of  lading  for  carriage  of 
the  bottles  to  New  YorJc.  They  were  now  at  Hull  awaiting  trans- 
shipment to  New  YorJc,  and  the  cases  had  not  been  opened.  On 
the  26th  of  October,  1885,  Vice-Chancellor  Bacon  granted  an 
injunction  until  judgment  or  further  order. 

On  the  15th  of  December  Sclierer,  a  resident  in  New  YorJc,  who 
alleged  himself  to  be  the  owner  of  the  goods,  served  notice  of 
motion  that  notwithstanding  the  injunction  he  might  be  at 
liberty  to  reship  the  goods  to  Hamburg,  and  that  the  Defendants 
might  be  restrained  from  obstructing  him  in  reshipping  the 
same,  he  undertaking  not  to  sell  or  otherwise  deal  with  them 
within  the  jurisdiction,  and  that  if  necessary  he  might  be  added 
as  a  defendant  to  the  action. 

On  the  22nd  of  December  the  company  took  out  a  summons 
that  Sclierer  might  be  ordered  to  give  security  for  the  costs  of  the 
motion.  On  the  15th  of  January,  1886,  Sclierer' s  motion  was 
ordered  to  stand  over  for  eight  weeks  that  he  might  be  cross- 
examined  in  America,  On  the  23rd  of  January  Vice-Chancellor 
Bacon  directed  that  Sclierer  should  find  a  sufficient  person  to  give 
security  by  bond  in  the  penalty  of  £100  to  answer  the  costs  of 
the  motion,  and  that  till  such  security  was  given  Sclierer  should 
take  no  further  proceedings  on  the  motion.    Sclierer  appealed. 

Millar,  Q.C.,  and  W.  N.  Laivson,  for  the  appeal : — 

We  contend  that  the  case  is  not  one  where  security  should  be 
ordered  at  all,  but  if  the  Court  should  be  against  us  on  that,  we 
ask  the  Court  to  follow  the  precedent  set  by  the  late  Master  of 
the  Eolls  in  Vavasseur  v.  Krupp  (1),  and  to  order  Sclierer  to  be 
made  a  party,  he  giving  security. 

(1)  9  Ch.  D.  35i. 

2  Y2  1 
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Company 

V. 

Wilson. 


C.  A.         [BowEN,  L.J. : — So  far  as  your  motion  is  concerned  you  are  an 
1886       actor,  and  why  should  you  not,  being  out  of  the  jurisdiction,  give 
Apollinaris  security  for  costs  ?] 

W^e  submit  that  Sclierer  is  not  an  actor,  the  Plaintiffs  have 
commenced  litigation  which  affects  his  property,  and  he  is  obliged 
to  defend  it.  Watteeu  v.  Billam  (1)  decides  that  where  a  person 
resident  abroad  is,  by  the  act  of  another  person,  compelled  to 
litigate  here,  he  will  not  be  ordered  to  give  security  for  costs. 
That  was  a  case  of  a  bill  to  restrain  an  action  at  law. 

[Fry,  L.J. : — Here  there  is  no  litigation  against  you.] 
We  are  substantially  Defendants. 

Marten,  Q.C.,  and  J.  Cutler,  contra,  were  not  called  upon. 


Cotton,  L.J. : — 

The  only  question  we  have  to  deal  with  here  is,  whether  the 
Appellant  ought  to  give  security  for  costs  of  a  motion  which  he 
has  made  to  be  admitted  as  a  party  to  the  action  that  he  may 
claim  the  property  in  dispute  as  his.  We  cannot  assume  that  on 
the  hearing  of  that  motion  any  of  the  facts  that  are  alleged  will 
ultimately  be  proved,  and  the  Appellant  is  coming  forward  as  an 
actor,  just  as  if  he  were  in  the  position  of  a  plaintiff  seeking  to 
enforce  as  against  the  other  parties  to  the  action  the  right  which 
he  claims.  It  will  be  entirely  a  different  question  what  ought  to 
be  done  with  his  costs  if  and  when  he  is  made  a  party.  All  we 
have  to  deal  with  now  is,  whether  security  has  been  properly 
ordered  to  be  given  for  the  costs  of  this  motion,  which  is  not  a 
motion  made  against  him  but  by  him.  In  my  opinion,  as  he  is 
out  of  the  jurisdiction,  the  Judge  was  right  in  ordering  him 
to  give  security  for  those  costs.  What  ought  to  be  done  as  to 
his  costs  as  a  defendant  if  he  is  added  as  a  defendant,  or  as  to  the 
costs  of  any  counter-claim  which  he  may  set  up,  are  questions 
which  may  be  decided  if  and  when  they  arise.  . 

BowEN,  L.J. : — 

I  am  of  the  same  opinion. 

(1)  3  De  G.  &  Sm.  516. 
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Fey,  L.J. :—  c.  A. 
I  am  of  the  same  opinion. 

Apollinaris 

Solicitor  for  Scherer :  John  W.  Syhes.  Company 

Solicitors  for  Plaintiffs :  Janson,  Cobh,  Pearson,  &  Co,  Wilsox. 
Solicitors  for  Defendants :  Fritchard  &  Sons. 

II.  C.  J. 


DE  CAUX  V.  SKIPPER. 
TEE  V.  DE  CAUX. 

[1883    D.  2558.] 

Practice — Mortgage  of  Tivo  Estates  hy  same  Mortgagor — Foreclosure — Consoli- 
dation— Separate  Bedemptions — Costs  of  Action. 

When  a  mortgagee  brings  an  action  to  foreclose  two  mortgages  of  two 
distinct  estates,  but  which  mortgages  are  by  force  of  the  statute  or  other- 
wise not  liable  to  be  consolidated,  the  costs  of  the  action  are  not  to  be 
charged  against  each  estate,  but  must  be  apportioned  rateably  between  the 
two  estates. 

Clapham  v.  Andreius  (1)  overruled. 

The  Defendant  William  Skipper  had  by  one  and  the  same  deed, 
dated  the  30th  of  October,  1876,  mortgaged  two  properties  to  the 
Plaintiff,  one  of  twenty-six  acres  (which  he  held  as  trustee)  to 
secure  £320,  and  the  other  of  six  acres  (which  he  had  purchased 
to  hold  with  the  trust  estate  but  without  power  to  do  so),  to  secure 
£380.  The  deed  contained  separate  provisoes  of  redemption  and 
dealt  with  each  of  the  properties  as  a  distinct  property.  Vice- 
Chancellor  Bacon,  on  the  hearing  before  him,  held  that  the  Plaintiff 
was  entitled  to  consolidate,  and  gave  one  judgment  for  foreclosure 
of  both  properties  and  one  period  of  redemption. 

The  Defendant  appealed  from  the  decree  so  far  as  it  directed 
consolidation. 

Hemming,  Q.C.  {Beddall  and  C.  Tennant  with  him),  for  the 
appeal,  was  stopped  by  the  Court. 

(1)  27  Ch.  D.  679. 


C.  A. 
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C.  A.         Marten,  Q.O.,  and  Vernon  B.  Smith,  for  the  Plaintiff : — 

Assuming  that  the  Plaintiff  is  not  entitled  to  consolidate 
De  Oaux    ]^jg         mortgages,  but  that  the  mortgagor  may  redeem  each 
Skipper,    separately,  still  the  whole  of  the  costs  of  the  action  ought  to  be 
"^^^       charged  against  each  estate.   The  mortgagee  is  acting  properly  in 
De  Caux.    bringing  his  action  for  foreclosure,  and  he  is  entitled  to  the  costs 
of  the  action.   In  Clapham  v.  Andrews  (1),  a  case  precisely  similar 
to  this,  where  there  was  no  right  of  consolidation,  Pearson,  J., 
ordered  the  whole  costs  of  the  action  to  be  so  charged. 

Hemming,  in  reply,  as  to  costs. 


Cotton,  L.J.  (after  stating  the  facts  and  deciding  that  no  right 
to  consolidate  arose,  and  that  there  must  be  a  separate  redemption 
of  the  two  estates,  proceeded) : — 

Then  comes  the  question  as  to  the  costs.  It  is  said  on  behalf  of 
the  Plaintiff  that  whatever  may  be  the  result  with  regard  to  the 
right  of  the  mortgagor  to  separate  redemptions,  yet  having  to 
redeem  he  must  pay  the  whole  costs  of  the  action.  But  this  is 
wrong,  for  this  would  amount  to  consolidation  so  far  as  the  costs 
are  concerned,  though  not  as  regards  the  debts.  The  costs  should 
be  rateably  apportioned  between  the  two  mortgages.  Those 
which  are  applicable  to  the  foreclosure  and  redemption  of  one 
property  must  be  attributed  to  that  property,  while  those  which 
are  applicable  to  the  foreclosure  and  redemption  of  the  other 
must  be  attributed  to  that  other. 

The  case  of  Clapliam  v.  Andrews  has  been  referred  to,  where 
there  were  two  mortgages  by  one  mortgagor,  who  was  entitled 
under  the  provisions  of  the  Conveyancing  Act,  1881,  to  redeem 
the  mortgaged  properties  separately.  The  learned  Judge  thought 
the  proper  course  was  to  make  the  whole  of  the  costs  chargeable 
against  each  estate.  In  my  opinion  that  view  is  erroneous,  as  it 
really  amounts  to  a  consolidation  as  regards  costs,  although  by 
legislative  enactment  the  mortgagor  is  allowed  to  redeem 
separately. 

(1)  27  Ch.  D.  679. 
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Bo  WEN,  L.J.  (agreed  in  holding  that  there  was  no  agreement  c.  A. 
to  consolidate,  and  continued)  : —  1886 

Upon  the  question  of  costs  I  agree  with  Lord  Justice  Cotton,  De  Oaux 

and  also  with  what  he  has  said  with  respect  to  the  case  of  Clajoham  Skipper. 
V.  Andrews  (1).  Tee 


Fey,  L.J.  :— 

I  agree,  and  I  also  share  in  the  doubts  expressed  by  the  other 
members  of  the  Court  as  to  the  correctness  of  the  decision  in 
Claioham  v.  Andrews. 

Solicitor  for  Appellant :  W.  S.  Notion. 
Solicitor  for  Kespondent :  W.  Be  Caux. 

(1)  27  Ch.  D.  679. 

M.  W. 


V. 

De  Oaux. 
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V.-c.  B.    DEIFFIELD  AND  EAST  EIDING  PUKE  LINSEED  CAKE 
1886  ^  COMPANY   V,    WATEKLOO    MILLS    CAKE  AND 

Feb.  10.    .      WAEEHOUSING  COMPANY. 

[1885   D.  606.] 

Patent — Infringement — Threatening  Legal  Proceedings — Private  Letter — In- 
junction — "  Circulars,  Advertisements,  or  otheriuise  " — Ejusdem  generis — 
Patents,  Designs,  and  Trade-marks  Act,  1883  (46  &  47  Vict.  c.  57),  s.  32. 

Threats  "  by  circulars,  advertisements,  or  otherwise  "  (Patents,  Designs^, 
and  Trade-marks  Act,  1883,  s.  32),  include  threats  by  private  letter,  to  the 
person  charged  with  infringement,  the  words  "  or  otherwise  "  not  being  re- 
stricted, on  the  ejusdem  generis  principle,  to  "  or  other  means  such  as 
circulars  or  advertisements." 

The  solicitors  to  the  Defendants,  a  company,  sent  a  letter  to  the  Plain- 
tiffs, another  company,  alleging  an  infringement  of  patents  claimed  by  the 
Defendants,  and  stating  that  unless  the  Plaintiffs  forthwith  discontinued 
the  infringement  legal  proceedings  would  be  taken.  The  Defendants  not 
having  followed  up  the  letter  by  legal  proceedings,  the  Plaintiffs  brought 
an  action  for  an  injunction,  under  sect.  32  of  the  Patents,  Designs,  and 
Trade-marks  Act,  1883,  to  restrain  them  from  making  or  continuing: 
threats  of  legal  proceedings.  The  Defendants  in  their  statement  of  defence 
alleged  that  the  Plaintiffs  had  infringed  the  patents,  but  afterwards,  by 
amendment,  struck  out  the  allegation : — 

Held,  that  the  Plaintiffs  were  entitled  to  a  perpetual  injunction,  with 
costs. 

The  Plaintiffs  and  the  Defendants  were  both  manufacturers  of 
oil  cake  for  cattle  food.  On  the  17th  of  December,  1884,  the- 
Defendants'  solicitors  wrote  the  following  letter  to  the  Plaintiffs :. 
"  "We  have  been  consulted  by  the  Waterloo  Mills  Cake  and  Ware- 
housing  Company  with  reference  to  the  infringement  by  you 
of  patents  held  by  them  in  connection  with  the  manufacture  of 
round  feeding  cake,  and  we  have  been  instructed  to  give  yon 
notice,  as  we  now  do,  that  you  have  been  and  are  infringing  those 
patents,  and  that  unless  you  forthwith  discontinue  such  infringe- 
ment legal  proceedings  will  be  taken  in  order  to  compel  you  ta 
do  so."  The  Plaintiffs  then  requested  to  be  informed  of  the 
number  and  date  of  the  patents  said  to  be  infringed,  and  this- 
information  was  given  them  by  letter  from  the  Defendants'' 
solicitors. 
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Further  correspondence  then  followed,  in  the  course  of  which     V.-C.  B. 
the  Plaintiffs  asked  for  particulars  of  the  alleged  infringements,  1886 
and  on  the  13th  of  January,  1885,  the  Defendants'  solicitors  again  dkiffield 
wrote  to  the  Plaintiffs  that  their  clients  desired  them  to  confirm  r^^jng^Pure 
the  notice  previously  given  and  to  say  that  they  declined  to  give  ^^^^^^^^^ 
the  details  asked  for,  "  but  to  intimate  to  you  that  our  clients  v. 
will,  if  their  patents  are  infringed  by  your  company,  take  the  mills  Cake 
necessary  legal  steps  to  protect  their  rights  as  also  to  recover  "vvtare^ousing 
damages  for  the  injury  they  may  sustain."    In  their  reply  of  the  Company. 
following  day,  the  Plaintiffs  insisted  that  there  was  no  ground 
for  complaint,  and  characterised  the  Defendants'  refusal  to  fur- 
nish particulars  of  objections  as  unfair  and  unreasonable. 

On  the  16th  of  March,  1885,  the  Plaintiffs  commenced  this 
action,  claiming  an  injunction  to  restrain  the  Defendants  from 
making  or  continuing  threats  of  legal  proceedings  or  liability, 
"by  circulars,  advertisements,  or  otherwise,"  in  respect  of  the 
alleged  infringement  of  the  patents  claimed  by  the  Defendants, 
and  damages.  The  statement  of  claim  denied  infringement,  and 
alleged  that  the  Defendants  had  refused  to  desist  from  their  ^ 
threats,  but  nevertheless  had  not  commenced  any  legal  proceed- 
ings to  assert  their  alleged  rights. 

In  their  statement  of  defence  the  Defendants  alleged  that  they 
were  the  owners  of  the  patents  in  question,  and  that  the  Plaintiffs 
had  infringed  the  patents.  They  also  admitted  that  they  had 
not  followed  up  their  letters  by  legal  proceedings,  but  submitted 
whether,  under  the  Patents,  Designs,  and  Trade-mar Jcs  Act,  1883, 
the  Plaintiffs  were  entitled  to  any  of  the  relief  claimed.  Subse- 
quently the  Defendants  amended  their  defence  by  striking  out 
the  allegation  that  the  Plaintiffs  had  infringed  the  patents.  The 
action  now  came  on  for  trial.  The  chairman  of  the  Plaintiff 
company  deposed,  on  the  question  of  damages,  that  since  the 
Defendants'  threats  the  Plaintiffs  had  stopped  the  progress  of 
certain  new  works  in  course  of  erection  and  by  which  the  Plain- 
tiffs hoped  considerably  to  extend  their  business. 

Aston,  Q.C.,  Millar,  Q.C.,  and  ChadwycJc  Healeij,  for  the  Plain- 
tiffs:— 

Our  action  is  brought  under  sect.  32  of  the  Patents,  Designs, 
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V.-C.  B.     and  Trade-marls  Act,  1883,  which  enacts  that  "  where  any  person 

1886       claiming  to  be  the  patentee  of  an  invention,  by  circulars  adver- 

Driffield   tisements  or  otherwise  threatens  any  other  person  with  any  legal 

EmiNG  Pure  Proceedings  or  liability  in  respect  of  any  alleged  manufacture  use 

^^SSLny^^  sale  or  purchase  of  the  invention,  any  person  or  persons  aggrieved 

V.        thereby  may  bring  an  action  against  him,  and  may  obtain  an 
Waterloo  .         ,  . 

Mills  Cake  injunction  against  the  continuance  of  such  threats,  and  may 
Warehousing  ^^^^^^^  such  damage  (if  any)  as  may  have  been  sustained  thereby, 
Company,  if  the  alleged  manufacture,  use,  sale,  or  purchase  to  which  the 
threats  related  was  not  in  fact  an  infringement  of  any  legal  rights 
of  the  person  making  such  threats :  Provided  that  this  section 
shall  not  apply  if  the  person  making  such  threats  with  due  dili- 
gence commences  and  prosecutes  an  action  for  infringement  of 
his  patent."  The  two  threatening  letters  of  the  17th  of  Decem- 
ber and  the  13th  of  January  fall  expressly  within  the  terms  of 
this  section,  and  we  therefore  claim  the  statutory  remedy  of  (1)  an 
injunction,  and  (2)  damages. 

Marten,  Q.C.,  and  Kenyan  ParJcer,  for  the  Defendants : — 

First,  there  has  been  no  threat  at  all,  but  only  an  intimation 
that  if  our  patents  are  infringed  we  shall  bring  an  action. 

Secondly,  even  if  the  letters  do  constitute  a  threat,  we  submit 
that  it  is  not  such  a  threat  as  is  contemplated  by  the  statute.  If 
the  Plaintiffs  come  within  the  section  at  all,  they  must  bring 
their  case  within  the  words  "  or  otherwise ; "  but  those  general 
words  are  controlled  by  the  preceding  expressions,  and  must  be 
confined  to  threats  by  circulars  or  advertisements,  or  by  public 
intimations  of  the  nature  of  circulars  or  advertisements.  "  Accord- 
ing to  a  well  established  rule  in  the  construction  of  statutes, 
general  terms  following  particular  ones  apply  only  to  such  persons 
or  things  as  are  ejusdem  generis  with  those  comprehended  in  the 
language  of  the  Legislature : "  Per  CocJcburn,  C.  J.,  in  Beg.  v. 
Cleworth  (1)  ;  Sandiman  v.  Breach  (2),  both  being  cases  on  the 
Lord^s  Day  Acts  ;  Beed  v.  Ingham  (3),  on  the  Thames  Navigation 
Act,  and  Willis  v.  Thor'p  (4),  on  the  Hosiery  Manufacture  {Wages) 
Act,  1874. 

(1)  4  B.  &  S.  927,  932.  (3)  3  E.  &  B.  889. 

(2)  7  B.  &  C.  96.  (4)  Law  Rep.  10  Q.  B.  383,  387. 
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The  present  Act  was  intended  to  strike  at  the  common  practice    V.-C.  B. 

that  previously  prevailed,  and  that  was  permitted  by  law,  of  the  188G 

publication  by  alleged  patentees,  by  means  of  circulars  and  Drtffield 

newspaper  advertisements,  of  threats  and  cautions — a  practice  -^^^^^^^^p^^ 

that  often  occasioned  serious  embarrassment  and  interference  with  Linseed  Cake 

Company 

a  trader's  business.    But  a  mere  private  letter,  not  leading  to  v. 

liir  jt  J.-  Waterloo 

publicity,  cannot  have  such  an  eflect.    Moreover,  tne  section  mills  Cake 

points  to  a  "  continuance "  of  threats,  not  to  a  single  isolated  Warehousing 

threat.  The  Plaintiffs  have  not  alleged  or  proved  that  the  Defen-  Company. 

dants  intend  to  "continue"  their  conduct.    As  to  the  alleged 

damages,  they  are  too  remote  and  are  only  contingent.  The 

Plaintiffs  have  shewn  unreasonable  delay  in  bringing  their  action, 

and  issued  their  writ  without  any  notice. 

Aston,  in  reply  : — 

This  letter  is  clearly  a  threat,  and  the  words  of  the  section  are 
wide  enough  to  cover,  and  are  intended  to  cover,  every  form  of 
threat,  whether  by  circular,  advertisement,  or  letter,  which  can 
be  shewn  to  interfere  with  the  lawful  calling  of  the  person 
threatened,  and  which  the  person  who  makes  it  is  unable  or 
afraid  to  justify  by  legal  proceedings.  The  Act  extends  its  pro- 
tection generally  to  "  any  person  or  persons  aggrieved  "  by  threats, 
the  object  being  to  prevent  any  person  whomsoever  being  harassed 
by  unfounded  threats.  What  can  be  more  harassing  to  a  trader 
or  more  likely  to  interfere  with  his  business  than  a  lawyer's  letter 
threatening  legal  proceedings  ?  Such  a  letter  is  the  most  aggra- 
vated form  of  threat.  Although  under  the  old  law  an  alleged 
patentee  might  threaten  proceedings  without  being  obliged  to 
follow  them  up,  yet  unless  he  made  the  threat  bond  fide,  he 
rendered  himself  liable  to  an  injunction:  Halsey  v.  Brotherhood  (1). 
Under  the  present  law,  the  person  making  the  threats  can  only 
escape  an  action  for  injunction  and  damages  by  commencing 
and  prosecuting  with  due  diligence  an  action  for  infriDgement, 
which  the  Defendants  here  have  not  done.  The  old  authorities 
cited  have  no  application  to  the  present  case,  for  they  related 
only  to  statutes  which,  as  they  imposed  penalties,  the  Court  held 
must  be  strictly  construed.    Our  alleged  delay  in  issuing  the 

(1)  15  Ch.  D.  514. 
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V.-O.  B.  arose  from  our  waiting  to'  see  whether  the  Defendants  would 

1886       follow  up  their  threats  by  action.    Had  they  done  so,  we  could 


Driffield  not  have  maintained  the  present  action.    As  to  our  claim  for 

EiDiNG  PuEE  damages,  the  evidence  shews  the  injury  to  be  immediate,  our  new 

^^C?MPANY^^  works  having  been  stopped,  and  the  exercise  of  our  lawful  calling 

^-        having  thus  been  arrested. 
Waterloo  ° 
Mills  Cake 

Company.  rjij^^  ^^^j  important  question  before  me  is  upon  the  construc- 
tion of  the  recent  Patents  Act.  As  far  as  I  know,  this  is  the  first 
time  that  this  particular  question  has  been  submitted  for  decision 
under  the  statute. 

The  question  that  has  been  argued  is,  whether  this  case  comes 
within  the  32nd  section  of  the  Act  so  as  to  justify  the  Plaintiffs 
in  instituting  this  action. 

A  very  long,  elaborate,  and  learned  argument  has  been  addressed 
to  me  upon  the  Lord's  Bay  Ads,  and  upon  the  Thames  Navigation 
Act  It  is  a  maxim  that  you  cannot  construe  a  penal  statute 
otherwise  than  with  the  utmost  strictness,  and  that  if  there  are 
any  means  afforded  to  the  Court  of  avoiding  too  severe  a  con- 
struction of  it,  the  Court  will  avail  itself  of  those  means,  and  it 
has  done  so  in  cases  under  those  Acts,  and  others  of  the  same 
class.  All  that  is  plain  law,  and  nobody  can  dispute  it ;  but 
here  we  have  a  new  law.  The  law,  as  it  stood  before  the  new 
Patents  Act,  enabled  persons  who  were  patentees,  or  who  alleged 
they  were  patentees,  to  fulminate  their  threats  against  anybody 
they  liked,  cautioning  them  not  to  invade  the  rights  which  the 
patentees,  or  alleged  patentees,  said  or  thought  they  had.  To  put 
a  stop  to  this,  an  alteration  in  the  law  was  made.  The  32nd 
section  of  the  Patents,  Designs,  and  Trade-marJcs  Act,  1 883,  says : 
"  Where  any  person  claiming  to  be  the  patentee  of  an  invention, 
by  circulars  advertisements  or  otherwise  threatens  any  other 
person  " — words  which  have  wholly  escaped  notice  in  the  course 
of  the  argument  to-day,  but  which  lend  a  key  to  the  whole  con- 
struction '  of  the  Act — "  with  any  legal  proceedings,"  and  so  on, 
the  person  aggrieved  may  obtain  an  injunction. 

The  present  Defendants,  saying  that  they  are  patentees,  have 
threatened  another  person  (the  Plaintiff  company  being  a  person 
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for  this  purpose)  with  legal  proceedings.    Under  those  circum-     ^  0.  B. 

stances,  can  there  be  any  question  upon  the  facts  before  me  that 

thereupon  the  right  which  the  section  gives  to  the  person  so  Driffield 

threatened  exists,  and  that  such  person  has  a  right  to  bring  his  EmiNG^PuKE 

action?    The  first  letter,  that  of  the  17th  of  December,  1884,^^?,™^^^^ 

'         '  Company 

containing  the  threat,  has  never  been  departed  from  or  qualified.  v. 

"Watjsrloo 

It  was  argued  that  there  was  no  "  continuation  "  of  the  threat ;  Mills  Cake 
but  it  has  never  been  withdrawn,  and  therefore  it  has  been  con-  warehousing 
tinned.    It  has  been  continued  down  to  the  present  time,  except  Company. 
only  for  the  change  which  has  been  made  in  the  defence  by 
striking  out  the  assertion  that  the  Plaintiffs  have  infringed  the 
patents. 

Have  the  Defendants  threatened  the  Plaintiffs  ?  That  is, 
really,  the  only  question  I  have  to  decide.  Can  I  reject  the 
words  "  any  other  person  "  ?  Can  I,  from  the  nature  of  the  case, 
confine  the  word  "  threats  "  to  threats  by  circulars  and  advertise- 
ments ?  Each  circular  must  be  directed  to  some  person  in  order 
to  be  useful ;  and  the  words  "  any  other  person,"  in  my  opinion, 
plainly  bring  the  letter  which  was  written  in  the  first  instance 
within  the  provisions  of  this  statute. 

Without  straining  the  words  of  the  statute,  or  having  any 
hesitation  or  doubt  about  the  meaning  of  the  words,  I  say  this  is 
a  case  in  which  a  patentee,  or  alleged  patentee,  threatens  another 
person  that  he  will  take  proceedings  against  him.  In  my  opinion, 
that  gives  the  person  so  threatened  a  clear  right,  under  the  32nd 
section  of  the  Act,  to  bring  his  action,  since  the  threatener  does 
not  avail  himself  of  the  proviso  by  which  the  onus  is  thrown  upon 
the  alleged  patentee  of  taking  proceedings.  He  is  protected 
from  the  consequences  of  his  threat  if  he  takes  proceedings  to 
enforce  his  threat;  otherwise  there  remains  only  that  sort  of 
annoyance  and  unjust  threat  which  it  is  the  object  of  this  statute 
to  check  and  control,  and,  if  necessary,  to  punish. 

On  this  part  of  the  case,  therefore,  I  think  the  Plaintiffs  are 
perfectly  justified,  in  consequence  of  the  threat  "  you  have  in- 
fringed and  I  am  going  to  prosecute  you,"  in  coming  to  this 
Court  and  asking  for  an  injunction  to  restrain  the  Defendants 
from  continuing  their  threat. 

As  to  the  rest  of  the  case,  I  think  no  case  whatever  has  been 
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V.-C.  B.     made  out  for  an  inquiry  as  to  damages.    It  has  not  been  alleged, 
1886      in  any  way  that  I  can  notice,  that  any  damage  has  been  sustained 
Driffield   by  the  Plaintiffs.    Their  business  has  not  been  suspended.  Cer- 
EiDiNG^PTmE  ^^^^  works  contemplated  have  not  been  carried  out  with  the 
Linseed^Cake  vigour  at  first  displayed,  but  the  business  has  not  been  stopped. 

r.  In  my  opinion,  the  Plaintiffs  are  entitled  to  a  perpetual  in- 

MiilTckKE  junction  as  asked  by  their  claim,  and  also  to  the  costs  of  the  action ; 
Wareiiousing  ^i^cl  I  pronounce  judgment  accordingly. 
Company. 

Solicitors :  Andrew,  Wood,  &  Glasier ;  Chester,  Mayliew,  &  Co., 
agents  for  Holden,  Sons,  &  Hodgson,  Hull. 

G.  I.  F.  C. 


In  re  AEMY  AND  NAVY  HOTEL. 

Company — Winding-up  Order— Title  of  Petition — MistaJce — Amendment — 

Advertisement, 

A  winding-up  order  had  been  pronounced  on  a  petition  intituled,  "  In  the 
matter  of  the  A.  and  N.  Hotel  Company,  Limited.^''  Subsequently,  before 
the  order  was  drawn  up,  the  Petitioners  discovered  that  the  word  "  com- 
pany "  did  not  form  part  of  the  registered  title  of  the  company,  though 
the  company  had  themselves,  while  carrying  on  business,  usually  adopted 
the  word.  Thereupon,  on  an  ex  parte  application  by  the  Petitioners,  the 
Court  made  an  order  giving  leave  to  amend  and  re-advertise  the  petition, 
and  directing  the  winding-up  order  to  be  drawn  up  seven  days  after  the 
advertisement. 

A  motion  by  the  company  to  discharge  the  ex  parte  order  was  dismissed 
with  costs. 

On  the  17th  of  December,  1885,  Messrs.  Hudson,  Brothers,  as 
creditors,  presented  a  winding-up  petition  intituled  "  In  the  matter 
of  the  Army  and  Navy  Hotel  Company,  Limited^  The  petition 
was  duly  served  upon  the  company  the  same  day,  and  on  the 
16th  of  January,  1886,  the  usual  winding-up  order  was  made  on 
an  affidavit  of  service,  the  company  not  appearing,  but  creditors 
and  contributories  appeared  by  counsel  and  supported  the  petition. 

On  the  parties  attending  before  the  Kegistrar  to  settle  the 
order,  the  company  raised  the  objection  that  they  had  been  mis- 
described  in  the  petition,  and  produced  a  print  of  their  articles 


V.-C.  B. 

1886 
Feb.  19. 
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of  association  in  which  they  were  described  as  "  The  Army  and     ^--0.  B.  ^ 

Navy  Hotel,  Limited,''  the  word  "  company  "  being  omitted.  There- 

upon  the  Kegistrar  refused  to  draw  up  the  order.  in  re 

On  the  5th  of  February,  1886,  upon  an  ex  farte  application  by  navy  Hotel. 
the  Petitioners,  His  Lordship  made  an  order  giving  them  leave  to 
amend  and  re-advertise  the  petition,  and  directing  the  winding-up 
order  to  be  drawn  up  seven  days  after  the  date  of  the  advertise- 
ment. 

The  company  now  moved  to  discharge  the  order  of  the  5th  of 
February,  on  the  ground  of  want  of  jurisdiction. 

From  the  evidence  read  upon  the  motion  it  appeared  that 
prior  to  the  presentation  of  the  petition  the  Petitioners  com- 
menced an  action  against  the  company  for  the  recovery  of  their 
debt,  the  company  being  described  in  that  action  as  "  The  Army 
and  Navy  Hotel  Company,  Limited,''  and  that  after  the  presenta- 
tion of  the  petition  the  company  obtained  in  the  action,  on  an 
ex  parte  application,  an  order  staying  all  proceedings  in  the 
action  until  the  hearing  of  the  petition,  no  objection  being  then 
made  as  to  the  incorrectness  of  the  name  under  which  the  com- 
pany had  been  sued :  also  that  before  commencing  their  action 
the  Petitioners  found,  on  searching  the  Eegistry  of  Companies  at 
Somerset  House,  that  the  yearly  accounts  filed  by  the  company 
were  headed  "  The  Army  and  Navy  Hotel  Company,  Limited,"  and 
that  this  led  to  the  action  being  brought  and  the  petition  pre- 
sented against  them  under  that  name :  that  on  a  further  search 
made  at  Somerset  House  in  consequence  of  the  company's  objec- 
tion, the  Petitioners  had  found  the  company  described  in  earlier 
files  of  proceedings  and  also  in  the  articles  of  association  as  "  The 
Army  and  Navy  Hotel,  Limited,"  and  that  they  had  been  registered 
under  that  name,  though  on  subsequently  registering  a  change 
of  address  they  adopted  the  word  "  Company." 

Millar,  Q.C.,  and  Boome,  for  the  Company : — 

We  rely  on  In  re  City  and  County  Bank  (1).    In  that  case  the 
company  was  described  correctly  in  the  petition  but  incorrectly 
in  the  advertisements,  and  it  was  held  that  the  error  rendered 
the  advertisements  invalid.    Here  the  mistake  is  in  both  the 
(1)  Law  Rep.  10  Ch.  470. 


646 


CHANCEEY  DIVISION.  [VOL.  XXXL 


V.-C.  B.    petition  and  the  advertisements.    The  Court  has  no  jurisdiction 
1886      to  amend  a  petition  on  which  an  order  has  been  made,  or  to 
In  re      amend  an  order  when  made :  Re  North  Wales  Slate  Supply  Com- 
Navy  Hotel  l^^'^V  0^)'    "^^^  Petitioners  are  themselves  responsible  for  the 

  mistake,  which  they  might  have  avoided  had  they  shewn  due 

diligence  in  making  inquiries. 

Marten,  Q.C.,  and  Maidlow,  for  the  Petitioners : — 

The  company  have  themselves  adopted  the  name  on  the  peti- 
tion, for  they  not  only  made  no  objection  to  their  being  sued 
under  that  name  in  the  action  in  the  Queen's  Bench  Division, 
but  themselves  obtained,  under  that  name  as  it  stood  on  the 
record,  the  order  staying  proceedings  in  the  action  pending  the 
petition.  Again,  the  company's  annual  returns  were  made  under 
the  same  name.  Thus  the  error  in  the  petition  has  been  brought 
about  by  the  company's  own  fault. 

No  one  could  be  misled  by  the  slight  difference  in  the  name. 

As  regards  the  winding-up  order,  the  Court  may  correct  it 
under  the  slip  order:  Eules  of  the  Supreme  Court,  1883, 
Order  xxviii.,  rule  11.  Then,  irregularity  in  advertisements  does 
not  necessarily  invalidate  a  winding-up  order.  Under  rule  53  of 
the  Gen.  Ord.  under  the  Companies  Act,  1862,  the  Court  has  a 
discretionary  power  to  dispense  altogether  with  the  advertise- 
ments prescribed  by  rule  2 :  In  re  City  and  County  BanJc  (2). 

There  have  been  several  instances  in  which  the  Court  has 
made  winding-up  orders  notwithstanding  irregularity  in  the 
advertisements  :  In  re  Shields  Marine  Insurance  Company  (3) ; 
Be  London  India  Butler  Company  (4) ;  In  re  Consolidated  Mineral 
Lead  Mining  Company  (5). 

Boome,  in  reply : — 

I  admit  the  Court  has  a  discretion  as  to  advertisements ;  but 
this  is  a  case  of  petition  presented,  advertisements  issued,  and 
order  made,  all  in  the  wrong  name.  There  is  no  authority  that 
under  such  circumstances  the  order  can  be  sustained. 

(1)  18  W.  K.  403.  (3)  W.  K  1867,  p.  296. 

(2)  Law  Eep.  10  Ch.  470.  (4)  14  W.  E.  527,  594. 

(5)  25  W.  R.  36. 
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Bacon,  Y.C.,  said  the  jurisdiction  to  make  the  order  of  the  v.-C.  B. 
5th  of  February  was  clear  and  could  not  be  questioned.    The  1886 
evidence  had  satisfied  him  that  the  mistake  in  the  title  of  the      in  re 
petition  was  purely  accidental,  and  that  the  Petitioners  had  been  nav?  Hotel. 

led  into  the  mistake  by  the  company,  who  had  themselves  adopted   

the  erroneous  title.    A  more  unreasonable  application  he  had 
never  heard,  and  he  dismissed  it  with  costs. 

Solicitors :  Barnard  &  Co. ;  Ford,  Lloijd,  Bartlett,  &  Michel- 
more. 

G.  I.  F.  C. 
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1885  KOBINSON  V,  GANDY. 

Dec^5,U,   >  [1881    G.  950.] 

Marriage  Settlement — Wift^s  after -acquired  Froperty — Covenant  to  settle — 
Release  hy  Wife  in  mistake  before  Marriage  set  aside  after — Additional 
Property  coming  to  her  thereby. 

By  a  marriage  settlement  made  in  1859,  after  a  recital  that  the  wife  was 
entitled,  amongst  other  property,  to  £10,000,  part  of  her  share  of  the 
residue  of  a  testator's  estate,  in  the  hands  of  the  executors  of  a  will  and 
secured  by  mortgage,  this  £10,000  was  settled,  and  the  husband  and  wife 
covenanted  for  the  settlement  of  all  the  estate,  property,  and  effects  ex- 
ceeding £300  at  one  time  which  the  husband  and  wife,  or  either  of  them 
in  her  right,  should  at  any  time  or  times  subsequent  to  the  marriage  and 
during  the  coverture  become  possessed  of  or  entitled  to  at  law  or  in  equity 
by  any  means  whatsoever.  The  day  before  the  settlement,  the  wife,  then 
a  spinster  and  of  full  age,  had  executed  a  general  release  to  the  executors 
of  the  will  of  all  her  claims  to  the  estate  of  the  testator.  It  subsequently 
ai^peared  that  her  share  in  the  residue  was  greatly  in  excess  of  the  amount 
at  which  it  was  stated  in  the  release,  and  on  the  10th  of  February,  1885, 
while  the  coverture  was  still  subsisting,  an  order  was  made  by  the  Court 
of  Appeal  setting  aside  the  release  : — 

Held^  first,  that  the  covenant  did  not  apply  to  any  personal  property 
(other  than  the  £10,000)  to  which  the  wife  was  entitled  at  the  moment  of 
the  marriage;  secondly,  that  as  the  right  to  recover  anything  further  in 
respect  of  the  wife's  share  of  the  residue  had  been  barred  by  the  release, 
and  only  revived  when  it  was  set  aside  by  the  order  of  the  Court,  the 
additional  residuary  property  thus  recovered  must  be  treated  as  having  come 
into  existence,  or  at  any  rate  into  possession,  at  the  date  of  the  order; 
and  thirdly,  that  not  only  the  capital  sum  recovered,  but  also  the  income 
thereon  up  to  the  date  of  the  order,  must  be  treated  as  a  lump  sum  falling 
in  when  the  release  was  set  aside,  and  consequently  as  bound  by  the 
covenant. 

JeBEMIAE  GARNETT,  who  died  in  May,  1855,  by  his  will 
dated  in  April,  1855,  gave  all  the  residue  of  his  personal  estate 
to  his  sister,  Hmrietta  Garnetf,  and  Eichard  Baxter,  upon  trust  for 
sale  and  conyersion,  and  gave  one  moiety  of  the  residue  of  the 
moneys  produced  thereby,  after  payment  of  his  debts  and  funeral 
and  testamentary  expenses,  in  trust  for  the  said  Henrietta  Garnett, 
and  the  other  moiety  in  trust  for  his  nieces,  Mary  Hester  Orme 
and  Frances.  Orme,  absolutely  in  equal  shares. 

By  an  indenture  of  release  dated  the  26th  of  September,  1859, 
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and  made  between  Mary  Hester  Orme  of  the  first  part,  Frances  KAY,  J. 
Orme  of  the  second  part,  and  Henrietta  Garnett  and  Biehard  1885 
Baxter  of  the  third  part,  after  reciting  that  all  the  debts  and      in  re 
funeral  and  testamentary  expenses  of  the  testator,  Jeremiah 

^  KOBINSON 

'  Garnett,  had  been  paid,  and  that  on  taking  the  account  there  was  v. 
found  to  be  a  balance  available  for  distribution  arising  from 
his  residuary  personal  estate,  after  payment  of  all  legacy  duties 
and  other  outgoings,  amounting  to  £42,202  10s.  6d.,  which  had 
since  been  distributed  as  follows,  viz.  : — £21,101  5s.  Sd,  to 
Henrietta  Garnett,  £10,550  12s.  7^  to  Manj  Hester  Orme,  and 
£10,550  12s.  Hd.  to  Frances  Orme ;  and  that  the  said  Mary  Hester 
Orme  and  Frances  Orme  being  satisfied  with  the  correctness  of 
the  said  account  had  agreed  to  execute  to  Henrietta  Garnett  and 
Biehard  Baxter  a  general  release ;  it  was  witnessed  that  the  said 
Mary  Hester  Orme  and  Frances  Orme  declared  that  they  had 
received  the  aforesaid  sums,  and  acknowledged  the  same  to  be 
in  full  for  all  the  share  and  interest  to  which  they  were  entitled 
in  the  residuary  personal  estate  of  the  testator  under  his  will, 
and  in  consideration  thereof  they  released  Henrietta  Garnett  and 
Biehard  Baxter  in  general  terms  from  the  trusts  of  the  will  so  far 
as  concerned  any  claims  which  they  had  as  residuary  legatees 
under  the  will.  At  the  date  of  this  release  both  Mary  Hester 
Orme  and  Frances  Orme  were  of  full  age. 

By  an  indenture  of  settlement,  dated  the  following  day, 
September  27,  1859,  and  made  upon  the  marriage  of  Frances 
Orme  with  Henry  Gandy,  after  reciting  that  she  was  absolutely 
entitled,  amongst  other  property,  to  a  sum  of  £10,000,  part  of 
her  share  of  the  residuary  personal  estate  bequeathed  by  the  will 
of  her  uncle,  Jeremiah  Garnett,  which  sum  of  £10,000  was  in  the 
'  hands  of  her  aunt,  Henrietta  Garnett,  bearing  interest  at  4  per 
cent,  per  annum,  and  which  sum  and  interest  it  had  been  agreed 
was  to  be  secured  by  a  mortgage  of  certain  property ;  and  that 
such  a  mortgage  had  been  made  by  a  deed  of  even  date,  and  that 
such  deed  contained  an  agreement  that  the  £10,000  was  to  be 
held  upon  the  trusts  of  that  settlement ;  and  that  it  had  been 
agreed  that  the  intended  husband  and  wife  should  respectively 
"enter  into  such  covenants  for  the  settlement  of  the  future 
real  and  personal  estate  "  of  the  intended  wife  as  thereinafter 
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contained,  the  £10,000  was  settled  upon  certain  trusts  thereinafter 
mentioned,  and  each  of  them,  the  said  Henry  Gandy  and  Frances- 
Orme,  "  in  pursuance  of  the  said  recited  agreement,"  covenanted 
with  the  trustee  "  that  all  the  estate,  property,  and  effects  what- 
soever, both  real  and  personal,  exceeding  at  any  one  time  the  sum 
of  £300  in  value,  other  than  and  except  such  as  shall  be  of  a 
chattel  nature  alone,  which  the  said  Henry  Gandy  and  the  said 
Frances  Orme,  or  either  of  them  in  her  right,  shall  at  any  time 
or  times  subsequent  to  the  solemnization  of  the  said  intended 
marriage  and  during  the  said  intended  coverture  become  seised  or 
possessed  of  or  entitled  to  either  at  law  or  equity  under  any  gift, 
devise,  or  bequest  in  her  favour,  or  by  descent,  representation, 
or  any  other  means  whatsoever,  shall  be  assured  and  settled'* 
upon  the  trusts  thereinbefore  declared  concerning  the  £10,000, 
or  as  near  thereto  as  circumstances  would  admit. 

By  an  indenture  of  settlement,  dated  the  25th  of  April,  1860, 
and  made  upon  the  marriage  of  Mary  Hester  Orme  with  George 
Bohinson  (afterwards  George  Garneft-Orme),  a  sum  of  £13,200  was 
settled  by  the  intended  wife,  and  she  and  the  intended  husband 
entered  into  covenants  for  the  settlement  of  her  after-acquired 
property  in  terms  practically  identical  with  those  of  the  covenant 
in  that  respect  contained  in  the  marriage  settlement  of  Mrs. 
Gandy. 

Henrietta  Garnett  died  intestate  in  September,  1879,  and  letters 
of  administration  of  her  estate  and  effects  were  granted  to  Mrs. 
Gandy  and  Mrs.  Garnett-Orme  as  her  sole  next  of  kin. 

After  her  death  it  was  discovered  that  the  value  of  the  shares 
of  Mrs.  Gandy  and  Mrs.  Garnett-Orme  in  the  residuary  personal 
estate  of  the  testator  had  been  greatly  understated  in  the  release 
of  the  26th  of  September,  1859.  And  it  appeared  that  owing  to 
an  increase  in  the  value  of  the  securities  comprised  in  the  estate, 
and  to  the  subsequent  payment  of  a  legacy  to  which  the  testator 
was  entitled  at  the  time  of  the  account,  but  which  was  not 
included  therein,  and  to  other  accretions,  the  shares  of  Mrs. 
Gandy  and  Mrs.  Garnett-Orme,  instead  of  being  only  £10,550  in 
value,  were  worth  over  £15,000,  and  consequently  that  they  ought 
each  to  have  received  nearly  £5000  more  at  the  time  of  the 
release.    It  appeared  also  that  none  of  the  parties  to  the  release 
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were  aware  of  the  mistake,  and  that  that  instrument  had  been 
executed  in  perfect  good  faith. 

All  the  assets  of  Jeremiah  Garnett  having  been  in  the  hands  of 
Henrietta  Garnett,  proceedings  were  commenced  for  the  adminis- 
tration of  her  estate,  in  course  of  which  Mrs.  Gandy  and  Mrs. 
Garnett-Orme  carried  in  claims  for  their  additional  shares  of 
residue.  It  was,  however,  decided  in  Chambers  that  the  release, 
until  set  aside  in  an  action  instituted  for  the  purpose,  was  a  bar 
to  any  further  claims  by  the  releasors,  and  accordingly  further 
proceedings  were  instituted,  and  ultimately  an  order  was  made 
by  the  Court  of  Appeal  on  the  10th  of  February,  1885  (1), 
by  which  it  was  declared,  reversing  an  order  of  Vice-Chancellor 
Bacon,  that  in  administering  the  estate  of  Henrietta  Garmtt  the 
release  was  not  to  be  treated  as  a  binding  release  of  all  claims  of 
Mr.  and  Mrs.  Gandy  and  Mr.  and  Mrs.  Garneit-Orme  in  respect  of 
the  residuary  estate  of  Jeremiah  Garnett. 

The  action  for  the  administration  of  Henrietta  Gametics  estate 
now  came  on  for  further  consideration,  the  principal  question 
being  whether  the  further  moneys  thus  coming  to  Mrs.  Gandy  and 
Mrs.  Garnett-Orme  in  respect  of  the  residuary  personal  estate  of 
the  testator,  were  bound  by  the  covenants  to  settle  after-acquired 
property  contained  in  the  respective  marriage  settlements  of  those 
ladies. 

W.  Pearson,  Q.C.,  and  Shehheare,  for  Mrs.  Gandy  and  her  hus- 
band : — 

These  additional  moneys  were  in  existence,  and  formed  part  of 
the  property  of  each  of  these  two  ladies  at  the  time  of  her 
marriage,  and  are  not  included  in  the  covenants  to  settle  after- 
acquired  property  comprised  in  their  respective  marriage  settle- 
ments, which  only  apply  to  property  of  or  to  which  they  may 

become  "  possessed  or  entitled  "  at  any  time  or  times  subsequent 
to "  the  marriage  :  In  re  Clintons  Trust  (2) ;  In  re  Pedder's 
Settlement  Trusts  (3)  ;  Archer  v.  Kelly  (4) ;  In  re  Jackson's  Will  (5)  ; 
Clmrchill  v.  Shepherd  (6)  ;  In  re  Browne's  Will  (7)  ;  Wilton  v. 


KAY,  J. 

1885 


(1)  See  In  re  Garnett,  Gandy  v. 
Macaulay,  31  Ch.  D.  1. 

(2)  Law  Rep.  13  Eq.  295. 

(3)  Ibid.  10  Eq.  585. 


(4)  1  Dr.  &  Sm.  300. 

(5)  13  Ch.  D.  189. 

(6)  33  Beav.  107. 

(7)  Law  Rep.  7  Eq.  231. 
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Colvin  (1)  ;  Elphimtone,  Norton,  and  Clarlc  on  the  Interpretation 
of  Deeds  (2). 

Bohinson,  Q.C.,  W.  C.  Druce,  and  jB.  /.  Farher,  for  the  trustees 
of  Mrs.  Gandy  s  and  Mrs.  Garnett-Orme's  settlements  : — 

This  chose  in  action  came  into  existence,  or  at  all  events  into 
possession,  after  the  marriage,  i.e.,  at  the  date  of  the  order  by 
which  the  release  was  set  aside,  for  so  long  as  the  release  sub- 
sisted neither  these  ladies  nor  their  husbands  had  any  title.  It 
is  consequently  bound  by  the  covenant.  If,  however,  it  belonged 
to  the  ladies  at  the  time  of  the  marriage,  it  is  still  bound  by  the 
covenant  of  the  husband,  who  becomes  entitled  to  it  when  he 
obtains  possession  of  it.  This  must  be  at  one  of  three  times,  all 
of  which  are  subsequent  to  the  marriage,  i.e.,  when  the  Court 
directs  the  payment,  when  the  release  has  been  set  aside,  or  upon 
the  marriage — and  if  he  obtained  title  by  the  marriage,  it  was  a 
title  which  accrued  after  the  marriage,  for  it  depended  upon  the 
marriage  as  a  condition  precedent :  Williams  v.  Mercier  (3) ;  James 
V.  Bur  ant  (4). 

Hastings,  Q.C.,  and  Ingle  Joyce,  for  Mrs.  Garnett-Orme  : — 

The  covenant  was  not  intended  or  framed  to  include  anything 
to  which  the  husband  would  become  entitled  at  the  moment  of 
the  marriage. 

They  referred  to  Anonymous  Case  (5). 

W.  Pearson,  in  reply : — 

This  is  not  property  to  which  the  husband  became  entitled 
after  the  marriage  within  the  meaning  of  his  covenant,  for  it  is 
property  to  which  he  became  entitled  as  a  purchaser  for  value  at 
the  indivisible  instant  of  the  marriage. 

Mr.  Garnett-Orme  did  not  appear. 

1885.  Dec.  5.    Kay,  J.  :— 

I  have  no  doubt  that  the  true  construction  of  the  covenant  in 
the  marriage  settlement  of  Mrs.  Gandy  is  that  it  does  not  include 

(1)  3  Drew.  617.  (3)  10  App.  Gas.  1. 

(2)  Pages  513  et  seq.  (4)  2  Beav.  177. 

(5)  31  Beav.  310. 
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any  of  the  personal  property  other  than  the  £10,000  to  which 
Mrs.  Gandy  was  entitled  in  possession  at  the  moment  of  the 
marriage.  The  recital  plainly  shews  that  it  was  understood  that 
she  might  have  other  property,  and  that  only  her  future  property 
was  to  be  comprised  in  the  covenant,  and  the  case  differs  from 
Williams  v.  Mercier  (1),  not  only  because  of  that  recital,  but 
because  of  the  introduction  of  the  word  subsequent "  into  the 
covenant,  which  was  evidently  used  for  the  purpose  of  excluding 
all  such  other  property  of  the  wife  as  would  vest  in  the  husband 
at  what  is  in  that  case  called  "  the  indivisible  instant "  of  the 
marriage,  so  that  the  covenant  should  only  comprise  that  which 
might  be  acquired  afterwards. 

It  now  appears  that  the  release  was  given  under  a  mistake,  and 
by  an  order  of  the  Court  of  Appeal  dated  the  10th  of  February, 
1885,  in  an  action  for  the  administration  of  the  estate  of  the 
uncle,  which  by  agreement  was  treated  as  being  made  in  a  proper 
proceeding  for  the  purpose  of  setting  aside  the  release,  the  Court 
declared  that  in  administering  the  estate  of  Henrietta  Gamett 
the  release  was  not  to  be  treated  as  a  binding  release  of  all  claims 
by  Mr.  and  Mrs.  Gandy  and  her  sister  Mary  in  respect  of  the 
residuary  estate  of  their  uncle. 

This  raises  an  extremely  curious  question.  It  seems  that  the 
residue  of  the  uncle's  estate  was  larger  than  was  stated  in  the 
recitals  of  the  release,  though  the  parties  were  ignorant  of  the 
fact  at  the  time,  and  that  the  share  of  each  of  them  exceeded  by 
some  thousands  of  pounds  the  amount  there  mentioned. 

The  argument  before  me  has  proceeded  mainly  upon  technical 
grounds.  Technically  I  suppose  the  true  statement  of  the  posi- 
tion would  be  this  :  The  share  of  each  of  these  ladies  as  between 
them  and  the  executors  was  an  equitable  cliose  in  action.  To  any 
action  to  recover  more  than  they  received  the  release  would  be  a 
complete  bar.  Until  that  release  was  set  aside  the  cliose  in  action 
was  therefore  practically  gone.  Upon  the  setting  aside  of  the 
release  on  the  10th  of  February,  1885,  the  chose  in  action  revived. 
The  release  was  not  void  until  affirmed,  but  valid  until  rescinded. 

It  is  argued  on  the  one  side  that  the  chose  in  action  must  be 
treated  as  having  been  in  existence  and  in  the  lady's  possession 

(1)  10  App.  Cas.  1. 
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at  the  date  of  the  marriage.  On  the  other  hand  it  is  said  that 
it  must  be  treated  as  having  come  into  existence,  or  at  any  rate 
into  possession,  at  the  date  of  the  order  setting  aside  the  release. 
My  opinion  is  in  favour  of  the  latter  view.  Anything  of  which 
the  wife  had  not  possession  at  the  date  of  the  marriage  but  which 
fell  into  possession  during  the  coverture  would  be  bound  by 
this  covenant :  ArcJier  v.  Kelly  (1) ;  In  re  MiclielVs  Trusts  (2). 
Possession  of  this  could  not  have  been  obtained  without  the 
preliminary  step  of  setting  aside  the  release. 

Suppose  the  money  had  been  left  to  her  by  will  before  the 
marriage  upon  condition  that  she  should  succeed  in  setting  the 
release  aside,  and  she  only  did  so  during  the  coverture,  the  fund 
would  clearly  be  bound.  The  condition  was  not  imposed  by  will, 
but  it  was  none  the  less  a  condition  precedent  to  her  obtaining  the 
money,  and  it  had  not  been  fulfilled  at  the  date  of  the  marriage, 
and  was  only  fulfilled  when  the  order  of  the  Court  to  which  I 
have  referred  was  obtained.  It  is  no  answer  to  say  that  she 
might  have  set  aside  the  release  before  her  marriage,  any  more 
than  it  would  be  an  answer  in  the  case  I  have  supposed. 

For  these  reasons  it  seems  to  me  that  the  sum  recovered  by 
means  of  and  consequent  upon  the  order  setting  aside  the  re- 
lease is  as  completely  within  the  meaning  and  intention  of  the 
covenant  as  though  it  had  come  to  the  wife  on  the  10th  of 
February,  1885,  by  the  gift  of  a  testator  who  died  on  that  day, 
and  I  think  it  would  be  defeating  the  general  and  manifest 
intention  of  the  deed  if  I  were  to  hold  that  it  was  not  within  it. 

Precisely  the  same  question  arises  upon  the  marriage  settle- 
ment of  the  sister,  which  is  in  almost  identical  terms,  and  I 
therefore  hold  in  each  case  that  the  property  recovered  consequent 
upon  the  setting  aside  the  release  is  included  in  these  settle- 
ments. 


Hastings,  Q.C. : — 

Your  Lordship's  order  does  not  extend  to  the  income. 


Bobinson,  Q.C,  on  behalf  of  the  trustees  : — 
I  would  submit  that  the  whole  amount,  income  as  well  as  capital, 
(1)  1  Dr.  &  Sm.  300.  (2)  9  Ch.  D.  5. 
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ought  to  be  settled,  for  the  nature  of  the  claim  was  that  a  certain 
sum  became  due  at  the  time  the  release  was  set  aside,  which  sum 
carried  interest  with  it  up  to  that  date — not  interest  which  had 
been  accruing  from  time  to  time  which  the  husband  might  claim, 
but  interest  which  must  go  with  the  principal,  in  the  nature  of 
damages  for  not  having  paid  that  principal  at  the  proper  time. 

Hastings,  Q.C. : — 

This  interest  was  income  acquired  after  the  marriage  to  which 
the  lady  became  entitled  as  such,  and  there  is  no  authority  to 
bring  it  within  a  covenant  to  settle  after-acquired  property. 

Kay,  J. 

This  is  rather  a  curious  point,  and  I  should  like  to  have  it 
further  considered  and  argued  before  me. 

Dec.  12.  The  case  accordingly  came  again  for  consideration 
upon  the  question  of  interest. 

Hastings,  Q.C,  and  Ingle  Joyce,  for  Mrs.  Garnett-Orme,  cited 
St.  Auhyn  v.  Humphreys  (1) ;  Fyfe  v.  Arhuthnot  (2). 

W.  Pearson,  Q.C,  and  Shehheare,  for  Mr.  and  Mrs.  Gandy : — 

The  income  and  the  capital  ought  to  be  treated  as  if  the 
capital  had  been  brought  into  settlement  at  the  proper  time. 

BoUnson,  Q.C,  W.  G,  Bruce,  and  B.  J,  Parker,  for  the  trustees 
of  Mr.  and  Mrs.  Gandy' s  and  Mr.  and  Mrs.  Garnett-Orme  s  marriage 
settlement,  cited  Lewis  v.  MadocJcs  (3)  ;  Life  Association  of  Scotland 
V.  Siddal  (4). 

Hastings,  in  reply. 
Kay,  J.  :— 

When  I  was  considering  this  case  I  anticipated  that  this 
question  would  be  probably  raised  on  the  result  of  the  decision 
I  have  come  to,  but  that  decision  seems  to  me  really  to  conclude 

(1)  22  Beav.  175.  (3)  17  Ves.  48. 

(2)  1  De  a  &  J.  406.  (4)  3  D.  F.  &  J.  271. 
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it.  Eight  or  wrong,  the  view  I  have  taken  is  this,  that  the  right 
to  this  fund  cannot  be  treated  as  having  been  practically  in 
existence  until  the  release  was  set  aside ;  that  then,  when  the 
release  was  set  aside,  the  money  was  recovered  as  though  the 
setting  aside  the  release  was  a  condition  precedent  to  the  re- 
covery of  any  part  of  it.  Therefore  I  likened  it  to  the  case  of  a 
person  leaving  a  legacy  to  one  of  these  ladies  on  condition  that 
she  should  first  of  all  set  aside  this  deed  of  release,  in  which  case 
the  legacy  would  of  course  only  become  due  when  the  release  was 
set  aside. 

Now  supposing,  to  take  the  same  illustration,  that  the  legacy 
had  been  left  in  these  terms  :  "  I  leave  £1000  to  Mrs.  Gandy 
upon  condition  that  she  first  of  all  sets  aside  "  a  certain  deed  of 
release,  naming  it ;  "  if  she  does,  then  she  shall  have  my  legacy 
together  with  interest  at  4  per  cent,  from  the  date  of  this  my 
will."  Of  course  the  release  must  first  be  set  aside,  and  when  it 
is  set  aside  she  then  becomes  entitled  to  the  £1000,  and  she  also 
becomes  entitled  to  what  you  cannot  fairly  call  an  arrear  of  in- 
terest, but  a  sum  computed  on  the  footing  of  interest  from  a 
particular  date — and  really  it  would  make  no  difference  whatever 
in  the  effect  of  a  bequest  of  that  kind  if  it  had  been — "  I  give 
£1500  principal  and  interest  as  a  lump  sum,"  because  whatever 
was  given  in  the  name  of  interest  would  only  come  in  as  a  legacy 
and  in  a  lump  sum  upon  the  condition  precedent  being  performed. 

Now  is  there  any  difference  in  point  of  principle  between  the 
case  which  I  have  just  put,  and  that  which  I  have  now  to  con- 
sider ?  If  the  setting  aside  of  this  release  was,  as  I  think  it  was, 
a  condition  precedent  to  her  getting  any  of  this  money — on  which 
theory  alone,  as  it  seems  to  me,  any  part  of  it  comes  within  the 
settlement — then  how  can  I,  because  this  lady  on  setting  aside 
the  release  becomes  entitled  to  a  capital  sum,  and  also  to  a  sum 
in  the  nature  of  an  arrear  of  interest  to  not  one  penny  of  which 
she  was  entitled  until  the  release  was  set  aside — how  can  I  on 
that  account  make  a  distinction  between  those  two  sums  for  the 
purpose  of  this  question  of  settlement.  I  think  that  each  of  these 
sums  is  bound  by  the  covenant  in  the  settlement. 

Of  course  any  income  accruing  on  either  of  those  funds  after 
the  release  was  set  aside  would  be  treated  as  income  of  the  capital 
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fund  bound  by  the  settlement.  That  is  a  different  case.  The 
authorities  cited  which  have  reference  to  this  question,  whether 
a  covenant  of  this  kind  binds  a  mere  life  interest  afterwards 
obtained  by  the  covenantor,  are  quite  a  different  thing.  The 
only  analogy  would  be  as  to  the  income  afterwards  accruing. 
Of  course  income  afterwards  accruing  is  only  to  be  treated  as 
income  for  the  purpose  of  the  settlement,  but  the  actual  sums 
obtained,  whether  in  the  name  of  arrears  of  income  or  in  the  name 
of  capital,  by  setting  aside  the  release,  I  must  treat  as  being 
bound,  as  though  they  were  capital  sums,  by  these  covenants  in 
the  settlements. 


KAY,  J. 
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In  re 
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eobinson 
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Solicitors:  JohnstoTij  Harrison,  &  Powell ;  J.  F,  Gandy;  Bichard 
Smith  &  Wilmer. 

W.  W.  K. 
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WILSON  V.  KENKICK. 

[1865   W.  236.] 

Apjooirdment — Revocation  dnd  New  Appointment — Successive  Appoint- 
ments— Priority. 

By  deed  of  October,  1860,  the  donee  of  a  power  of  appointing  £6000 
amongst  his  children,  irrevocably  appointed  £500  to  his  daughter  B.,  and, 
subject  to  revocation,  appointed  the  £5500  residue  to  his  daughter  C. 

By  a  subsequent  deed  the  appointment  of  £5500  was  revoked,  and  the 
hereditaments  subject  to  the  power  were  charged  with  £1600  to  C.  and 
£3900  to  B.^  in  lieu  of  the  £5500  charged  by  the  first  deed,  and  "  subject 
and  without  prejadice  to  the  trusts  for  raising  the  £500,"  trusts  for  rais- 
ing the  £1600  and  £3900  were  declared.  This  deed  contained  a  power 
of  revocation  and  new  appointment,  confined,  however,  to  the  £3900.  By 
a  subsequent  deed  the  appointment  of  £3900  was  revoked  and  that  sum 
was  appointed  between  B.  and  C.  in  the  proportions  of  £300  to  B.  and 
£3600  to  (7.,  in  addition  to  the  sums  of  £500  and  £1600  then  respectively 
remaining  charged  thereon — and  it  was  directed  that  all  the  sums  raisable 
under  the  trusts  of  the  term  under  the  three  deeds,  should  be  charged 
and  chargeable  on  the  property  pari  j;assw  and  without  priority  : — 

Held,  that  the  £500  irrevocably  appointed  by  the  first  deed  had  priority 
over  the  other  charges,  and  that  this  priority  was  unaffected  by  the  direc- 
tion that  the  charges  should  rank  jari  passu  and  without  priority ;  and 
accordingly  that,  subject  to  any  question  as  to  election,  the  £500  had 
priority,  and  that  the  several  charges  amounting  to  £5500  stood  subsequent 
to  the  £500,  but  inter  se  ranked  pari  passu. 

Adjoukned  summons. 

By  an  indenture  of  appointment,  release,  and  settlement  of  the 
2nd  of  October,  1833,  it  was  declared  that  it  should  be  lawful  for 
George  Kenrich  at  any  time  during  his  life,  by  deed  or  deeds,  or 
by  his  last  will  (but  subject  and  without  prejudice  to  the  several 
charges  thereby  created  and  authorized  to  be  created),  to  charge 
all  or  any  of  the  hereditaments  thereby  assured  with  any  sum  or 
sums  of  money  for  portions  of  the  children  of  George  Kenrich  by 
Louisa  Kenrickf  or  by  any  after-taken  wife,  either  before  or  after 
such  marriage,  but  not  exceeding  £6000  in  the  whole  for  such 
portion  or  portions,  the  same,  together  with  interest  on  the  same 
sum  at  £5  per  cent,  per  annum,  as  by  way  of  maintenance,  to  be 
raised  by  such  ways  and  means,  and  to  be  paid  at  such  time 
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or  times,  and  in  such  manner  as  George  Kenrich  should  appoint  CHITTY,  J. 
by  any  deed  or  deeds,  or  by  his  last  will ;  and  for  more  easily  1885 
raising  such  portions  [it  should  be  lawful  for  George  Kenrick]  to  Wilson 
appoint  (but  subject  and  without  prejudice  as  aforesaid)  all  or  i^enrick 

any  of  the  premises  charged  therewith  to  a  trustee  or  trustees   

for  any  term  or  terms  defeasible  on  full  payment  of  the  sums 
thereby  to  be  secured  and  legal  interest  for  the  same,  and  all 
reasonable  costs  and  charges  incident  thereto. 

By  indenture  of  the  4th  of  October,  1860,  George  Kenrich,  in 
exercise  of  the  power  of  appointment  reserved  to  him  by  the 
settlement  of  October,  1833,  charged  the  hereditaments  with  the 
sum  of  £6000,  and  as  to  £500,  part  thereof,  for  the  portion  of 
Syhella  Mary  Georgina,  and  as  to  £5500,  residue  thereof,  for  the 
portion  of  Adelaide  Louisa  ;  the  said  sums  of  £500  and  £5500  to 
be  paid  with  interest  at  such  times  and  in  such  manner  as  therein- 
after mentioned.  And  in  further  exercise  of  the  same  power, 
George  Kenrick  appointed  that  the  hereditaments  should  remain 
and  be  to  the  use  of  the  trustees  {Kent  and  Wolstenholme)  for  the 
term  of  3500  years  upon  trust  by  mortgage,  sale,  &c.,  to  raise  and 
pay  the  sum  of  £6000  for  the  portions  of  Adelaide  Louisa  and 
Syhella  Mary  Georgina,  with  interest  at  5  per  cent,  from  the 
death  of  George  Kenrick ;  the  said  sums  of  £5500  and  £500  to 
be  interests  Tested  in  the  daughters  immediately  after  execution 
of  this  deed,  but  payment  to  be  postponed  until  the  death  of 
George  Kenrick:  Power  was  reserved  to  G.  Kenrich  of  revoking 
by  deed  or  will  the  appointment  thereby  made,  and  of  making 
any  other  charge  and  appointment  consistent  with  and  authorized 
by  the  powers  in  the  settlement  of  October,  1833,  and  intended 
to  be  thereby  exercised  in  lieu  of  the  revoked  appointments,  but 
with  a  proviso  that  such  power  of  revocation  and  new  appoint- 
ment should  not  extend  to  or  affect  the  £500  appointed  to 
Syhella  Mary  Georgina, 

Several  deeds  of  revocation  and  appointment  were  afterwards 
executed  by  George  Kenrick.  By  a  second  deed  of  appointment 
(19th  of  July,  1861),  he  revoked  the  charge  and  appointment  of 
the  £5500  and  the  trusts  of  the  term,  so  far  as  they  related 
to  that  sum,  and  charged  the  hereditaments  with  the  payment  of 
£1600  in  favour  of  Adelaide  Louisa,  and  £3900  in  favour  of 
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CHITTY,  J.  Syhella  Mary  Georgina,  and  "  subject  and  without  prejudice  to 
1885       the  trusts  for  raising  the  sum  of  £500,"  declared  trusts  for  raising 
Wilson     the  £1600  and  £3900.    This  deed  also  contained  a  power  of  re- 
Kenkick     vocation  and  new  appointment,  limited  however  to  the  £3900. 

  The  next  deed  of  revocation  and  new  appointment  was  dated  the 

8th  of  January,  1862,  by  which  the  appointment  of  the  £3900  was 
revoked  and  £300  was  appointed  to  Sybella  Mary  Georgina,  and 
£700  and  £2900  to  Adelaide  Louisa,  Trusts  were  declared  for 
raising  these  sums,  subject  and  without  prejudice  to  the  trusts 
declared  by  the  previous  deeds  for  raising  the  £500  and  £1600 
and  a  power  of  revocation  and  new  appointment  limited  to  the 
£2900,  was  reserved.  It  was  also  thereby  declared  that  all  the 
sums  raiseable  under  the  trusts  of  the  term  under  the  three  deeds 
should  be  charged  and  chargeable  on  the  property  pari  passu  and 
without  prejudice  or  priority.  Several  other  deeds  of  revocation 
and  new  appointment  were  executed  by  George  Kenrich  varying 
the  shares  of  the  daughters,  but  not  in  such  terms  as  to  raise  any 
fresh  question. 

Adelaide  Louisa  and  Syhella  Mary  Georgina  had  both  incum- 
bered their  respective  interests  under  the  deeds  of  appointment. 
The  present  application  came  before  the  Court,  on  summons 
adjourned  from  Chambers,  on  behalf  of  B.  B,  Warric%  who  had 
been  certified,  as  the  transferee  of  an  incumbrance  from  the  two 
appointees,  to  be  entitled  to  the  sum  of  £1600  and  interest,  part 
of  the  portion  of  Adelaide  Louisa,  and  also  to  the  £500,  part  of 
the  portion  of  Syhella  Mary  Georgina,  for  payment  of  the  amount 
due  to  him  for  principal,  interest,  and  costs,  as  a  first  charge  on 
the  funds  in  Court  subject  to  the  sum  to  be  appropriated  in 
respect  of  George  KenricJcs  life  estate. 

The  question  for  argument  was  whether  the  portions  of  the  two 
Misses  Kenrich,  which  were  charged  on  the  settled  estates  by  the 
several  deeds  by  which  the  different  sums  making  up  the  total 
amount  limited  by  the  power  were  from  time  to  time  appointed 
■  in  their  favour,  ranked  pari  'passu,  and  had  to  abate  proportionally 
in  consequence  of  the  estate  being  insufficient,  or  whether  they 
were  payable  in  order  of  the  dates  of  appointment. 

J.  M.  Solomon,  in  support  of  the  summons,  contended  that  each 
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sum  appointed  must  rank  in  priority  according  to  tlie  date  of  the  CHITTY,  J . 

deed  of  appointment,  and  that  as  George  Kenriclc,  by  the  deeds  of  1885 

October,  1860,  and  July,  1861,  had  irrevocably  appointed  the  Wilson 

sums  of  £500  and  £1600  to  be  charges  on  the  land,  he  could  xenrick. 

not,  in  derogation  of  his  own  grant,  afterwards  cut  down  those   

appointments  and  the  sums  payable  thereunder,  as  he  afterwards 
attempted  to  do  in  the  deed  of  August,  1862,  by  charging  other 
sums  to  rank  pari  passu. 

Hadlet/,  for  the  Misses  Kenriclc,  and  subsequent  incumbrancers 
on  their  portions,  contended  that  as  powers  of  revocation  and  new 
appointment  had  been  reserved,  the  charges,  when  the  new 
appointments  were  made,  took  effect  pari  passu,  so  that  the  in- 
cumbrancer in  respect  of  the  £500  and  £1600  was  not  entitled 
to  any  priority. 

J,  M,  Solomon,  in  reply. 

The  following  cases  were  cited:  Page  ^y.  Leapingwell  (1); 
In  re  Harries'  Trust  (2) ;  Trollope  v.  Boutledge  (3)  ;  SfoJces  v.  Bridg- 
man  (4) ;  Booth  v.  Alington  (5)  ;  Coore  v.  Todd  (6) ;  Miller  v.  Hud- 
dlestone  (7) ;  Be  Lisle  v.  Hodges  (8)  ;  Bales  v.  Brake  (9)  ;  Farwell 
on  Powers  (10). 


1885.  Dec.  21.    Chitty,  J. 

The  general  principles  bearing  on  the  question  for  decision  are 
the  following : — 

1.  Where  under  a  power  to  appoint  a  definite  fund  among 
special  objects  an  appointment  is  made  of  aliquot  parts  of  the 
fund,  or  of  parts  of  the  fund  exhausting  the  whole  by  one  instru- 
ment, or  by  several  instruments,  which  form  one  transaction  and 
ought  to  be  construed  together,  there  prima  facie  there  is  no 
priority,  and  the  several  parts  of  the  fund,  if  the  fund  proves 
deficient,  must  abate  rateably.    This  is  the  principle  on  which 

(1)  18  Ves.  463.  (6)  7  D.  M.  &  G.  520. 

(2)  Joh.  199.  (7)  Law  Rep.  6  Eq.  65. 

(3)  1  De  G.  &  Sm.  662.  (8)  Ibid.  17  Eq.  440. 

(4)  47  L.  J.  (Ch.)  759.  (9)  1  Ch.  D.  217. 

(5)  6  D.  M.  &  G.  613.  (10)  Pages  201,  217. 
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CHITTY,  J.  Page  v.  Leapingwell  (1)  and  many  subsequent  cases  liave  been 
1885  decided. 

Wilson  2.  Where  under  a  like  power  several  sums  are  appointed  by 
Kenkick    successive  independent  deeds,  there  prima  facie  the  sums  or  parts 

  appointed,  not  being  aliquot  parts,  have  priority  according  to  the 

dates  of  the  deeds.  This  principle  was  acted  upon  by  Vice-Chan- 
cellorBaZZ  in  StoJces  v.  Bridgman  (2),  and  by  Vice-Chancellor 
Knight  Bruce  in  TroUope  v.  Boutledge  (3) ;  and  it  was  assumed  in 
Bales  V.  Drake  (4)  by  Jessel,  M.E.,  who,  in  his  judgment,  speaks 
of  the  fund  over  which  the  power  subsisted  as  being  only  £7000, 
treating  the  £3000  appointed  by  the  prior  deed  as  unquestionably 
having  priority  over  the  £7000,  the  residue  of  the  original 
£10,000.  In  Booth  v.  Alington  (5)  the  only  appointment  made 
was  by  deed  appointing  £30,000  "  part "  of  the  fund.  Lord  Cran- 
worth  held  that  this  was  sufficient  to  shew  an  intention  to  appoint 
the  £30,000  at  all  events,  and  (the  fund  proving  insufficient)  that 
the  £30,000  was  entitled  to  priority. 

3.  Where  under  a  power  an  appointment  authorized  by  the 
power  is  made  reserving  a  power  of  revocation  and  new  appoint- 
ment, and  subsequently  an  instrument  of  revocation  and  new 
appointment  is  executed,  the  new  appointment  operates  as  an 
exercise  of  the  original  power. 

In  the  case  before  me  the  power  is  a  power  to  charge  for  the 
portions  of  all  or  any  one  or  more  of  the  children  of  George  Ken- 
rich  any  sum  or  sums  of  money  not  exceeding  in  the  whole  £6000, 
and  to  appoint  a  term  to  secure  the  portions.  George  KenricTc  had 
two  daughters,  who  were  the  only  objects  of  the  power.  By  the 
first  appointment  made  by  the  deed  of  the  4th  of  October,  1860, 
George  KenricJc,  the  donee  of  the  power,  charged  the  whole  sum 
of  £6000 :  as  to  "  £500,  part  thereof,"  to  one  daughter,  and  as  to 
£5500,  residue  of  the  said  sum  of  £6000,  to  the  other  daughter, 
and  limited  a  term  with  trusts  to  raise  the  £6000.  So  far  it  is 
clear  that  there  was  no  priority  between  the  two  portions.  The 
deed  reserves  a  power  of  revocation  and  new  appointment,  con- 
fined, however,  to  the  £5500,  and  the  charge  of  that  sum  and  the 


(1)  18  Ves.  463.  (3)  1  De  G.  &  Sm.  6G2. 

(2)  47  L.  J.  (Ch.)  759.  (4)  1  Ch.  D.  217. 

(5)  6  D.  M.  &  G.  613. 
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trusts  to  secure  it.    Neither  the  reservation,  nor  the  particular  CHITTY,  J. 
terms  in  which  it  is  expressed,  are  sufficient  to  give  any  priority  1885 
to  the  £500.  Had  the  donee  of  the  power  died  without  executing  wilson 
the  power  of  revocation,  the  £500  and  the  £5500  would  have  kenrick 

abated  rateably.    By  the  second  appointment  made  by  the  deed   

of  the  19th  of  July,  1861,  George  Kenrich  revoked  the  charge  and 
appointment  of  the  £5500  and  the  trusts  of  the  term,  so  far  as 
related  to  the  £5500,  and  charged  the  hereditaments  with  the 
payment  of  £1600  to  one  daughter,  and  £3900  (in  addition  to  the 
£500)  to  the  other  daughter ;  together  making  £5500,  in  lieu  of 
the  like  sum  of  £5500  charged  by  the  first  deed,  and,  "  subject 
and  without  prejudice  to  the  trusts "  for  raising  the  £500, 
declared  trusts  for  raising  the  £1600  and  £3900.  This  deed  con- 
tained a  power  of  revocation  and  new  appointment,  confined, 
however,  to  the  £3900,  to  the  like  effect  as  the  power  contained 
in  the  first  appointment  in  reference  to  the  £5500.  In  these 
circumstances  the  charge  of  £500  is,  in  my  opinion,  entitled  to 
priority  over  the  £5500,  because  (independently  of  any  question 
arising  from  the  circumstance  that  the  two  sums  were  appointed 
by  separate  deeds)  by  the  express  terms  of  the  deed  of  1861  the 
trusts  for  raising  the  £5500  are  made  subject  to  the  trusts  for 
raising  the  £500,  and  the  charge  of  that  sum  is  left  unaffected. 

For  the  reasons  already  stated  as  to  the  first  deed,  I  think  that 
upon  the  construction  of  the  second  deed  standing  alone  the  £1600 
had  no  priority  over  the  £3900. 

By  the  third  appointment,  made  by  the  deed  of  the  8th  of 
January,  1862,  George  Kenrich  executed  the  power  of  revocation 
reserved  as  to  the  £3900,  and  charged  the  hereditaments  with 
the  payment  (in  addition  to  the  sums  of  £500  and  £1600) 
then  respectively  "remaining  charged  thereon,"  of  £300  to  one 
daughter,  and  of  £700  and  £2900  to  the  other  daughter,  together 
making  the  £3900  in  lieu  of  the  like  sum  charged  by  the  second  ' 
deed.  By  this  third  deed  trusts  of  the  term  are  declared  for 
raising  the  sums  amounting  to  £3900,  subject  and  without  pre- 
judice to  the  trusts  declared  by  the  previous  deeds  for  raising 
the  £500  and  £1600,  and  a  power  of  revocation  and  new  appoint- 
ment was  reserved  but  confined  to  the  £2900.  But  this  third 
deed  contained  a  direction  to  the  effect  that  all  the  sums  raiseable 
Vol.  XXXI.  Z  A  1 
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CHITTY,  J.  under  the  trusts  of  tlie  term  under  the  three  deeds  should  be 
1885      charged  and  chargeable  on  the  property  jpari  passu  and  without 
Wilson     prejudice  or  priority.    So  far  as  concerns  the  intention  of  the 
Kenrick    ^onee  of  the  power,  I  think  that  this  express  and  particular 

  direction  was  sufficient  to  counteract  the  effect  of  the  earlier  part 

of  the  deed,  which  appears  to  make  the  trusts  for  raising  the 
£3900  subject  to  the  trusts  for  raising  the  £1600  as  well  as  the 
£500.  It  is  clear  that  it  was  not  competent  for  the  donee  of  the 
power  to  insert  any  provision  directly  or  indirectly  revoking  the 
charge  of  the  £1600.  The  third  deed  does  not  purport  to  do  any- 
thing of  the  kind.  At  the  time  when  it  was  executed,  the  £1600 
and  the  £3900,  the  two  component  parts  of  the  £5500,  stood  on 
terms  of  equality,  and  the  effect  of  the  declaration  in  that  deed 
as  to  the  charges  ranking  pari  passu  was  simply  to  maintain  the 
equality  then  subsisting.  The  rule,  then,  as  to  successive  inde- 
pendent deeds  is  not,  in  my  opinion,  applicable.  The  declaration 
as  to  all  the  charges  ranking  pari  passu  cannot  affect  the  £500 
which  already  had  priority.  No  question  of  election  has  been 
suggested  at  the  bar.  If  counsel  desire  I  will  allow  the  question 
to  be  argued.  Subject  to  any  question  as  to  election  the  £500 
has  priority,  and  the  several  sums  amounting  to  £5500  will  stand 
as  subsequent  to  the  £500,  but  rank,  inter  se,  pari  passu. 

Solicitors;  Kennedy,  Hughes,  &  Kennedy;  Lane,  Fagge,  & 
Andrews, 

F.  G.  A.  W. 
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In  re  BAKBEK. 
BUKGESS  V.  YINNICOME. 

[1885   B.  377.] 

Will— Charge  of  Debts— Gift  to  Attesting  Witness— Wills  Act  (1  Vid.  c.  26), 
s.  15  [Revised  Ed.  Statutes,  vol.  viii.,p.  33] — Bules  of  Supreme  Court,  1883, 
Order  Lv.,  r.  2,  suh-r.  16 — Costs. 

A.,  being  entitled  to  a  life  interest  in  a  fund  over  which  she  had  a  testa- 
mentary power  of  appointment,  borrowed,  in  1871,  from  B.  £350  on  the 
security  of  a  covenant  that  £1250  should  be  paid  one  month  after  her 
death.  She  died  in  1884,  having  by  her  will  appointed  executors,  and 
directed  payment  of  her  debts,  and  also  that  C,  one  of  her  executors  (a 
solicitor),  should  be  entitled  to  charge  and  receive  payment  for  all  profes- 
sional business  to  be  done  by  him  under  the  will.  C.  was  one  of  the 
attesting  witnesses. 

In  an  administration  action  by  B.  on  behalf  of  himself  and  all  other 
creditors,  the  estate  being  insolvent : — 

Eeld,  1,  that  the  executors  could  not  be  deprived  of  the  costs  out  of  the 
assets  of  a  cross-examination  for  the  purpose  of  investigating  jB.'s  claim, 
though  no  proceedings  to  set  aside  the  deed  were  subsequently  taken. 

2.  That  C,  as  an  attesting  witness,  was  prohibited  by  the  Wills  Act, 
s.  15,  from  receiving  that  which  was  not  a  debt  of  which  payment  could  be 
enforced  at  law,  but  a  beneficial  gift,  which  could  only  be  claimed  by  virtue 
of  the  direction  in  the  will ;  and  (semble)  that  even  if  he  had  not  attested 
the  will  the  direction  authorizing  him  to  charge  for  his  professional 
services  operated  by  way  of  bounty  only,  and,  the  estate  being  insolvent, 
could  not  take  effect  as  against  the  creditors. 

Although  applications  for  an  order  on  further  consideration  are  by  Eules 
of  the  Supreme  Court,  1883,  Order  lv.,  r.  2,  sub-r.  16,  where  the  estate  is 
insolvent,  business  to  be  disposed  of  in  Chambers,  a  plaintiff  will  not  be 
disallowed  his  costs  of  further  consideration  in  Court  where  the  distribution 
of  the  insolvent  estate  gives  rise  to  questions  of  difficulty. 

FuETHEK  CONSIDEKATIOK 

The  action  was  brought  by  the  Plaintiff,  A.  L.  Burgess,  on 
behalf  of  himself  and  all  other  the  unsatisfied  creditors  of  Lydia 
A.  Barher,  who  died  in  November,  1884,  for  an  administration  of 
her  estate ;  and  on  the  27th  of  February,  1885,  upon  application 
under  Order  xv.,  rule  1,  the  Plaintiff  obtained  judgment,  whereby 
the  usual  accounts  and  inquiries  and  administration  were  directed. 

The  Plaintiffs  claim  against  the  estate  was  for  a  sum  of  £1250, 

3  A  2  1 
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CHITTY,  J.  which  arose  under  a  deed  of  1871,  whereby  the  testatrix,  in 
288(.       consideration  of  an  advance  to  her  by  the  Plaintiff  of  £350, 
^J^^      covenanted  with  him  for  payment  to  him  of  the  sum  of  £1250 
Barber,     one  month  after  her  death,  and  also  to  exercise  in  his  favour  the 
Burgess     power  of  appointment  hereinafter  mentioned. 
ViNNicojfE.      At  the  date  of  this  transaction  Mrs.  Barber  was  possessed  of  an 
annuity,  with  a  general  power  under  a  settlement  of  February, 
1829,  of  appointment  by  will  over  a  fund,  now  represented  by 
a  sum  of  £1338  18s.  Id.  Consols,  which  had  been  paid  into 
Court  by  the  receiver,  and  a  sum  of  £19  8s.  3d.  cash. 

By  her  will  dated  the  27th  of  November,  1882,  Mrs.  Barher 
appointed  H.  B.  Harmer,  a  solicitor,  and  her  daughter,  Mrs.  Vinni- 
come,  executor  and  executrix  of  her  will,  and  gave,  devised,  and 
bequeathed  to  them  all  her  real  and  personal  property  upon  trust 
to  call  in  and  convert  into  money,  and  divide  the  proceeds  after 
payment  of  her  just  debts  and  her  funeral  and  testamentary 
expenses  between  her  two  daughters,  Mrs.  Vinnicome  and  Mrs. 
JickelSy  in  equal  shares.  And  the  testatrix  declared  that  "  the 
said  jff.  B.  Harmer  shall  be  entitled  to  charge  and  to  receive  pay- 
ment for  all  professional  business  to  be  done  by  him  under  this 
my  will  in  the  same  manner  as  he  might  have  done  had  he  not 
been  an  executor." 

Harmer  was  one  of  the  attesting  witnesses  to  the  will. 
On  the  21st  of  January,  1885,  probate  of  the  will  was  granted 
to  the  Defendant,  Mrs.  Vinnicome,  as  one  of  the  executors  in  the 
will  named,  power  being  reserved  to  Harmer,  and  on  the  11th  of 
November,  1885,  probate  was  granted  to  Harmer  pursuant  to  the 
power  reserved  to  him.  On  the  28th  of  November,  1885,  an  order 
to  carry  on  and  prosecute  the  action  against  the  Defendant  and 
Harmer  as  legal  personal  representatives  of  the  testatrix  was 
obtained  by  the  Plaintiff. 

Harmer  had  obtained  an  order  at  Chambers  for  the  cross-exami- 
nation of  the  Plaintiff,  and  afterwards  applied  for  leave  to  bring 
an  action  for  the  purpose  of  setting  aside  the  Plaintiff's  judgment 
for  £1250.  This  application  was,  however,  refused  by  the  Chief 
Clerk. 

It  appeared  by  the  certificate  that  the  estate  consisted  of  a  sum 
of  £1338  18s.  Id.,  and  £19  8s.  3d.  cash  in  Court,  and  that  the 
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debts  amounted  to  £1348  19s.  9c?.,  including  the  Plaintiff's  debt  CHITTY,  j. 
of  £1250,  and  £10  10s.  interest  thereon.  1886 

The  action  now  came  on  upon  further  consideration,  and  two  j^j 
questions  arose : 

1.  Whether  Harmer  was  entitled  to  charge  for  his  professional 
services  as  solicitor  to  the  estate  ?  Yinnicome. 

2.  Whether  Harmer  was  liable  to  pay  the  costs  of  the  Plaintiff's 
cross-examination  ? 

Far  well,  for  the  Plaintiff : — 

1.  The  Defendant  is  not  entitled  to  payment  of  a  sum  of  £53 
claimed  in  respect  of  his  professional  services  as  a  solicitor  to  the 
estate.  The  estate  being  insolvent,  he  cannot,  as  against  creditors, 
make  any  claim  except  for  his  actual  costs  as  executor  out  of 
pocket ;  and  also,  as  an  attesting  witness,  he  is  prohibited  by 
sect.  15  of  the  Wills  Act  from  receiving  the  bounty  of  the  testa- 
trix in  the  shape  of  profit  costs,  this  being  a  benefit  which  can 
only  be  claimed  by  virtue  of  the  direction  for  payment  con- 
tained in  the  will. 

2.  The  Defendant  must  pay  the  costs  of  cross-examining  the 
Plaintiff,  as  it  was  a  purely  vexatious  proceeding,  in  unjustifiable 
opposition  to  the  Plaintiff's  claim,  and  in  the  result  afforded  no 
ground  whatever  for  taking  proceedings  to  set  aside  the  Plaintiff's 
deed.  If  these  costs  are  ordered  to  be  paid  out  of  the  estate, 
which  is  insolvent,  the  result  will  be  that  the  Plaintiff,  who  has 
succeeded  in  establishing  his  claim,  will  lose  a  portion  of  what  has 
been  found  to  be  due  to  him. 

F.  Hoare  Colt,  for  the  Defendant  Harmer : — 

1.  The  Defendant  must  be  allowed  the  costs  of  the  cross-exami- 
nation of  the  Plaintiff,  which  was  not  vexatious  but  properly 
taken ;  it  being  the  duty  of  the  executor  to  cross-examine  the 
creditors  in  order  to  enable  him  to  ascertain  whether  it  may  be 
advisable  to  take  proceedings  to  set  aside  the  security  :  Leuton  v. 
Brudenell  (1). 

2.  The  direction  that  the  solicitor  may  charge  for  his  profes- 
sional services  is  not  a  beneficial  devise,  legacy,  or  appointment, 

(1)  12  W.  K.  1127. 
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within  the  meaning  of  the  Wills  Act,  s.  15.  The  rule  that  a 
trustee  or  executor  cannot  charge  profit  costs,  or  for  his  profes- 
sional services,  applies  in  the  case  of  a  trustee  or  executor  only, 
and  not  to  a  solicitor,  whose  costs  are  a  debt  due  from  the  estate 
and  consequently  within  the  exception  contained  in  sect.  15. 

In  this  case  Sarmer,  as  soon  as  he  had  proved,  employed  his 
partner  Buddoch  to  act  for  him,  and  do  the  work  of  solicitor  in 
reference  to  the  estate. 

The  Plaintiff  was  not  justified  in  bringing  on  in  Court  the 
further  consideration  of  this  cause,  which,  where  the  estate  to  be 
distributed  is  insolvent,  by  Eules  of  the  Supreme  Court,  1883, 
Order  LV.,  r.  2,  sub-r.  16,  is  business  to  be  disposed  of  in 
Chambers,  and  he  must  pay  the  extra  costs  thereby  occasioned. 


Farwell,  in  reply,  submitted  upon  the  last  point  that  this  was 
a  proper  case  for  bringing  the  matter  on  in  Court  rather  than  in 
Chambers,  and  that  the  Court  had  ample  discretion  notwith- 
standing Order  LV.,  r.  2,  sub-r.  16  :  In  re  Bethlehem,  and  Bridewell 
Hos2>itals  (1). 


Chitty,  J.  :— 

The  first  point  I  hav^  to  decide  is  with  reference  to  the  cross- 
examination  of  the  Plaintiff,  which  took  place  under  these  circum- 
stances. The  Plaintiff  sues  as  creditor  on  behalf  of  himself  and 
all  other  creditors,  and  he  produced  his  deed*  shewing  a  claim 
against  the  estate  for  £1250  in  respect  of  an  advance  of  only 
£350,  a  very  striking  deed,  and  he  is  suing  here,  not  on  behalf 
of  himself  only,  but  on  behalf  of  all  the  other  creditors.  It  seems 
to  me  that  the  executor  was  entitled  to  make  some  inquiry  into 
the  circumstances  in  order  to  see  whether  there  was  any  ground 
for  attempting  to  set  aside  the  deed,  and  the  best  mode  of  doing 
that  was  by  cross-examination.  But  it  is  said  that,  as  the  estate 
is  insolvent,  if  I  accede  to  the  proposition  that  the  executor 
should  not  personally  pay  the  costs  of  the  cross-examination,  I 
shall  be  making  the  Plaintiff  pay  the  costs  himself  by  diminish- 
ing the  dividend  he  receives.  That  is  a  mistake.  It  may  be  the 
result,  but  the  true  way  of  looking  at  the  case  is  that  the  executor 

(])  30Ch.  D.  541. 
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is  entitled  to  his  costs  properly  incurred  in  the  administration  of  CHITTY,  J. 
the  estate,  and  what  I  have  to  consider  is  whether  this  was  such  1886 
a  vexatious  proceeding  on  the  part  of  the  executor  as  to  justify 
me  in  depriving  him  of  his  costs  out  of  the  estate.  I  think  the 
■circumstances  were  such  as  to  justify  him  in  cross-examining  the 
Plaintiff  with  a  view  to  protect,  not  the  executor  himself,  but  the 
other  creditors ;  because  the  other  creditors  are  really  substantial 
parties  to  the  action,  and  it  was  to  their  interest  to  have  this  claim 
investigated.  I  think  that  what  fell  from  Sir  John  Bomilly  in 
Leuton  v.  Brudenell  (1)  was  very  good  sense,  and  that  I  ought  not 
io  make  the  executor  pay  the  costs  of  the  investigation  and  cross- 
-examination, but  to  treat  it  as  part  of  his  costs  properly  incurred 
in  the  administration.  In  the  result  the  executor  has  shewn  no 
case  whatever  for  setting  aside  the  deed,  but  the  difference  between 
the  two  sums  was  very  striking,  and  the  Plaintiff  has  recovered  a 
considerable  sum  beyond  the  actuarial  estimate.  That  disposes 
of  that  point  in  favour  of  the  executor. 

The  next  point  is  this.  The  testatrix  had  a  power  of  appointment 
which  she  has  exercised  by  a  mere  gift  of  her  personal  estate. 
She  has  appointed  executors.  Upon  that  the  law  is  plain.  The 
property,  the  subject  of  this  general  power  of  appointment,  is 
assets  in  the  hands  of  the  executor.  For  the  payment  of  the  debts 
the  executor  is  sometimes  called  a  trustee  for  the  creditors,  but 
that  is  not  sufficient.  He  holds  the  assets  and  he  is  bound  to  pay. 
There  is  just  a  slight  exception  to  that  proposition  in  this  case. 
If  there  had  been  no  will  appointing  an  executor  and  giving  all 
the  personal  estate  to  him,  there  would  have  been  no  exercise  of 
the  power  which  now  brings  into  the  assets  the  property  which 
would  not  otherwise  be  liable  for  the  payment  of  the  debts.  The 
-direction  in  the  will  is  that  after  the  payment  of  the  debts,  the 
whole  of  the  testatrix's  estate,  which  includes  the  sum  appointed, 
is  to  go  to  the  persons  mentioned  in  the  will.  It  seems  to  me 
that  if  the  executor  came  forward  on  taking  the  account  and 
demanded  personal  remuneration  for  his  services,  he  must  not  be 
paid.  It  is  clearly  the  rule  of  Equity,  and  I  believe  it  is  the  rule 
of  Law,  but  whether  it  is  the  rule  of  Ijaw  or  not  is  immaterial  since 
the  Judicature  Acts,  because  when  there  is  any  conflict  the  rules 
(1)  12  W.  R.  1127. 
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CHITTY,  J.  of  Equity  prevail.  It  is  clear,  the  matter  standing  in  the  position 
1886  I  have  stated,  that  the  executor  could  not  have  charged  for  his 
personal  services.  But,  says  the  executor,  there  is  a  clause  in  the 
will  which  enables  me  to  do  it.  What  is  that?  It  is  bounty. 
It  must  be  a  gift  to  the  executor  out  of  the  assets  of  the  testatrix 
which  enables  him  to  take  that  which  the  law  does  not  allow.  I 
cannot  conceive  that  the  case  can  be  put  on  any  other  footing. 
Apart  from  the  Wills  Act  it  appears  to  me  the  executor  could  not 
have  claimed  under  the  will  anything  as  against  the  creditors  in 
respect  of  his  personal  services ;  he  could  not  have  got  "  profit 
costs."  But  however  this  may  be,  the  case  does  not  rest  there. 
The  executor  himself  attested  the  will,  and  by  sect.  15  of  the 
Wills  Act  it  is  enacted  that  "  if  any  person  shall  attest  the  execu- 
tion of  an}'  will,  to  whom  .  .  .  any  beneficial  devise,  legacy^ 
estate,  interest,  gift,  or  appointment  of  or  affecting  any  real  or 
personal  estate  (other  than  and  except  charges  and  directions  for 
the  payment  of  any  debt  or  debts)  shall  be  thereby  given  or 
made,  such  devise,  legacy,  estate,  interest,  gift  or  appointment 
shall  ...  be  utterly  null  and  void." 

It  appears  to  me  clear  that  this  is  in  effect  bounty  on  the  part 
of  the  testatrix,  that  it  is  covered  by  the  section  and  is  void.  It 
is  an  interest,  legacy,  gift,  or  appointment  which  operates  by  way 
of  bounty,  and  I  think  the  construction  of  the  section  is  perfectly 
clear,  and  that  the  exception  of  any  debt  or  debts,  so  far  from 
being  favourable  to  Mr.  Colt's  argument,  shews  the  contrary.  The 
only  thing  apparently  excepted  is  that  to  which  the  law  gives  the 
right,  viz.,  debts,  payment  of  which  can  be  enforced  apart  from 
the  provisions  of  the  will.  I  must  therefore  insert  a  declaration 
in  favour  of  the  Plaintiff  in  regard  to  this  claim  which  has  been 
made  by  the  solicitor-executor  under  the  particular  clause. 

It  was  said  that  it  was  obligatory  on  the  Plaintiff  to  bring  this 
matter  on  in  Chambers  for  further  consideration  according  to 
Order  lv.,  r.  2,  sub-r.  16.  But  the  answer  is  plain,  because  the 
costs  have  not  been  increased  by  this  at  all.  A  case  of  this  kind 
could  not  have  been  argued  before  the  Chief  Clerk;  it  must 
have  been  brought  before  me,  and  the  probability  is,  seeing  the 
way  in  which  it  has  been  argued,  that  if  the  Plaintiff  had  first 
brought  it  into  Chambers,  it  must  have  come  before  me  in  Court ; 
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it  being  one  of  the  matters  which  my  Chief  Clerks  do  not  under-  CHITTY,  J. 

take  to  decide.    The  Plaintiff  has  adopted  a  proceeding  less  1886 

expensive,  and  I  shall  not  think  of  depriving  him  of  his  costs  for  ^hire 

that  reason.    It  is  rather  meritorious.  Barber. 


Minute  of  Order: — Declare  that  the  Defendant,  H.  B.  Harmer^  is  not 
entitled  to  claim  payment  of  profit  costs  by  virtue  of  the  declaration  in  the 
testatrix's  will  contained,  he  being  one  of  the  witnesses  thereto,  but  this  declara- 
tion is  without  prejudice  to  any  of  his  rights  apart  from  the  clause  in  the  will ; 
And  it  appearing  that  the  estate  of  the  testatrix  is  insufficient  for  the  payment 
of  her  debts  and  the  costs  of  this  action,  let  it  be  referred  to  the  Taxing  Master  to 
tax  the  costs  of  the  Plaintiff  and  the  Defendants  of  this  action  as  between 
solicitor  and  client,  including  the  costs  of  the  cross-examination  of  the  Plaintiff 
and  F.  W.  Finier,  and  including  in  the  costs  of  the  Defendants  any  costs, 
charges  and  expenses  properly  incurred  by  them  in  the  administration  of  the 
testatrix's  estate  beyond  their  costs  of  this  action. 

Solicitors :  PritcJiard,  Englejield,  &  Co, ;  Aldridge,  Thorn,  & 
Morris,  agents  for  Harmer  &  Buddoch,  Great  Yarmouth. 

F.  G.  A.  W. 


Burgess 

V. 

ViNNICOME. 


In  re  COUSINS.  CHITTY,  J, 

[1885    W.  526.] 

Mortgage — Priority — Notice — Solicitor — Conveyancing  Act,  1882  (45  &  46  Vict.  ~* 
c.  39),  s.  3;  subs.  1,  cl.  2. 

In  June,  1875,  A.  mortgaged  his  share  of  trust  property  to  E.  by  deed, 
which  did  not  disclose  any  prior  charge,  and  contained  the  usual  covenant 
by  A.  that  he  was  entitled  to  assign  free  from  incumbrances. 

Notice  of  this  mortgage  and  of  a  further  charge  created  in  May,  1877,  was 
served  on  behalf  of  E.  on  the  trustees  of  the  property  in  November,  1881. 

A.  ^s  share  was  subject  to  a  prior  mortgage  to  B.,  a  solicitor,  who  was 
]3aid  off  in  1873,  when  a  fresh  mortgage  was  executed  to  C,  which  in  July, 
1874,  was  transferred  by  C.  to  D.  (with  a  further  charge  in  February, 
1881). 

B.  was  solicitor  for  the  trustees  and  A.  the  mortgagor,  and  had  acted  as 
solicitor  for  C.  and  D.  in  the  mortgage  transactions  of  1873  and  1874,  and 
also  as  solicitor  for  E.  in  the  mortgage  transaction  of  June,  1875.  The 
trustees  had  not  received  notice  of  any  charge  before  receiving  notice  of  E.''s 
mortgage  in  November,  1881. 

Held,  having  regard  to  s.  3,  sub-s.  1,  cl.  2,  of  the  Conveyancing  Act,  1882, 
that  E.^s  charge,  of  which  notice  was  first  given,  was  entitled  to  priority,  as 
his  mortgage  deed  shewed  a  title  in  A.  free  from  incumbrances  ;  and  that 
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HITTY  J  Court  declined  to  infer  tliat  B.  had  any  recollection,  or  tliat  inquiries 

'  made  by  him  when  acting  as  solicitor  for  E.  in  the  transaction  would  have 

elicited  from  A.  the  existence  of  any  prior  incumbrance,  it  could  not  be  said 
that  although  B.  had  acted  as  solicitor  for  the  parties  in  the  previous  mort- 
CousiNS.  gage  transactions,  notice  of  any  prior  charge  affecting  the  property  had 

''  come  to  his  knowledge  as  the  solicitor  of  £J.  in  the  mortgage  transaction 

of  June,  1875. 

Adjouened  summons. 

In  1871,  Matthew  Cousins,  being  entitled  under  the  will  of 
William  Cousins  to  a  share  in  the  proceeds  of  real  and  personal 
estate,  mortgaged  by  deed  of  the  21st  of  August,  1871,  his  share 
to  his  solicitor  William  Banhs  (who  was  also  the  solicitor  for  the 
trustees  and  executors  under  the  will),  to  secure  the  repayment 
of  £35.  The  title  deeds  and  papers  relating  to  the  trust  estate 
were  in  the  custody  of  William  Banks,  who,  as  he  alleged,  pre- 
pared a  notice  of  the  above  mortgage,  and  placed  the  same  in  the 
trust  box  then  in  his  possession,  but  this  notice  had  not  been 
found. 

In  December,  1873,  Matthew  Cousins  applied  to  Banhs  for  a 
further  advance  of  £150,  and  Banks,  acting  as  his  solicitor,  pro- 
cured the  advance  from  William  Bichardson.  Banks  was  paid  off 
by  Bichardson,  and  was  a  party  to  a  mortgage  of  the  8th  of 
December,  1873,  by  M.  Cousins  of  his  share  to  Bichardson  for 
securing  repayment  of  the  £150.  A  notice  of  this  mortgage  was 
alleged  by  Banks  to  have  been  prepared  by  him  at  the  time  and 
placed  in  the  trust  box,  but  this  notice  also  had  not  been  found. 
In  this  transaction  Banks  acted  professionally  for  all  parties 
interested  therein,  and  still  continued  to  act  as  solicitor  for  the 
trustees. 

On  the  29th  of  July,  1874,  Bichardson  transferred  his  mortgage 
to  William  Drake,  but  no  notice  of  that  mortgage  was  given  to 
the  trustees,  Banks  (who  prepared  the  deed  of  assignment  for 
both  parties,  and  was  acting  as  solicitor  for  the  trustees  and  also 
•  for  Brake)  considered  that  being  only  an  assignment  of  an  exist- 
ing mortgage  (of  which  notice  had  already  been  given)  it  was 
unnecessary  to  give  notice  thereof. 

By  deed  of  the  18th  of  June,  1875,  Matthew  Cousins  mortgaged 
his  share  to  Dennis  Pepper  to  secure  repayment  of  £500,  and  in 
May,  1877,  made  a  further  charge  on  the  share  of  £50.  Neither 
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of  these  deeds  contained  any  mention  of  the  previous  charge  of  CHITTY,  J. 

£150,  and  there  was  the  usual  covenant  that  Cousins  had  good  1886 

right  to  assign  free  from  incumbrances.    Banks  acted  as  solicitor 

on  behalf  of  Cousins,  and  also  on  behalf  of  Pepper  in  these  transac-  Cousin 

tions.   Both  the  mortgage  and  the  further  charge  were  registered 

in  the  Yorkshire  Registry,  but  notice  thereof  was  not  given  by 

Banks  to  the  trustees. 

Dennis  Pepper  died  in  March,  1878,  and  Matthew  Cousins  on 
the  9th  of  March,  1881. 

On  the  1st  of  November,  1881,  notice  in  writing  of  the  mort- 
gage and  further  charge  in  favour  of  Pepper  was  served  by  his 
executors  upon  Hartley,  the  surviving  trustee  of  William  Cousins* 
will ;  and  Hartley  deposed  that  until  the  receipt  of  that  notice 
he  never  received  any  notice  of  any  assignment  by  Matthew 
Cousins  of  his  share  or  of  any  charge  thereon  in  favour  of  any 
person  whatsoever,  and  that  he  believed  that  his  co-trustee,  who 
died  in  June,  1874,  never  received  any  such  notice. 

The  share  of  William  Cousins  having  been  paid  into  Court 
under  the  Trustee  Belief  Act,  this  summons  was  taken  out  by 
Drake  for  payment  out  of  the  funds  in  Court  of  the  amount  due 
to  him  for  principal,  interest,  and  costs  in  priority  to  the  charges 
of  Pepper's  executors. 

Bomer,  Q.C.,  and  Wiglesworth,  in  support  of  Drake's  claim : — 
We  are  entitled  to  priority,  as  Pepper  was  clearly  affected  with 
notice  of  our  prior  charge  through  Banks,  who  was  engaged  as  soli- 
citor for  all  the  parties  in  these  mortgage  transactions,  and  must  of 
necessity  have  had  knowledge  of  Bichardson's  prior  charge.  Notice 
to  a  solicitor  of  a  transaction,  and  about  a  matter  as  to  which  it 
was  part  of  his  duty  to  inform  himself,  is  actual  notice  to  the 
client,  unless  there  has  been  fraud  on  the  part  of  the  solicitor,  so 
as  to  make  concealment  of  the  facts  from  his  client  necessary : 
Bolland  v.  Hart  (1) ;  Calisher  v.  Forhes  (2)  ;  Fisher  on  Mort- 
gages (8). 

Ince,  Q.C.,  and  H.  M.  Humphry,  for  Pepper's  executors : — 

Prior  notice  to  the  trustee  of  the  fund  gives  us,  as  purchasers 

(1)  Law  Kep.  6  Ch.  678.  (2)  Law  Rep.  7  Ch.  109. 

(3)  4th  Ed.  pp.  528,  619. 
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CHITTY,  J.  for  value  without  notice,  priority,  unless  it  can  be  shewn  that 
1886  Banks  acquired  notice  of  Bichardsoris  prior  charge  while  acting 
jvTre  solicitor  for  Pepper  in  the  mortgage  transaction  of  June,  1875. 
Even  before  the  Conveyancing  Act,  1882,  it  has  been  held  that 
information  acquired  by  a  solicitor  in  one  transaction  cannot 
affect  through  the  doctrine  of  imputed  notice  his  principal  in  a 
subsequent  transaction :  Mountford  v.  Scott  (1) ;  and  now  by  the 
Conveyancing  Act,  1882,  s.  3,  sub-s.  1,  cl.  2,  which  was  passed  in  order 
to  restrict  the  doctrine  of  constructive  notice,  it  is  provided  that 
in  order  prejudicially  to  affect  a  purchaser  with  notice  it  must  be 
"in  the  same  transaction  with  respect  to  which  a  question  of 
notice  to  the  purchaser  arises,"  that  it  has  "  come  to  the  know- 
ledge of  his  solicitor  or  other  agent  as  such."  Whatever  know- 
ledge, therefore,  may  have  been  acquired  by  Banks  in  the  previous 
dealings  with  the  property  is  immaterial  so  far  as  Pepper  is  con- 
cerned, unless  such  knowledge  is  brought  home  to  Banks  as 
solicitor  for  Pepper  in  the  transaction  of  June,  1875. 
[They  also  referred  to  Patman  v.  Harland  (2).] 

Bomer,  in  reply : — 

Pepper  as  puisne  incumbrancer,  by  employing  Banks,  who  was 
employed  both  for  the  mortgagor  and  for  the  prior  incumbrancers, 
is  necessarily  affected  with  notice  of  the  prior  transactions 
affecting  the  property :  Fuller  v.  Benett  (3). 


Chitty,  J. : — 

The  question  is  one  of  priority.  The  executors  of  Pepper  were 
the  first  to  give  notice  to  the  trustees  of  a  charge  upon  the  fund, 
and  prima  facie  by  giving  that  first  notice  they  have  got  priority. 
The  question  which  arises  relates  to  notice  as  between  the  incum- 
brancers inter  se,  and  it  has  been  contended  that  when  the  testator 
(Pepper)  took  his  mortgage  or  charge  in  June,  1875,  he  had 
notice  of  the  prior  charge  which  is  now  vested  in  Brake.  Now 
it  is  clear  that  Pepper  himself  knew  nothing  about  it,  but  it  is 
sought  to  affect  him  with  notice  through  his  solicitor  Banks. 
Banks  had  been  engaged  in  previous  transactions  as  solicitor  for 

(1)  3  Madd.  34 ;  T.  &  E.  274.  (2)  17  Ch.  D.  353. 

(3)  2  Hare,  394,405. 
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Btchardson,  who  took  the  charge  which  was  transferred  to  Drake  CHITTY,  J. 
in  1874,  that  is  before  Pepper  took  his  charge,  and  on  that  occa-  188g 
sion  Banks  had  acted  also  for  the  mortgagor,  and  also,  as  it  jare 
appears,  for  the  trustees.  Mr.  Banks  appears  to  have  thought  Cousin^. 
that  he  had  discharged  his  duty  by  preparing  a  notice  in  regard 
to  the  incumbrance,  and  putting  it  in  the  box  containing  the 
trust  papers  which  was  in  his  custody,  intending  thereby  to  give 
notice  to  the  trustees  of  the  charge.  It  was  not  argued  that  this 
was  effectual  notice  to  the  trustees,  because  notice  must  be 
brought  home  to  them,  and,  as  was  said  by  Sir  /.  Bomilly,  M.K., 
in  one  of  the  numerous  cases  with  regard  to  officers'  commis- 
sions (1),  a  notice  must  be  effectual  for  all  purposes  to  give 
priority  and  to  bind  the  person  who  acts,  if  he  does  act  unfortu- 
nately, afterwards  without  regard  to  the  notice.  Now  it  is  quite 
plain  that  the  trustees  were  not  affected  with  notice  of  Drake's 
charge  or  of  Drake's  transferor's  charge  within  the  doctrine  of 
the  Court  as  to  notice.  Afterwards  in  the  transaction  of  June, 
1875,  Banks  acted  as  solicitor  for  Pepper,  and  also  for  Cousins 
the  mortgagor,  and  Mr.  Banks  has  made  an  affidavit,  and  there 
has  been  an  agreed  statement  of  facts,  but  what  Mr.  Banks  did 
upon  that  occasion  is  left  altogether  in  the  dark.  He  was  called 
on  behalf  of  Drake,  but  he  has  not  thought  fit  to  tell  me  what 
was  done.  Now  this  I  know  did  occur.  I  have  the  mortgage 
deed  to  Pepper,  which  recites  the  title,  shewing  Cousins  to  have 
an  interest  which  he  was  capable  of  charging ;  and  after  properly 
charging  that  interest  by  way  of  mortgage  I  find  a  covenant  on 
his  part  that  he  is  entitled  to  assign  free  from  incumbrances. 
There  is  no  notice  of  course  on  the  face  of  the  deed  of  the  prior 
charges.  Banks,  though  a  witness,  gives  no  information  on  the 
subject.  What  inference  then  am  I  to  draw?  I  must  assume 
that  Banks  was  an  honest  gentleman,  and  an  honest  solicitor,  and 
that  he  would  not  have  allowed  his  client  to  execute  such  a  deed 
as  that  if  he  had  borne  in  mind  the  fact,  of  which  at  one  time  it 
is  clear  he  had  knowledge,  that  there  was  a  prior  incumbrance. 
What  ought  I  to  say  with  regard  to  the  inquiries  he  made  ?  Did 
Banks  ask  for  an  abstract  of  title  or  have  one  ?  I  act  on  the 
principle  omnia  praesumuntur  rite  esse  acta.  I  must  consider  he 
(1)  See  Somerset  v.  Cox,  33  Beav.  634. 
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CHITTY,  J.  had,  and  not  merely  on  that  presumption,  but  because  I  find  the 
1886  title  recited  on  the  face  of  Pepper's  mortgage,  omitting  the  instru- 
ment  of  prior  charge,  which  gave  rise  to  the  question.    Then  am 

'  ^     assume  without  any  evidence  at  all  that  Banks  went  to  Cousins 

and  asked  him  questions,  and  that  Cousins  answered  him  that 
there  was  some  other  incumbrance  on  the  property?  I  think 
not.  I  have  no  right  to  draw  that  inference  as  against  Mr.  Banks, 
I  then  come  to  sect.  3  of  the  Conveyancing  Act,  1882,  which  was 
clearly  intended  for  the  protection  of  purchasers  to  some  extent 
— the  question  is  to  what  extent — against  that  refined  doctrine 
of  imputed  notice  which  had  been  found  to  work  very  grievous 
injustice  to  honest  men,  the  notice  being  implied  in  a  very  refined 
manner,  and  brought  home  to  a  man  who  knew  nothing  about 
the  matter,  and  who  found  that  though  he  had  acted  perfectly 
honestly  he  was  postponed  by  reason  of  the  doctrine  of  the  Court. 
His  Lordship  after  reading  the  section,  and  observing  that  in  the 
first  part  "  notice  "  was  used  in  the  strict  legal  sense,  said  with 
respect  to  (i.) :  It  did  not  come  within  his  (Pepper's)  knowledge, 
and  it  is  not  suggested  that  it  would  have  come  to  his  knowledge 
if  he  had  made  such  inquiries  and  inspections  as  are  mentioned 
in  that  first  sub-section.  Then  the  argument  really  turns  on  (ii.). 
I  have  no  doubt  that  the  words  "  as  such  "  which  occur,  both 
with  regard  to  his  counsel  and  his  solicitor  equally,  were  like  the 
word  "  knowledge  "  used  advisedly,  and  have  a  meaning.  The 
meaning  is  "  come  to  the  knowledge  of  the  solicitor  in  the  trans- 
action as  solicitor  for  the  purchaser  "  (which  of  course  includes 
mortgagee)  "  or  would  have  come  to  the  knowledge  of  his  solicitor 
or  other  agent  as  such,  if  such  inquiries  and  inspections  had  been 
made  as  ought  reasonably  to  have  been  made  by  the  solicitor  or 
other  agent."  Now  that  section  was  intended  to  remedy  what 
was  considered  to  be  the  evil  consequences  of  such  a  doctrine,  as 
was  well  illustrated  by  Hargreaves  v.  Bothewell  (1).  A  solicitor 
is  employed  who  has  had  a  considerable  number  of  other  transac- 
tions, and  amongst  them  he  has  had  a  dealing  with  the  particular 
estate  which  is  under  sale.  He  may  or  may  not  have  a  good 
memory,  but  according  to  the  doctrine  of  that  case  notice  was  im- 
puted to  the  client  if  there  was  such  a  distance  only  between  the 
(1)  1  Keen,  154,  160. 
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former  transaction  and  the  present  transaction  in  which  he  was  CHITTY,  J. 
engaged  as  left  the  Court  under  the  impression — it  could  not  be  1886 
much  more  than  an  impression— that  the  solicitor  had  actually  i^^e 
remembered  the  former  transaction ;  and  in  that  way  knowledge  Cousins. 
was  imputed  to  the  solicitor,  and  then  through  the  solicitor  notice 
was  imputed  to  the  client.  That  was  too  refined,  and  it  is  quite 
plain  that  the  section  put  an  end  to  that  doctrine  altogether,  and 
I  think,  as  far  as  this  case  is  concerned,  it  has  put  an  end  to  that 
suggestion  which  has  been  made  that  as  Banks  was  acting  for  the 
mortgagor  also,  and  might  be  presumed  to  know  what  his  client 
the  mortgagor  knew,  notice  of  such  knowledge  must  be  imputed 
through  him  again  to  his  other  client  the  mortgagee.  That  sug- 
gestion I  think  cannot  stand;  the  words  of  this  section  are,  I 
think,  sufficiently  clear.  There  must  be  something  which  comes 
to  the  knowledge  of  the  solicitor  as  such,  and  in  the  transaction. 
The  words  "  come  to  his  knowledge  "  are  not  unimportant,  and 
seem  to  me  to  afford  the  true  answer  to  the  argument  that  Banks 
had  knowledge  because  he  formerly  knew.  The  section  says 
*•  come  to  the  knowledge,"  and  I  cannot  impute  to  him  that  the 
knowledge  had  come  to  him  in  this  transaction  because  he  knew 
it  on  the  former  occasion.  To  do  that  would  be  to  destroy  the 
section.  Every  word  of  it  requires  careful  weighing,  and  the 
result  is,  1,  that  it  must  be  in  the  same  transaction  ;  2,  the  matter 
must  come  to  his  knowledge,  and  3,  must  come  to  the  knowledge 
of  the  solicitor  as  such,  viz.,  as  solicitor  for  the  mortgagee.  Now, 
I  am  of  opinion  that  there  is  no  ground  for  saying  that  it  did 
come  to  the  knowledge  of  Mr.  Banks  in  this  transaction  within  the 
meaning  of  the  first  part  of  this  sub-section,  and  I  so  hold.  Then 
it  is  said  that  it  would  have  come  to  the  knowledge  of  Banks,  the 
solicitor  for  Pepper  as  such  solicitor,  if  he  had  made  the  inquiries 
and  inspections  which  he  ought  to  have  made.  I  think  the 
solicitor  is  bound,  as  acting  for  a  mortgagee,  in  a  case  such  as 
that  now  before  me,  to  ask  what  the  title  is,  and  to  get  some 
answer  either  in  the  shape  of  an  abstract,  or  in  the  shape  of  a  copy 
of  the  will  and  a  statement  of  any  additional  facts  required  to 
shew  the  title  of  the  legatee  who  proposes  to  execute  the  mort- 
gage. In  some  cases  that  is  all  that  is  necessary.  In  this  case 
I  cannot  say  that  the  prior  incumbrance  would  have  come  to  the 
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CHITTY,  J.  knowledge  of  Banhs  if  he  had  gone  to  Cousins,    BanJcs  has  not 
1886      told  me  anything  about  it,  nor  has  Cousins.    But  I  do  know  this, 
In  re      that  Cousins  has  actually  executed  the  deed  to  Pepper,  which  on 
Cousins.  ^£  ^^^j  (Joes  not  mention  the  prior  mortgage,  but 

is  so  framed  as  to  shew  that  there  was  no  prior  incumbrance ;  and, 
therefore,  if  BanhSy  not  having,  as  I  say  he  had  not  on  the  evi- 
dence, knowledge  of  the  prior  deed,  had  gone  to  Cousins  and 
asked  him,  I  ought  not  to  infer  that  Cousins  would  have  said  that 
there  was  a  prior  incumbrance,  but  rather  to  infer  that  Cousins 
would  have  answered  according  to  the  statements  that  appear  on 
his  own  deed.  The  executors  of  Pepper  therefore  have  priority 
in  respect  of  the  £500  mortgage,  and  further  charge  of  £50. 

Solicitors:  Bidsdale  &  Son,  agents  for  Weddall,  Parher,  <& 
Parker,  SeTby  ;  Torr,  Janeway,  dt  Co, 

F.  G.  A.  W. 
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SERFF  V,  ACTON  LOCAL  BOARD.  pearson,j. 

1886 

[1885    S.    4035.]  ^ 

Jan.  27,  28. 

Easement — Way  of  Necessity — Land  taken  compulsorlhj — Public  Under  talcing.   

A.  and  B.  had  respectively  acquired  interests  under  building  agreements 
in  two  adjoining  plots  of  land.  A  local  board  under  their  compulsory 
powers  took  half  an  acre,  part  of  A.''s  holding,  and  five  acres,  part  of  B.''s 
holding,  for  the  purpose  of  sewage  works,  the  necessary  proceedings  having 
been  taken  as  against  A.  and  B.  in  respect  of  their  several  interests,  and 
against  the  reversioner  C.  in  respect  of  the  whole  five  and  a  half  acres. 
The  only  way  to  the  land  taken  was  a  warple  way  over  other  part  of  A.''s 
building  plot,  which,  for  thirty  years  before  the  building  agreements,  had 
been  used  by  the  occupiers  of  both  A.''s  and  i>.'s  land  for  purposes  of  culti- 
vation, and  since  the  building  agreements  had  been  used  by  A.  for  his  own 
building  purposes  :— 

Held,  that  the  local  board  had  a  right  of  way  over  the  warple  way  for  all 
necessary  purposes  in  connection  with  the  sewage  works. 

The  Acton  Local  Board  required,  for  the  purpose  of  sewage 
works  authorized  by  a  Provisional  Order  Confirmation  Act  passed 
in  1881,  a  certain  piece  of  land,  at  the  back  of  what  was  then 
building  land,  on  the  south  side  of  Uxhridge  Boad,  Acton,  The 
whole  land  required  was  5a.  1e.  35p.  in  extent ;  1r.  32p.,  part 
of  the  land  required,  was  included  in  a  building  agreement 
made  in  1880,  under  which  Frederick  William  Serfi]  the  Plaintiff 
in  the  action,  held  a  large  plot  of  land  abutting  north  on  the 
Uxhridge  Boad.  The  rest  of  the  land  required  by  the  Acton  Local 
Board  was  included  in  a  building  agreement,  also  made  in  1880 
by  the  same  freeholder,  under  which  one  Scott  held  another  large 
plot  adjoining  the  Plaintiff's  building  land  on  the  east,  with  a 
frontage  on  the  north  to  the  Uxhridge  Boad.  Thomas  C.  Coivper 
Essex  was  tenant  for  life  of  a  settled  estate  which  comprised  the 
plots  held  by  the  Plaintiff  and  Scott.  The  local  board  acquired 
the  interests  of  Scott,  the  Plaintiff,  and  the  reversioners  in  the 
whole  land  they  required  under  their  compulsory  powers.  The 
transaction  with  Scott  was  completed  first  by  a  conveyance  from 
him.  The  Plaintiff  and  his  mortgagees  assigned  their  interest  by 
a  deed  dated  the  22nd  of  May,  1885,  and  the  reversion  was  sub- 
sequently conveyed  to  the  local  board.  There  was  an  old  way 
Vol.  XXXI.  3  i?  1 


680 


CHANCEKY  DIVISION.  [VOL.  XXXI. 


PEABSON,J.  or  track,  formerly  known  as  a  warple  way,  leading  from  the 
1886.  Uxhridge  Boad :  it  was  about  ten  feet  wide  and  was  not  metalled. 
Seeff  The  way  passed  entirely  over  the  Plaintiff's  land  up  to  a  point 
Acton  boundary  of  the  five  acre  piece  which  the  board  acquired 

Local  Boaed.  from  Scoti,  and  from  that  point  the  way  continued  over  other 
parts  olScotfs  building  land.  For  thirty  years  prior  to  the  build- 
ing agreements  the  warple  way  had  been  used  by  tenants  of  the 
settled  estate  who  occupied  the  land  taken  by  the  board  and  other 
adjoining  land.  The  tenants  used  the  land  for  market-gardens, 
and  the  only  use  of  the  way  was  for  tho  purposes  of  cultivation. 
Since  1880  the  way  was  used  by  the  Plaintiff  for  carting  bricks 
made  on  the  land  in  his  occupation.  There  was  no  other  way 
formed  or  in  use  to  the  land  acquired  by  the  board,  and  no  possi- 
bility of  reaching  that  land  except  by  passing  over  the  Plain- 
tiff's or  Scott's  building  land.  Messrs.  Nowel  and  Bohson,  Defen- 
dants to  the  action,  had  contracted  with  the  board  to  erect  sewage 
works  on  the  land  so  acquired  by  them.  The  contractors  were 
using  the  warple  way  to  carry  bricks  and  other  material  necessary 
in  constructing  the  works.  The  Plaintiff  claimed  an  injunction  to 
restrain  the  Defendants  from  so  using  the  road  and  damages  for 
trespass. 

The  assignment  by  the  Plaintiff  and  his  mortgagees  to  the 
local  board  contained  the  following  recital :  "  And  whereas  under 
or  by  virtue  of  the  provisional  order  in  that  behalf,  made  by  the 
LQcal  Government  Board  dated  the  9th  day  of  May,  1881,  and  the 
Local  Government  Board  Provisional  Orders  Confirmation  {Acton, 
<&c.)  ilc^,  1881,  confirming  the  said  provisional  order,  and  und^r 
;and  by  virtue  of  the  Lands  Clauses  Consolidation  Act,  1845,  and 
the  several  other  statutes  and  authorities  therein  and  thereunto 
•enabling,  the  said  local  board  was  and  is  empowered  to  take  and 
purchase  for  the  purpose  of  certain  works  authorized  by  the  said 
provisional  order,  and  the  Act  confirming  the  same,  the  land  and 
hereditaments  hereinafter  mentioned  and  described,  and  have 
agreed  to  purchase  the  interest  of  the  said  Frederick  William 
Serffand  his  mortgagees  therein  under  or  by  virtue  of  the  herein- 
before recited  agreement  of  the  29th  day  of  April,  1880,  or  other- 
wise, at  the  price  of  £750,  which  sum  is  to  include  and  be  in  full 
compensation  for  all  damage  sustained  or  to  be  sustained  or 
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otherwise  legally  recoverable  by  the  said  Frederick  William  >S'erjf  PEARSON, J. 
and  all  persons  claiming  under  him  by  reason  of  the  execution  of  1886 
the  works  of  the  said  board  or  by  injuriously  affecting  the  ad-  Serff 
joining  or  other  land  under  their  powers  in  that  behalf,  and  for  ^^cton 
which  Slim  the  said  Frederick  William  Serff  has  by  arrangement  or  Local  Board. 
compromise  obtained  a  verdict  and  judgment  in  an  action  which 
came  on  for  hearing  before  Mr.  Justice  Denmaii  and  a  special  jury 
on  the  5th  of  May,  1885,  being  an  action  brought  against  the 
said  local  board  by  the  said  Frederick  William  Serff  upon  the 
award  in  writing  dated  the  16th  of  January,  1884,  of  George 
Pownall,  who  had  been  duly  appointed  as  umpire  between  Hyam 
Hennj  Collins  and  Robert  Vigers,  who  had  been  duly  nominated 
by  the  said  Frederick  William  Serff  and  the  said  local  board 
respectively  as  arbitrators  for  deciding  the  purchase-money  and 
compensation  to  be  paid  by  the  said  local  board  for  the  aforesaid 
purchase,  and  for  damages  sustained_]and  to  be  sustained  as  afore- 
said pursuant  to  the  provision  in  that  behalf  contained  in  the 
Lands  Clauses  Consolidation  Act,  1845." 

The  conveyance  by  Scott  and  the  freeholder  contained  similar 
recitals  mutatis  mutandis. 

Crispe,  and  Lawrence  C.  Jackson,  for  the  Plaintiff: — 

The  board  being  a  public  body  and  taking  the  land  by  com- 
pulsion, no  right  of  way  passed  to  them  unless  it  was  actually 
assigned  in  the  conveyance  to  them  in  so  many  words.  If  it  is 
to  be  held  that  any  right  of  way  passed  to  the  board,  either  as 
a  way  of  necessity  or  as  a  way  actually  used  before  the  date 
of  the  conveyance,  that  right  is  limited  to  the  agricultural  pur- 
poses for  which  the  way  was  formerly  used  in  connection  with 
the  land  :  Corporation  of  London  v.  Biggs  (1).  If  the  board  are 
entitled  to  a  way  of  necessity  it  must  be  over  Scott's  land. 

W.  W,  Kar slake,  Q.C.,  and  Pollard,  for  the  Acton  Local  Board, 
and  MacSivinneijj  for  the  Defendants  Noivel  and  Bohson  : — 

This  right  of  way  for  bricks  and  heavy  materials  passed  under 
the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Yict* 
c.  41),  s.  6 ;  in  the  second  place,  the  board  are  entitled  to  use  it 

(1)  13  Ch.  D.  798. 
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PEARSONjJ.  as  a  way  of  necessity,  not  for  the  purposes  it  may  formerly  have 
1886       been  used  for,  but  for  the  purposes  for  which  it  was  conveyed : 
Serfp      Bmjleij  v.  Great  Western  Bailway  Comimny  (1) ;  Corporation  of 
Acton     London  v.  Biggs  (2).    The  vendors  had  notice  of  what  the  land 
Local  Board,  was  required  for :  Davies  v.  Sear  (3),  and  they  were  paid  for  all 
damage  to  be  caused  by  the  use  of  the  way  for  the  purpose  of  the 
sewage  works. 

Lawrence  C.  Jackson,  in  reply. 

Peaeson,  J. : — 

The  land  taken  had  ceased  to  be  agricultural  land  at  the  time 
the  local  board  served  their  notice  to  treat,  and  I  can  have  no 
doubt  that  before  the  arbitrators  and  umpire  the  land  was  valued 
not  simply  as  agricultural  land,  but  as  building  land ;  and  it  is 
not  immaterial  to  remark  that  in  the  valuation  under  the  Act 
compensation  not  only  for  present,  but  also  for  future  damage  is 
to  be  awarded  :  and  it  was  perfectly  open  to  Serf,  and  I  must 
assume  that  he  did  not  forget  to  avail  himself  of  the  privilege, 
to  lay  before  the  arbitrators  the  injury  that  would  be  done  both 
by  the  construction  and  the  presence  of  the  sewage  works,  and 
that  he  received  compensation  for  all  present  and  future  damage, 
having  regard  to  the  purposes  for  which  the  land  was  to  be  used. 
In  the  conveyance  by  the  tenants  and  the  freeholder  there  are 
recitals  stating  what  the  local  board  were  about  to  do,  and  the 
purposes  for  which  they  took  the  land.  Everything  is  stated 
shewing  that  the  parties  with  whom  they  were  dealing  were  per- 
fectly aware  of  what  the  board  were  about  to  do  with  the  land. 
Under  those  circumstances,  the  freeholder  and  tenants  convey  to 
the  local  board,  in  the  ordinary  way,  in  terms  which  would  give 
the  purchasers  the  right  to  all  ways  appurtenant  to  or  used  with 
the  land  sold.  By  common  consent  this  way  in  question  had 
been  used  for  all  agricultural  purposes  for  thirty  years.  The 
land  was  now  sold  for  a  particular  purpose.  The  question  is 
whether  the  use  of  this  land  which  passed  by  the  conveyance, 
is  not  one  which  authorizes  the  board  to  cart  down  it  bricks  and 
all  materials  necessary  for  the  sewage  works. 

(1)  26  Ch.  D.  434._        (2)  13  Ch.  D.  798.         (3)  Law  Eep.  7  Eq.  427. 
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Now  the  law  in  respect  of  these  rights  of  way  of  necessity  is  not  PEARSON, J. 
as  definite  as  might  be  desired ;  it  has  been  from  time  to  time  sub-  1886 
ject  to  litigation  and  the  decision  of  the  Courts.  It  came  before  Serff 
the  Court  in  the  old  case  of  Ballard  v.  Dyson  (l),on  the  question,  ^^ton 
whether  or  not  a  short  road,  a  cul  de  sac  in  fact,  over  which  there  Local  Board. 
was  no  doubt  a  right  to  drive  carts,  could  be  used  for  the  purpose 
of  driving  cattle.  The  case  came  before  a  Court  composed  of 
Lord  Chief  Justice  Mansfield  and  Justices  Heathy  Lawrence,  and 
Chamhre,  It  was  a  decision  given  at  considerable  length.  The 
Lord  Chief  Justice  says  (2) :  "  In  general  a  public  highway  is 
open  to  cattle,  though  it  may  be  so  unfrequented  that  no  one  has 
seen  an  instance  of  their  going  there ;  but  the  presumption  would 
be  for  cattle  as  well  as  carriages,  otherwise  cattle  could  not  be 
driven  from  one  part  of  the  kingdom  to  another.  The  authority 
cited  from  Hatvkins  only  refers  to  Co.  Litt.,  and  the  passage  in 
Co.  Liu,  does  not  prove  that  Lord  Cohe  was  of  opinion  that  in  the 
case  of  a  private  way,  which  must  originate  in  a  grant,  of  which, 
the  grant  itself  being  lost,  usage  alone  indicates  the  extent; 
evidence  of  a  limited  user  could  not  be  received  to  restrict  the 
usual  import  of  the  grant."  And  then,  after  a  few  more  observa- 
tions, he  says :  "  I  have  always  considered  it  as  a  matter  of 
evidence,  and  a  proper  question  for  a  jury,  to  find  whether  a  right 
of  way  for  cattle  is  to  be  presumed  from  the  usage  proved  of  a 
cartway.  Consequently,  although  in  certain  cases  a  general  way 
for  carriages  may  be  good  evidence,  from  which  a  jury  may 
infer  a  right  of  this  kind,  yet  it  is  only  evidence  ;  and  they  are 
to  compare  the  reasons  which  they  have  for  forming  an  opinion 
on  either  side.  As  well  at  the  trial,  as  since,  I  have  thought  that 
there  might  often  be  good  reasons  why  a  man  should  grant  a 
right  of  carriage-way,  and  yet  no  way  for  cattle.  That  would  be 
the  case  where  a  person  who  lived  next  to  a  mews  in  London 
should  let  a  part  of  his  own  stable,  with  a  right  of  carriage-way 
to  it,  which  could  be  used  with  very  little,  if  any,  inconvenience  to 
himself;  yet  there  it  would  be  a  monstrous  inference  to  conclude 
that,  if  a  butcher  could  establish  a  slaughter-house  at  the  inner 
end  of  the  mews,  without  being  indictable  for  a  nuisance,  he 
might  therefore  drive  horned  cattle  to  it,  which  would  be  an  in- 
tolerable annoyance  to  the  grantor.  So  cases  may  exist  of  a  grant 
(1)  1  Taunt.  279.  (2)  1  Taunt.  283. 
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PEARSONjJ.  of  land,  where,  from  the  nature  of  the  premises,  permission  may 
1886       be  given  to  drive  a  cart  to  bring  corn  or  the  like,  and  that  right . 
Serfp:     might  be  exercised  without  any  inconvenience  to  the  grantor; 
Acton     but  it  does  not  follow  that  cattle  maybe  driven  there."  There-. 

Local  Board,  is  only  one  other  case  to  which  I  need  refer,  that  of  Gay  ford  v. 

Moffatt  (1),  before  Lord  Cairns:  it  was  a  case  in  which  a  lessor 
had  demised  premises  for  the  business  of  a  wine  and  spirit  mer- 
chant, giving  the  lessee  a  right  of  way  through  a  passage.  And. 
the  question  was  how  far  the  right  of  way  extended,  and  to  what  ; 
extent  the  lessor  would  be  restrained  from  interfering  with  that' 
right  of  way.   Lord  Cairns  says  (2)  :  "  As  to  the  general  question 
of  a  grant  of  right  of  way,  the  termor,  or  the  freeholder,  of  two- 
closes  has  demised  one  of  them  to  a  tenant.    The  tenant  cannot 
get  at  that  close  from  a  public  highway,  or  street,  without  crossing 
the  other  close.    The  case,  therefore,  is  exactly  that  described  by  . 
Mr.  Serjeant  Williams  in  his  note  to  the  well-known  case  of  Fomfret 
V.  Ricroft  (3)  :  'So  where  a  man  having  a  close  surrounded  with- 
his  own  land  grants  the  close  to  another  in  fee,  for  life,  or  years,, 
the  grantee  shall  have  a  way  to  the  close  over  the  grantor's  land 
as  incident  to  the  grant ;  for  without  it  he  cannot  derive  any , 
benefit  from  the  grant.'    '  This  principle  seems  to  be  the  founda- 
tion of  that  species  of  way  which  is  usually  called  a  way  of  neces- 
sity.'  Kow,  that  is  exactly  the  interpretation  of  the  words  used  in. 
this  grant,  '  with  all  ways  to  the  premises  appertaining ' ;  it  means,, 
with  such  a  way  as  the  law  would  hold  to  be  necessarily  apper- 
taining to  premises  such  as  these — that  is,  a  way  of  necessity 
therefore,  immediately  after  this  lease  was  granted,  this  tenant; 
occupying  the  inner  close  became  entitled  to  a  way  of  necessity, 
through  the  outer  close,  and  that  way  must  be  a  way  suitable  to^ 
the  business  to  be  carried  on  on  the  premises  demised,  namely,, 
the  business  of  a  wine  and  spirit  merchant.    That  is  the  position, 
in  which  the  tenant  stood  after  the  lease  was  granted,  and  is  the 
position  in  which  he  now  stands." 

The  Lord  Chancellor  cited  with  approval  that  passage  from. 
Serjeant  TF^ZZmms  in  which  Serjeant  Williams  makes  no  , distinc- 
tion between  a  grant  in  fee  and  a  demise.  It  appears  that  that, 
law  must  be  applied  ioi  both  cases;  and  that  what  I  have  to- 

(1)  Law  Eep.  4  Ch.  133.         '  (2)  Law  Rep.  4  Cli.  135. 

(8)  1  Wm.  Saund.  321,  b.  6. 
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•determine,  therefore,  is  when  "the  right  of  way  was  granted,  to  PEARSON,J. 
what  extent  and  for  what  purposes  it  was  granted.    And  taking  188G 
into  consideration  that  the  land  was  bought  for  a  particular  pur-  Serff 
pose,  was  sold  for  that  particular  purpose,  and  that  the  assign-  acton 
meht  of  the  Plaintiff's  interest  in  the  lands  recited  the  payment  Local  Board. 
of  a  sum  of  money,  not  only  for  the  purchase,  but  also  for  all 
injury  and  damage  that  might  accrue  to  him  present  and  future, 
I  come  to  the  conclusion  that  the  right  of  way  was  granted  for  all 
purposes  for  which  it  was  required,  or  could  be  required,  for 
sewage  works.    And  I  hold  that  in  this  case  the  Acton  Local 
Board  were  entitled  to  use  the  way  for  the  purpose  for  which 
they  have  used  it,  and  the  Plaintiff's  case  fails. 

Solicitor  for  Plaintiff :  Edivm^d  Clarke, 

Solicitors  for  Acton  Local  Board :  Eemsleij  &  Eemsleij, 

Solicitors  for  Defendants  Noiuel  and  Rohson :  Venn  &  Woodcoch, 

D.  P. 


In  re  CAMPBELL'S  TRUSTS.  PEABSON,J. 

1886 

Will— Construction— Gift  to  Children— Per  Stirpes  or  per  Ccvpita. 

Jan.  30. 

A  testator  gave  some  houses  to  trustees,  upon  trust  to  receive  the  rents,   

and  to  pay  the  same  in  equal  moieties  to  his  son  and  his  daughter  durino- 
their  lives;  and,  after  the  death  of  either  of  them  without  issue  living, 
upon  trust  to  pay  the  whole  thereof  to  the  survivor  during  the  life  of  such 
survivor ;  but,  if  there  should  be  issue  living  of  the  first  of  them  so  dying, 
then  upon  trust  to  pay  one  moiety  to  the  survivor,  and  to  divide  the 
remaining  moiety  between  all  and  every  the  (ihild  or  children  of  the  one  so 
first  dying  ;  and,  after  the  decease  of  the  survivor  of  the  son  and  daughter, 
on  trust  to  sell  the  property  and  to  divide  the  proceeds  equally  amongst 
all  and  every  the  child  or  children  of  each  of  them  the  testator's  son  and 
daughter  who  should  attain  twenty-one,  in  equal  shares  and  proportions,  to 
be  paid  at  twenty-one : — 

Held,  that  the  proceeds  of  sale  were  divisible  among  the  grandchildren 
jper  stirpes  and  not  per  capita. 

Brett  V.  Ilorton  (1)  followed. 

Nockolds  V.  Locke  (2)  explained  and  distitiguished. 

Stewart  Campbell,  by  his  wiii,  dated  the  23rd  of  March, 

1822,  gave  and  bequeathed  to  trustees  five  houses  in  King  Street, 
(1)  i  Beav.  239.  (2)  3  K.  &  J.  6. 
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PEAKSON,J.  in  the  parish  of  St  James's,  Westminster,  upon  trust  to  receive  the 
1886       rents  thereof  from  time  to  time,  and  thereout  to  pay  to  his  wife 
In  re      the  sum  of  £30  per  annum  during  her  life,  and  as  to  the  residue 
^  Tbust^^  ^  thereof  to  divide  and  pay  the  same  in  equal  moieties  to  his  son 

  John  Campbell  and  his  daughter  Ann  Frances  Camphell  to  and  for 

their  respective  use  and  benefit,  and,  after  the  death  of  the 
testator's  wife,  upon  trust  to  pay  the  same  equally  to  his  said 
,  children  during  the  term  of  their  lives ;  and,  from  and  after  the 

death  of  either  of  them  without  issue  living,  then  upon  trust  to 
pay  the  whole  thereof  to  the  survivor  during  the  life  of  such 
survivor,  for  his  or  her  absolute  use  and  benefit ;  but,  if  there 
should  be  issue  living  of  the  first  of  them  so  dying,  then  upon 
trust  to  pay  one  moiety  unto  the  survivor,  and  to  divide  the 
remaining  moiety  between  all  and  every  the  child  or  children 
of  the  one  so  first  dying  ;  and,  from  and  after  the  decease  of  the 
survivor  of  them  his  said  children,  to  make  sale  of  the  said  trust 
premises  and  divide  the  purchase-money  equally  amongst  all  and 
every  the  child  or  children  of  each  of  them  the  said  John  Camp- 
hell  and  Ann  Frances  Camphell  who  should  live  to  attain  twenty- 
one  years,  in  equal  shares  and  proportions,  to  be  paid  and  pay- 
able as  and  when  such  child  or  children  should  respectively 
attain  twenty-one  years.  The  testator  died  on  the  24th  of 
February,  1823. 

Under  the  provisions  of  an  Act  passed  in  the  7th  year  of 
George  IV.  two  of  the  houses  were  sold  to  the  Commissioners  of 
Woods  and  Forests,  and  the  purchase-money  was  paid  into  Court. 
The  testator's  son  John  Campbell  died  on  the  13th  of  October, 
1878,  having  had  eight  children,  all  of  whom  attained  twenty-one. 
The  testator's  daughter  Ann  Frances  Camphell  married  James 
Fleming,  and  had  one  child  only,  a  son,  named  W.  J.  Fleming, 
who  attained  twenty-one,  and  died  on  the  29th  of  October,  1885. 
After  the  death  of  James  Fleming,  Ann  Frances  Fleming  married 
H,  Hill.  At  the  time  of  the  presentation  of  the  petition  Mrs. 
Hill  was  eighty-two  years  of  age.  She  had  never  had  any  other 
child. 

The  petition  was  presented  by  some  of  the  children  of  John 
Campbell,  some  of  their  mortgagees,  and  Mr.  and  Mrs.  Hill,  for 
the  division  of  a  moiety  of  the  fund  in  Court.    The  question 
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was  whether  the  division  was  to  be  ^er  capita  or  i^er  stirim,  i.e.,  PEARSON, J. 
whether  the  fund  was  divisible  in  ninths  among  the  eight  children  1886 
of  John  Campbell  and  the  one  child  of  Mrs,  Hill;  or  whether  j^^^g 
Mrs.  Hiirs  child  took  a  moiety,  the  other  moiety  being  divisible  ^  xrustT^'^ 
in  eighths  among  the  eight  children  of  John  Campbell.   

Metholdy  for  the  Petitioners : — 

The  fund  ought  to  be  divided  among  the  children  of  the 
testator's  son  and  daughter  per  capita.  Upon  any  other  construc- 
tion of  the  will  there  could  be  no  reason  for  postponing  the 
division  until  the  death  of  the  survivor  of  the  son  and  daughter : 
NocJcolds  V.  Locke  (1) ;  Abrey  v.  Newman  (2) ;  Smith  v.  Streat- 
field  (3)  ;  Theobald  on  Wills  (4). 

B.  B.  Bogers,  for  a  Kespondent  in  the  same  interest. 

Kenyon  Parher,  for  the  representative  of  the  deceased  child  of 
'Ki^.EUl:— 

The  division  ought  to  be  per  stirpes.  The  gift  is  not  of  money, 
which  would  be  easily  divisible  at  any  time,  but  of  houses,  which 
must  be  sold  in  order  to  divide  them,  and  that  is  the  reason  for 
postponing  the  division  until  the  death  of  the  survivor  of  the 
son  and  daughter.  The  houses  were  to  be  sold  once  for  all  then. 
Brett  V.  Sorton  (5)  is  very  like  the  present  case,  and  is  an  autho- 
rity for  a  division  per  stirpes.  The  result  of  the  other  construction 
would  be  that,  if  the  testator's  daughter  had  died  first,  her  son 
would  have  been  entitled  to  receive  half  the  income  during  the 
life  of  the  testator's  son,  and  on  the  death  of  the  son  his  income 
would  have  been  cut  down  to  that  produced  by  one-ninth  of  the 
principal.  That  would  be  a  very  improbable  intention  to  attri- 
bute to  the  testator.  The  decision  in  NocJcolds  v.  Locke  was 
founded  on  the  discretion  given  to  the  trustees  as  to  the  appli- 
cation of  the  income.  Again,  the  word  "  equally  "  in  the  ultimate 
gift  would  be  surplusage,  if  the  division  is  to  be  per  capita.  The 
word  "  equally  "  points  to  a  division  of  the  proceeds  of  sale  into 
two  equal  parts  before  it  is  divided  among  the  grandchildren, 

(1)  3  K.  &  J.  6.  (3)  1  Mer.  358. 

(2)  16  Beav.  431.  (4)  3rd  Ed.  p.  240,  §  3. 

(5)  4  Beav.  239. 
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PEARSON, J.  and  then  each  moiety  is  to  be  divided  "  in  equal  shares  and  pro  * 
1886      portions  "  among  the  grandchildren  of  each  sthys. 

In  re 

Campbell's      Charles  Churchy  for  an  incumbrancer. 
Trusts. 

Methold,  in  reply,  referred  to  Pearee  v.  Echneades  (1). 
Pearson,  J.  :— 

I  think  I  must  accede  to  the  very  clear  and  forcible  argument 
of  Mr.  Kenyon  ParJcer.  I  was  at  first  inclined  to  take  the  oppo- 
site view,  but  I  think  he  has  pointed  out  the  true  construction 
of  the  will.  The  testator  intended  to  provide  for  his  son  and 
his  daughter  and  their  respective  children.  The  property  whieh 
he  was  disposing  of  was  house  property.  That  is  a  very  material 
fact.  If  it  had  been  personalty  it  would  have  been  easily  divisible 
at  any  time.  But,  it  being  house  property,  his  intention  was  that 
his  son  and  daughter  should  have  the  benefit  of  keeping  it  in 
specie  and  receiving  the  rents,  and  that  no  sale  of  the  property 
should  take  place  until  after  the  death  of  the  survivor  of  them.  He 
gives  to  each  of  them  a  life  interest  in  a  moiety  of  the  rents,  and 
then  he  says  that,  if  either  of  them  shall  die,  leaving  issue,  one- 
half  of  the  rents  is  to  be  paid  to  the  survivor,  and  the  other  half 
to  the  children  of  the  one  who  has  died.  That  gives  to  those 
children  half  of  the  income  of  the  property  during  the  life  of  the 
survivor  of  the  son  and  daughter.  Up  to  this  point  there  is 
a  stirpital  division  of  the  income.  Then  the  testator  goes  on  to 
direct  that  after  the  death  of  the  survivor  of  his  son  and  daughter 
the  property  is  to  be  sold,  and  the  proceeds  of  sale  divided 
"  equally  amongst  all  and  every  the  child  and  children  '*  of  the  son 
and  daughter,  who  shall  attain  twenty-one,  "  in  equal  shares  and 
proportions."  The  question  is,  did  the  testator  intend  that,  after 
the  death  of  the  survivor  of  his  son  and  daughter,  an  equal  divi- 
sion should  be  made  of  the  money  among  all  his  grandchildren, 
or  did  he  intend  that  it  should  be  divided  amongst  them  per 
stirpes?  I  do  not  say  that  there  would  have  been  anything 
unreasonable  in  the  former  mode  of  division,  and,  if  the  words  of 
the  gift  had  been  plain,  the  Court  must  have  adhered  to  them. 

(1)  3  Y.  &  C.  Ex.  246. 
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But  Mr.  Kenyon  Parker  has  pointed  out  that  the  word  "  equally  "  PEARSON,J. 
precedes  the  gift  to  the  grandchildren,  and  that  the  gift  is  1886 
followed  by  the  words  "  in  equal  shares  and  proportions."  If, 
therefore,  the  word  "equally"  is  to  have  any  meaning  at  all,  ^tr^^st^^'^ 

there  must  be  an  equal  division  before  the  gift  to  the  grand-   

children  takes  effect.  If  you  substitute  the  words  "  in  moieties  " 
for  the  word  "  equally,"  I  think  you  will  arrive  at  the  true  con- 
struction, i.e.,  that  there  is  to  be  an  equal  division  of  the  purchase- 
money  in  the  first  instance,  and  then  an  equal  division  of  each 
moiety  among  the  grandchildren  of  each  stirps  respectively.  If 
the  words  had  been  "  in  moieties,"  instead  of  "  equally,"  I  do  not 
think  there  could  have  been  any  doubt  as  to  the  meaning,  and  a 
division  of  the  proceeds  of  sale  per  stirpes  is  more  in  accordance 
than  a  division  per  capita  with  the  original  stirpital  division  of 
the  income. 

I  have  been  referred  to  two  representative  cases.  One  is 
NocJcolds  V.  Locke  (1),  in  which  Wood,  Y.C.,  came  to  the  conclu- 
sion that  the  division  ought  to  be  per  capita.  But  there  are 
two  remarkable  distinctions  between  that  case  and  the  present. 
There,  the  property  was  personalty — stocks  and  shares ;  here  it 
is  houses ;  and  the  word  "  equally  "  was  not  used  in  addition  to 
the  words  "  in  equal  shares  and  proportions."  Moreover,  the 
whole  of  the  income  which  was  given  to  a  daughter  of  the  testa- 
tor for  her  life  was  not  upon  her  death  given  to  her  children 
during  the  life  of  the  longest  liver  of  the  daughters,  upon  whose 
death  the  division  was  to  be  made.  The  Vice-Chancellor  founded 
the  most  important  part  of  his  judgment  on  this.  He  also 
noticed  the  argument  of  Mr.  Siveet,  that,  "  if  the  testator  in- 
tended a  division  per  stirpes  of  the  capital,  why  did  he  post- 
pone the  division  of  the  fund  till  the  death  of  his  surviving 
daughter?"  The  answer  to  that  question  in  the  present  case 
would  be,  that  the  property  was  house  property,  and  the  testator 
intended  that  it  should  be  kept  in  specie  till  the  death  of  the 
survivor  of  his  son  and  daughter. 

The  other  case  is  Brett  v.  Horton  (2).  There  Lord  Langdale, 
M.B.,  said  (3)  :  "  The  testatrix  .  .  .  has  directed  that  the  income 

(1)  3  K.  &  J.  6,  11.  (2)  4  Beav.  239. 

(3)  4  Beav.  242. 
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PEARSON,J.  of  the  remaining  property  should  be  paid  in  equal  fourth  shares 
1886       one  fourth  share  to  each  of  three  persons  distinctly  named,  and 
In  re      the  other  fourth  to  the  mother  of  the  children,  in  a  way,  which 
^  Teust^!"'^  shews  it  was  intended,  through  her,  to  be  applied  for  the  main- 

  tenance  and  care  of  the  children  until  the  youngest  of  them 

attained  twenty-one.  This  was  to  continue  until  the  youngest  of 
them  attained  twenty-one,  but  then  the  property  was  to  be  sold 
and  divided  amongst  the  three  persons  named  and  the  children, 
describing  them  as  a  class,  their  respective  *  executors  and  ad- 
ministrators, in  equal  shares  and  proportions  as  tenants  in 
common.'  I  cannot  impute  to  this  testatrix  the  intention  of 
making  a  division  when  the  youngest  of  those  children  attained 
twenty-one  years  different  from  that  which  she  had  previously 
made."  I  may  adopt  those  very  words  in  the  present  case, 
and  say  that,  inasmuch  as  a  moiety  of  the  income  is  given  to  the 
children  of  that  child  of  the  testator  who  shall  first  die,  during 
the  life  of  his  surviving  child,  I  cannot  think  that  the  testator 
intended,  when  the  property  should  be  sold  after  the  death  of  the 
survivor,  to  make  a  division  different  from  that  which  he  had 
previously  made. 

I  hold,  therefore,  that  the  fund  must  be  divided  per  stir])es  and 
not  ]^er  capita. 

Solicitors :  Briggs,  Vaughan,  &  Briggs  ;  Moodie  &  Mills ;  Prior, 
Church,  &  Adams. 

W.  L.  C. 
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The  Mode  of  Citatioa  of  the  Volumes  in  the  Three  Series  of  the  Law  REronTS,  commencing 
January  1,  1886,  will  be  as  follows  : — 


In  the  First  Series, 
31  Ch.  D. 

In  the  Second  Series, 
16  Q.  B.  D.  11  P.  D. 

In  the  Third  Series, 
11  App.  Cas, 
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ACCUMULATION— Trust  for        -        -  135 

See  Settled  Land  Act.  2. 
ACQXHESCENCE— Following  assets         -  196 

See  Limitations,  Statute  of. 
ADMINISTRATION  —  Action  —Costs  —  Deficient 
Personal  Estate — Charge  of  Costs  on  specifically 
devised  Realty — Cost  of  Probate  Action.']  A  testa- 
tor by  his  will  made  several  specific  legal  devises 
of  real  estate,  of  which  one  was  to  J.,  one  of  his 
■executors,  and  another  was  to  L.  And  he  devised 
ihe  remainder  of  his  real  estates,  and  bequeathed 
his  personal  estate  to  trustees,  upon  trusts  for  sale 
and  conversion,  and  to  stand  possessed  of  the  pro- 
ceeds upon  trust,  after  payment  of  his  debts  and 
funeral  and  testamentary  expenses,  to  pay  certain 
pecuniary  legacies,  and  he  gave  the  residue  of  the 
trust  moneys  unto  and  equally  between  his  pater- 
aial  next  of  kin.    J.  alone  proved  the  will.  The 
estates  devised  to  J.  and  L.  had,  under  the  pro- 
visions of  a  settlement,  been  respectively  liable 
4;o  have  two  sums  of  £3000  and  £1200  respectively 
Taised  out  of  them.    The  right  to  those  sums  had 
become  vested  in  the  testator.    An  action  to  ad- 
minister the  testator's  estate  was  brought  by  W., 
one  of  the  residuary  legatees,  against  J.  and  L., 
/the  only  question  in  dispute  being  whether  the 
two  sums  of  £3000  and  £1200  were  raisable  as 
part  of  the  testator's  personal  estate.  It  was  held 
ithat  they  were  not  raisable,  but  that  they  had  be- 
come merged  in  the  estates  on  which  they  were 
respectively  charged.    The  result  of  this  decision 
ivas,  that  the  personal  estate  was  deficient.  An 
action  had  been  previously  brought  in  the  Pro- 
bate Division,  by  W.  and  another  residuary  legatee, 
against  J.,  impeaching  the  validity  of  the  testa- 
tor's will.    The  Court  pronounced  for  the  validity 
of  the  will,  but  ordered  that  the  costs  of  all  parties 
to  the  action  should  be  paid  out  of  the  personal 
estate.    On  the  further  consideration  of  the  ad- 
ministration action : — Held,  that  the  personal 
-estate  and  the  proceeds  of  the  sale  of  the  residuary 
real  estate  must  be  applied  in  paying :  (1)  the 
costs,  as  between  solicitor  and  client,  of  the  execu- 
tor, and  his  costs,  charges,  and  expenses  properly 
incurred  (including  his  costs  of  the  Probate 
action) ;  (2)  the  costs,  as  between  party  and  party, 
of  the  Plaintiff  and  of  the  Defendant  L.  rateably ; 
and  that,  there  being  a  deficiency,  the  costs  of  the 
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action  (so  far  as  not  provided  for)  must  be  borne 
by  the  specifically  devised  real  estates  rateably, 
according  to  their  respective  values  at  the  time  of 
the  testator's  desith:— Held,  that  there  was  no 
jurisdiction  to  charge  the  costs  of  the  Probate 
action  (other  than  the  executor's  costs)  on  the  real 
estate : — Held,  also,  that  the  above  order  could  be 
made,  though  some  of  the  specific  devisees  w6re 
not  before  the  Court. — But,  whether  the  order 
could  be  enforced  against  the  absent  specific 
devisees,  Qusere.  In  re  Price.  Williams  v. 
Jenkins        -       -       -       _       _  435 

2.    Charge  of  Legacies  on  Heal  Estate- 

Order  of  Application  of  Real  and  Personal  Estate 
—Charitable  Gift— Interest  in  Land— Power  of 
Selection  given  to  Trustees— Selection  of  Charities 
authorized  to  hold  Land.]  A  testator,  after  direct- 
ing his  executors  (whom he  also  appointed  trustees) 
to  pay  his  debts  and  funeral  and  testamentary  ex- 
penses, and  giving  various  pecuniary  legacies, 
gave  all  his  personal  estate  and  effects,  except 
money  or  securities  for  money,  to  E.    And  he 
gave  and  devised  all  the  rest,  residue,  and  re- 
mainder of  his  estate,  both  real  and  personal,  to 
his  trustees,  upon  trust  thereout,  in  the  first  place, 
to  pay  two  specified  sums,  and,  as  to  the  residue 
thereof,  or  such  part  or  parts  thereof  as  might 
lawfully  be  appropriated  for  the  purpose,  for  such 
one  or  more  or  any  hospital  of  a  charitable  nature, 
and  in  such  proportions  as  they  in  their  uncon- 
trolled discretion  should  think  fit. — It  was  held 
by  the  Court  of  Appeal  that  the  gift  to  K.  was  not 
specific,  but  that  all  the  pecuniary  legacies  were 
payable  in  full  before  she  could  be  entitled  to 
anything  under  the  bequest  to  her.  The  personal 
estate  (including  that  bequeathed  to  K.)  was  in- 
sufficient for  the  payment  of  the  legacies,  and  the 
real  estate  had  to  be  sold  to  make  good  the  defi- 
ciency.   After  the  legacies  had  been  paid  there 
remained  a  surplus  of  the  proceeds  of  the  sale  of 
the  real  estate  :—jHeZd,  that  the  real  estate  was 
charged  with  the  payment  of  the  legacies  only  in  ' 
aid  of  the  personal  estate,  and  that  R.  was  not 
entitled  to  be  recouped  pro  tanto  out  of  the  sur- 
plus the  loss  which  she  had  suffered  by  the  appli- 
cation of  the  personal  estate  bequeathed  to  her  in 
the  payment  of  legacies  i^Held,  also,  that  the 
^  X 
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ADMINISTRATION— conf/nwe(^. 
trustees  were  entitled  to  apjDropriate  the  surplus 
to  hospitals  which  were  duly  authorized  to  take 
land  by  devise.    In  re  Ovey.    Broadbent  v. 
Barkow         ^        -        -        -        -  113 

3.    Executor — BigM  of  Betainer — Hinde 

Palmer's  Act,  1869  (32  &  33  Vict  c.  ^Q)--Appomt- 
ment  of  BecewerJ]  In  a  creditor's  administration 
action  brought  against  an  executrix,  who  was  also 
a  creditor  of  the  testator,  a  receiver  was  appointed, 
who  obtained  possession  of  certain  legal  assets  as 
to  which  the  executrix  would  have  had  a  right  of 
retainer  if  they  had  come  to  her  hands : — Held, 
following  with  reluctance  Biclimond  v.  White 
(12  Ch.  b.  361)  and  In  re  Birt  (22  Ch.  D.  604), 
that  after  the  appointment  of  the  receiver  tlje 
executrix  could  not  claim  retainer  out  of  any 
assets  got  in  by  him. — The  estate  was  insolvent, 
there  were  both  specialty  and  simple  contract 
creditors,  and  the  executrix,  who  was  a  simple 
contract  creditor,  had  got  in  certain  legal  assets 
before,  the  receiver  was  appointed: — lleld,  that 
she  could'  only  exercise  her  right  of  retainer  as 
against  creditors  of  equal  degree  with  herself ; 
and  accordingly,  that,  the  assets  beir)g  treated  as 
divided  rateably  among  the  specialty  and  simple 
contract  creditors,  shp  could  retain  her  debt 
against  the  dividends  payable  to  the  simple  con- 
tract, creditors  to  the  extent  of  the  legal  assets 
received  by  her. — Hinde  Palmer's  Act,  1869,  the 
object  of  which  was  only  to  place  specialty  and 
simple  contract  creditors  on  an  equal  footing  inter 
se  for  the  purpose  of  distribution,  ought  not  to  be 
so  construed  as  to  give  incidentally  to  an  execu- 
tor the  power  to  defeat  specialty  as  well  as  simple 
contract  creditors ;  although  the  Act,  by  augment- 
ing the  fund  for  the  payment  of  simple  contract 
debts,  has  to  that  extent  enlarged  the  right  of 
retainer.— TFz7soTO  v.  Coxwell  (23  Ci^.  D.  761:)  ap- 
proved.—7w  re  Williams'  Estate  (Lavf  Kep.  15  Eq. 
270)  distinguished.  In  re  Jones.  Calver  v. 
Laxton         -        -        _        -        -  440 

4v   Evidence— Corroboration.']    There  is 

no  rule  of  law  which  precludes  a  claimant  from 
recovering  against  the  estate  of  a  deceased  person 
on  his  own  testimony  without  corroboration : 
although  the  Court  will  in  general  require  such 
corroboration.  In  re  Hodgson.  Beckett  v. 
Hasisdale  -  -  -  -  C.  A.  177 
-— Following  assets — Lapse  of  time  -  196 
See  Limitations,  Statute  of. 

ADMISSION— Infringement  of  patent       -  S99 
See  Patent.  3. 

■■-'.:.)•'•■  Payment  into  Court  -  -  -  62 
rrl   •    ■   See  Peactioe.  9. 

ADVANCEMENT— Transfer  into  joint  names 

See  Trust.  [282 

AI:TEE-ACQUIRED  PEOPERTY— Covenant  to 
-  settle-        -        -        -  81,  536,  648 

-         See  Settlement.    1,  2,  3. 

Covenant  to  settle — Female  infant  -  275 
'•  /S'ee  Election.  2. 

A6!51NT— Fraud— Interrogatories   -        -  374 

/See  I^RACTiCE.    8.  ,  ^  , 

TiTO.^oii(5itoi*— Sigiaature  of  -  t/{{  >  .r.l60 
'Xii  i£,i\.SeG  LuN^m  .  ,3,  . 


ALLOTMENT— Shares        -        -        -  120 
See  Company.  10. 

ALTERATION  OF  ARTICLES        -        -  16ft 

See  Company.  7. 
ALTERATION  OF  BUILDINGS      -        -  554 

See  Light. 

AMENDMENT— Joinder  of  cause  of  action  6& 

See  Practice.  1, 
 Winding-up  petition    -        -        _  644. 

See  Company.  14. 
APPEAL— Bankruptcy  of  Appellant       -  630 

See  Practice.  2. 
 Order  in  Chambers      -        _        _  623 

See  Practice.  4, 
 Security  for  costs — Order  to  strike  solicitor 

off  rolls       -        -        -        -  27a 

See  Practice.  12. 
 Time  for  -        -        -        -        -  695 

See  Practice.  3. 
APPOINTMENT. 

See  Cases  under  Power. 
ARBITRATION— Injunction— Unauthorized  use 

of  name       -        -        _        -  354 

>S'ee  Practice.  7. 
ARTICLES  OF  ASSOCIATION  -     166,  223,  261 

See  Company.    1,  5,  7. 
ASSIGNMENT— Trade-mark— Registration  32S 

See  Trade-mark.  2. 
ATTESTING  WITNESS       -        -  72,665 

See  Will.    1,  2. 


BANKER— Deposit  of  shares— Priority     -  1& 

See  Company.  9. 
BANKRUPTCY— Appellant— Injunction  -  630 

;S'ee  Practice.  2. 
— —  Discharge— Director's  liability  for  breach  of 

trust  -      '        '    -        -  100- 

See  Company.  2. 
BLANKS  IN  WILL  -        -        -        -  460 

See  Will.  3. 
BREACH  OF  TRUST  -        -        -        -  39C» 

See  Trustee. 
BRITISH  MUSEUM— Publication  of  patent  241 

/See  Patent.  2. 
BUILDING  GROUND— Disused  butial  giround 

See  Burial  Ground.  [41 2^ 

BURIAL  GROUND — Vendor  and  Purchaser — Bis- 
used  Burial  Ground — Sale-^Building  Land — Sale 
"  under  the  authority  of  any  Act  of  Parliament  " — 
St.  Saviour's,  Southicarh  (^Church  Bate  Abolition),,. 
Act,  1883  (46  &  47  Vict.  c.  xi.%  ss.  6,  7,  9— Disused 
Burial  Grounds  Act,  1884  (47  &  48  Vict  c.  72), 
ss:  3,  5 — Conditions  of  Sale — Sufficiency  of  Ex- 
lolanation.']  By  the  St.  Saviour's,  South wark 
(Church  Rate  Abolition),  Act,  1883,  after  reciting^ 
that  certain  land  was  then  vested  in  trustees  upon 
trust  to  apply  the  income  for  the  purposes  therein 
mentioned,  the  land  was  (sects.  6  and  7)  vested  in 
the  trustees  appointed  by  the  Act  upon  trust  to 
apply  the  income  for  purposes  corresponding  to 
those  of  the  original  trust ;  and  by  sect.  9  the 
trustees  were  empowered  to  sell  the  land  or  let 
it  on  building  or  other  leases.  The  land  had 
formerly  been  used  as  a  burial  ground,  but  in  1853 
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BURIAL  GHOUND— continued. 
it  was  closed  as  such  by  an  Order  in  Council,  and 
thus  became  a  "disused  burial  ground." — By  sect.  3 
of  the  Disused  Burial  Grounds  Act,  188+,  building 
on  any  disused  burial  ground  is  proliibited,  but 
sect.  5  enacts  that  nothing  in  the  Act  contained 
"  shall  apply  to  any  burial  ground  which  has  been 
sold  or  disposed  of  under  the  autliority  of  any 
Act  of  Parliament." — In  1885  the  trustees  under 
the  Act  of  1883  put  the  land  up  for  sale  by 
auction,  describing  it  in  the  particulars  as  "  build- 
ing land,"  and  stating  in  the  conditions  that 
although  it  was  a  disused  burial  ground  they 
believed  that  it  came  within  sect.  5  of  the  Act  of 
1884,  and  that  they  had  therefore  power  under 
the  Act  of  1883  to  sell  it  as  building  ground. 
The  property  was  knocked  down  to  Messrs.  0., 
who  signed  the  contract  and  paid  the  deposit. — 
The  purchasers,  who  bought  for  building  pur- 
poses, having  refused  to  complete  on  the  ground 
that  building  on  the  land  was  expressly  pro- 
hibited by  the  Act  of  1884 : — Held,  on  a  summons 
by  the  trustees  under  the  Vendor  and  Purchaser 
Act,  1874,  that  the  Act  of  18S3  did  not  constitute 
a  sale  or  disposition  "  under  the  authority  of  any 
Act  of  Parliament,'*  and  that,  having  regard  to 
the  Act  of  1884,  the  contract  could  not  be  enforced 
against  the  purchasers.  Trustees  of  St.  Sa- 
vour's Rectory  and  Oyler  -        -        -  412 

CAPITAL— Increase  of— Company  -  -  211 
See  Company.  4. 

CABES—Andreios,  In  re  (30  Ch.  D.  159),  observed 
upon  -----  532 
See  Practice.  5. 

■  Asliburij  V.  Watson  (30  Ch.  D.  376)  distin- 
guished -  -  -  -  261 
See  Company.  1. 

 Baynton  v.  Collins  (27  Ch.  D.  604)  over- 
ruled -  _  -  -  _  402 
See  Husband  and  Wife.    1 . 

 Birt,  In  re  (22  Ch.  D.  604),  followed  440 

See  Administration  3." 

 Brandram,  In  re  (25  Ch.  D.  366),  dissented 

from  -----  499 
See  Practice.  10. 

 Brett  V.  Horton  (4  Beav.  239)  followed  685 

See  Will.  7. 

 Browne  v.  Groombridge  (4  Madd.  495)  not 

followed  -  -  -  -  56 
See  Will.  4. 

 Biisic  V.  Aldam  (Law  Eep.  19  Eq.  16)  recog- 
nised- -  -  -  -  380 
See  Power.  4. 

 Chalmers  v.  North  (28  Beav.  175)  disap- 
proved -  _  _  _  234 
See  Settlement.  5. 

  Cherry's  Settled  Estates,  In  re  (4  D.  F.  &  J. 

332),  disapproved  -  -  -  607 
See  Lands  Clauses  Act.  1. 

 Clapliam  v.  Andrews  (27  Ch.  D.  679)  over- 
ruled -  -  -  -  -  635 
See  Mortgage.  1. 

 Commissioners  of  Charitable  Donations  v. 

Cotter  (1  D.  &  War.  498)  distinguished 
ySeeWiLL.    10.  [75 


ES — continued. 

Cooper,  Ex  parte  (Law  Kep.  10  Ch.  510), 
considered  -  -  -  -  425 
See  Company.  12. 

Denston  v.  Ashton  (Law  Eep.  4  Q.  B.  590), 
approved  -  -  -  -  34 
See  Practice.  14. 

Ellisony.  Wright  (3  Russ.  458)  followed  582 
See  Mortgage.  4. 

Freeman  v.  Cox  (8  Ch.  D.  148)  approved 
and  followed  -  -  -  52 
See  Practice.  9. 

Goodivins  Trust,  In  re  (Law  Eep.  17  Eq. 
345),  observed  upon  -  -  542 
See  Will.  6. 

Guinness  v.  Land  Corporation  of  Ireland 
(22  Ch.  D.  349)  distinguished  -  261 
See  Company.  5. 

Hall  V.  Fisher  (1  Coll.  47)  discussed  and 
questioned  -  -  -  -  314 
See  Will.  8. 

Harrison  v.  Mexican  Bailioay  Company 
(Law  Eep.  19  Eq.  35 S)  followed  -  261 
See  Company.  5. 

Higgins  &  Hitchmans  Contract,  In  re  (21 
Ch.  D.  95),  followed  -  -  344 
See  Vendor  and  Purchaser.  1. 

Hophinson  v.  Bolt  (9  H.  L.  C.  514)  distin- 
guished -  -  -  -  19 
See  Company.  9. 

Howartli,  In  re  (Law  Eep.  8  Ch.  415),  distin- 
guished -  -  -  -  291. 
See  Infant.  1. 

HoiDbeach  Coal  Company  v.  league  (5  H.  &  N". 
151)  considered  -  -  -  223 
See  CoJiPANY.  1. 

Hutton  V.  Scarborough  CUf  Hotel  Company 
(4  D-.  J.  &  S.  672 ;  2  Dr.  &  Sm.  514)  dis- 
tinguished -  -  -  -  261 
See  Company.  5. 

Kendall  v.  Hamilton  (3  C.  P.  D.  403 ;  4  App. 
Cas.  504)  considered  -  -  177 
See  Partnership.    1.  » 

Leivis  V.  John  (9  Sim.  366)  not  followed  582 
See  Mortgage.  4. 

Lockhart  v.  Beilly  (25  L.  J.  (Ch.)  697  ;  27 
L.  J.  (Ch.)  54)  distinguished  -  390 
See  Trustee. 

Mandeville's  Case  (Co.  Litt.  26  b)  distin- 
guished -  -  -  -  95 
See  Descent. 

Nocholds  V.  Locke  (3  K.  &  J.  6)  explained 
and  distinguished  -  -  -  685 
^SeeWiLL.  7. 

North  London  Bailioay  Company  v.  Great 
Northern  Bailioay  Company  (11  Q.  B.  D. 
30)  followed  -  -  -  -  354 
See  Practice.  7. 

Occlestone  v.  Fnllalove  (Law  Eep.  9  Ch.  147) 
considered  -  -  -  -  542 
See  Will.  6. 

Pooley's  Trustee  in  Banh-uptcy  v.  Whetham 
(28  Ch.  D.  38)  dissented  from  -  34 
See  Practice.  14. 
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 Bailway  Sleepers  Supply  Company,  In  re  (29 

Ch.  D.  204),  distinguished         -  211 

See  Company.  4. 
 Bandle  v.  Gould  (8  E.  &  B.  457)  questioned 

See  Husband  and  Wifi^.    2.  [524 
 Bielimond  v.   White  (12  Ch.  D.  361)  fol- 
lowed        «        -        -        _  440 

See  Administkation.  3. 
 Simons  v.  McAdam  (Law  Eep.  6  Eq.  324) 

followed      -        -        -        -  67 

See  Mortgage.  2. 
 Societe  Ge'nerale  de  Paris  v.  Tramways  Union 

Company  (14  Q.  B.  D.  424)  followed  19 

See  Company.  9. 
 Stone  V.  Greening  (13  Sim.  390)  discussed 

and  questioned       _        -        -  314 
.  See  Will.  8. 
 Thompson  v.  Finch  (22  Beav.  316  ;  8  D.  M. 

&  G.  560)  distinguished   -        -  390 

See  Trustee. 
 Whijte  V.  Ahrens  (26  Ch.  D.  717)  discussed 

See  Practice.    8.  [374 
 Williams'  Estate,  In  re  (Law  Eep.  15  Eq. 

270),  distinguished  -        -        -  440 

See  Administration.  3. 
  Wilson  V.  Coxwell  (23  Ch.  D.  764)  approved 

See  Administration.    3.  [440 
—  Wilson  V.  Townshend  (Lm-d)  (2  Ves.  693) 

discussed  and  not  followed         -  466 

See  Election.  1. 
  Yorh  Tramiuays  Company  v.   Willows  (8 

Q.  B.  D.  685)  considered  -        -  223 

See  Company.  1. 

CESTUI  QUE  VIE— Order  for  production  of  320 

See  Tenant  pur  autre  vie. 
CHAMBERS— Practice  in    -        -       623,  499 

See  Practice.    4,  10. 
CHAEGE  OF  DEBTS  -        -        -  665 

iSeeWiLL.  2. 
CHAEGE  OF  DEBTS  AND  LEGACIES      -  113 

See  Administration.  2. 
■CHAEITY— Mortmain— Charities  authorized  to 

hold  land    -        -        -        -  113 

See  Administration.  2. 
 Mortmain — Exoneration  of  personal  estate 

See  Will.    4.  [56 
■<;HILD— Illegitimate  -        -  611,542 

See  Will.   5,  6. 

CODICIL — Eevocation  of  appointment      -  449 
See  Power.  2. 

CLASS— Per  stirpes— Per  capita     -        -  685 

^eeWiLL.    7.  ^ 
COMMENCEMENT  OF  WINDING-UP      -  78 

See  Company.  13. 
COMMISSION — Promotion  of  company — Agent  to 

vendor        -        -        -        -  328 

See  Company.  6. 
COMMITTEE— Lunatic       -        -       161,  164 

See  Lunatic.    1,  2. 
•  COMPANY — Appointment  of  Directors — Quorum — 
.Companies  Act,  1862  (25  &  26  Vict  c.  89),  Sched.  1, 
jTahle  A.  arts.  52,  53 — Subscribers  of  Memorandum 
■of  Association — Power  of]   The  articles  of  asso- 


COTilLPAHY— continued. 

ciation  of  a  company  followed  Table  A.  of  the 
Companies  Act,  1862 ;  clauses  52  and  53  of  that 
table  being  to  the  effect  that  the  number  of  direc- 
tors shall  be  determined  by  the  subscribers  of 
the  memorandum  of  association,  and  that  until 
directors  are  appointed  the  subscribers  of  the 
memorandum  of  association  shall  be  deemed  to  be 
directors.  Tliere  was  also  a  special  article  that 
the  number  of  directors  should  not  be  less  than 
three  nor  more  than  ten,  and  that  two  should 
form  a  quorum. — Directors  were  appointed  at  a 
meeting  attended  by  two  only  of  the  subscribers 
of  the  memorandum  of  association: — Held,  that 
the  special  article  only  applied  when  the  directors 
had  been  duly  appointed,  and  that,  the  directors 
having  been  appointed  at  a  meeting  consisting  of 
a  minority  of  the  subscribers  of  the  memorandum 
of  association,  the  appointment  was  invalid. — 
Howbeach  Coal  Company  v.  Teague  (5  H,  &  N. 
151)  held  not  to  have  been  impugned  by  Yoi-k 
Tramways  Company  v.  Willows  (8  Q.  B.  D.  685). 
In  re  London  and  Southern  Counties  Freehold 
Land  Company        _        _        -        _  223 

2.   Directors  —  Liability — Sureties — Con- 
tribution— Discharge  in  Bankruptcy — Liability  of 
Executor— Bankruptcy  Act,  1869  (32  &  33  Vict, 
c.  71),  ss.  31,  49.]  The  directors  of  a  company 
advanced  moneys  of  the  company  upon  an  un- 
authorized security,  and  two  sums  of  £600  and 
£400  so  lent  were  lost.  The  £600  formed  part  of 
a  loan  of  £800,  and  the  £400  formed  part  of  a 
loan  of  £1000,  which  was  granted  by  the  board  of 
directors,  and  of  which  £400  was  actually  ad- 
vanced and  repaid,  and  a  second  £400  was 
advanced  and  not  repaid.  In  an  action  by  the 
company  against  one  of  the  directors  who  had 
taken  part  in  granting  the  loans,  he  was  held 
liable  to  pay  the  two  sums  of  £600  and  £400  to 
the  company,  and,  having  paid  them,  he  sued 
three  of  his  co-directors  for  contribution. — One  of 
the  Defendants  was  not  present  at  the  meeting  at 
which  the  loan  of  £800  was  granted,  and  at  which 
a  cheque  for  the  £800  was  drawn,  but  he  was 
present  at  a  subsequent  meeting  at  which  the 
minutes  of  the  former  meeting  were  read  and  con- 
firmed. The  £800  had  been  already  paid  to  the 
borrower: — Held,  that,  whether  the  Defendant 
would  or  would  not  have  been  liable  to  the  com- 
pany, there  was  no  equity  to  compel  him  to  con- 
tribute to  the  Plaintiff  in  respect  of  the  £600. — 
The  same  Defendant  was  present  at  the  meeting 
at'  which  the  loan  of  £1000  was  granted,  when  he 
protested  strongly  against  it.  He  was  present  at 
a  subsequent  meeting  at  which  the  minutes  of  the 
first  meeting  were  read  and  confirmed,  and  he 
then  signed  a  cheque  which  was  drawn  for  the 
first  £400  : — Held,  that  by  signing  the  cheque  he 
had  adopted  the  whole  loan  of  £1000,  and  that  he 
was  therefore  liable  to  contribute  in  respect  of  the 
second  £400  which  was  lost. — Another  Defendant 
filed  a  liquidation  petition  under  the  Bankruptcy 
Act,  1869,  and  had  obtained  a  discharge  from  his 
creditors  before  the  action  was  brought  by  the 
company  against  the  Plaintiff: — Held,  that  tliis 
Defendant's  liability  to  contribute  was  a  liability 
"  incurred  by  means  of  a  breach  of  trust "  within 
the  meaning  of  sect.  49  of  the  Act,  and  that  the 
Defendant  was  not  released  from  it  by  the  dis- 
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COMPANY — continued. 

charge. — The  third  Defendant  died  after  the  com- 
mencement of  the  action,  and  his  administrator 
was  then  made  a  Defendant : — Held,  that  the 
liability  to  contribute  survived  against  the  Defen- 
dant's estate.    Kamskill  v.  Edwards      -  100 

3.  Officer — Solicitor — Companies  Act,  1862 

(25  &  26  Vict.  c.  89),  s.  165.J  A  solicitor  of  a 
company  is  not  an  officer  of  that  company  within 
the  meaning  of  sect.  165  of  the  Companies  Act, 
1862.  In  re  Great  Western  Forest  of  Dean 
Coal  Consumers  Company.  Carter's  Case  496 

4.  Increase  of  Capital — Special  Resolu- 
tion— General  Meetings — Interval  of  "  not  less  than 
fourteen  days  " — Invalidity  of  Resolution — Rights 
of  Creditors — Contributor ies — Companies  Act,  1862, 
s.  51.]  Under  sect.  51  of  the  Companies  Act,  1862, 
there  must  be  an  interval  of  not  less  than  fourteen 
clear  days  between  the  meeting  at  which  a  special 
resolution — as  for  instance,  for  an  increase  of 
capital — is  passed  and  the  meeting  confirming  the 
resolution.  If  the  interval  is  less  than  fourteen 
clear  days  the  statutory  deft  ct  in  the  resolution 
only  aifects  the  position  of  the  company  and  its 
shareholders  inter  se,  and  does  not  concern  the 
creditors. — Thus,  where  a  director  of  a  company 
took  shares  in  new  capital  raised  under  a  resolu- 
tion passed  and  confirmed  at  meetings  the  interval 
between  which  was  thirteen  days  only,  and  the 
company  afterwards  went  into  liquidation,  he  was 
held  to  be  precluded  from  objecting  to  the  validity 
of  the  resolution  as  a  ground  for  his  removal  from 
the  list  of  contributories. — In  re  Railway  Sleepers 
Supply  Company  (29  Ch.  D.  204)  distinguished. 
In  re  Miller's  Dale  and  Ashwood  Dale  Lime 
Company       -       -       -       -       -  211 

5.    Preference  Shares — Memorandum  of 

Association — Articles  of  Association?^  A  company, 
with  power  by  its  memorandum  of  association  to 
increase  the  capital,  thereby  stated  to  be  "  £10,000 
divided  into  1000  shares  of  £10  each,"  and  with 
jjOAver  by  the  contemporaneous  articles  of  associa- 
tion "by  special  resolution  from  time  to  time 
to  increase  the  capital  of  the  company  by  the 
creation  of  new  shares  of  such  an  amount  as  the 
company  may  by  such  special  resolution  deter- 
mine, and  any  such  new  shares  may  bo  issued 
either  with  or  without  special  privileges  and 
IDriorities  over  the  original  shares," — having  gone 
into  liquidation,  a  sclieme  for  the  reconstruction  of 
the  company  was  proposed  with  the  tianction  of 
the  liquidator ;  and  special  resolutions  were  passed 
and  confirmed  for  an  increase  of  capital  by  the 
creation  of  new  shares  to  be  called  preference 
shares,  giving  to  the  holders  the  riglit  to  a  pre- 
ferential dividend  of  5  per  cent.  -.—Held  (reversing 
Kay,  J.),  that  the  proposed  scheme  was  not  ultra 
vires,  and  might  be  sanctioned  by  the  Court. — 
Harrison  v.  Mexican  Railway  Company  (Law  Rep. 
19  Eq.  358)  followed. — Hutton  v.  Scarborough 
Cliff  Hotel  Company  (4  D.  J.  &  S.  672 ;  2  Dr.  & 
Sm.  514),  Guinness  v.  Land,  Corporation  of  Ireland 
(22  Ch.  D.  349),  and  Ashbury  v.  Watson  (30 
Ch.  D.  376)  distinguished.  In  re  South  Durham 
Brewery  Company   -        -        -        -  261 

6.   Promoter — Secret  Commission — Agent 

for  Vendor  —  Costs  —  Higher  Scale  —  Rides  of 
Supreme   Court,  1883,  Order  LJV.,  rr.  8,  9.'] 
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Agents  employed  by  vendors  to  form  and  launch 
a  company,  for  the  purpose  of  purchasing  some 
mines  belonging  to  the  vendors,  undertook  all  the 
business  connected  with  the  issuing  of  the  pro- 
spectus and  the  bringing  out  of  the  company. 
The  agents  respectively  subscribed  the  memo- 
randum and  the  articles  of  association  of  the 
company.  They  also  guaranteed  the  subscription 
of  the  shares  which  were  to  be  offered  to  the 
public.  It  was  agreed  between  them  and  the 
vendors  that  they  should  receive  a  commission  of 
£10,800  out  of  the  purchase-money  of  £100,000 
which  was  to  be  given  by  the  company  for  the 
mines,  and  this  payment  was  made  after  the 
formation  of  the  company.  The  payment  of  the 
commission  was  not  made  known  to  the  company. 
On  its  being  afterwards  discovered,  an  action  was 
brought  by  the  company  to  recover  the  £10,800 
from  the  agents : — Held,  on  the  evidence,  that 
the  agents  were  acting  solely  as  agents  for  the 
vendors;  that  the  purchase-money  was  not  in- 
creased for  the  purpose  of  providing  for  the  com- 
mission ;  that  the  commission  was  really  paid  by 
the  vendors;  and  consequently  that  the  agents 
were  not  promoters  of  the  company,  and  were  not 
liable  to  account  to  them  for  the  commission. — 
The  agreement  between  the  vendors  and  the 
agents  also  provided  that  the  latter  should  have 
the  conduct  of  the  sales  of  the  company's  ores, 
and  should  receive  a  commission  of  2  per  cent,  on 
the  invoice  amounts  of  sales  effected.  The  arrange- 
ment was  to  continue  until  good  cause  should  be 
shewn  to  the  contrary.  The  an-angement  was 
embodied  in  an  agreement  for  the  purchase  of  the 
mines  which  was  entered  into  between  the  vendors 
and  a  trustee  for  the  intended  company.  The 
purchase  agreement  was  adopted  by  the  company 
after  its  formation,  and  the  articles  of  association 
provided  that  the  agents  should  conduct  the  sales 
of  the  company  in  accordance  with  the  purchase 
agreement : — Held,  that  the  interest  which  this 
arrangement  gave  the  agents  in  the  formation  of 
the  company  was  not  sutiicient  to  constitute  them 
promoters. — Costs  ought  to  be  allowed  on  the 
higher  scale  in  any  case  in  which  witnesses  are 
properly  examined  in  Court,  and  a  long  time  is 
necessarily  occupied  in  the  argument.  Lydney 
AND  WiGPOOL  Iron  Ore  Company  v.  Bird  328 

7.  ■         Reduction  of  Capital  —  Resolutions 

passed  at  the  same  Meeting  to  alter  the  Articles  and 
reduce  the  Capital — Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  s.  50— Companies  Act,  1867  (30  &  31 
Vict.  c.  131),  s.  9.]  A  company,  the  regulations 
of  which  did  not  authorize  a  reduction  of  capital, 
passed  on  the  30th  of  October — (1)  A  resolution 
inserting  in  the  articles  a  power  to  reduce  its 
capital,  and  (2)  a  resolution  for  reducing  the 
capital.  Both  these  resolutions  were  confirmed 
at  a  meeting  on  the  16th  of  November : — Held, 
by  Kay,  J.,  and  by  the  Court  of  Appeal,  that  the 
Court  could  not  confirm  the  resolution  for  the 
reduction  of  capital,  for  that  a  special  resolution 
for  that  purpose  could  not  be  passed  until  after 
the  regulations  of  the  company  had  been  altered 
so  as  to  make  them  authorize  a  reduction  of 
capital.   In  re  Patent  Invert  Sugar  Company 

[C.  A.  166 

8.    Register  of  Mortgages  —  Mortgage  to 
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Director— Companies  Act,  1862  (25  &  26  Vict, 
c.  89),  s.  43.]  In  1874  a  limited  comiDauy  mort- 
gaged their  property  to  a  partnership  consisting 
of  tliree  persons,  of  whom  two  were  directors  of 
the  company.  Tlie  mortgage  was  made  for  a 
term  of  seven  years.  It  was  not  registered  as 
required  by  sect.  43  of  the  Companies  Act,  1862. 
In  1876  the  partner  who  was  not  a  director 
assigned  his  interest  in  the  mortgage  to  the  other 
two.  In  1881  it  was  arranged  that  the  mortgage 
should  be  continued  for  another  seven  years. 
The  directors  having  been  then  informed  that 
the  mortgage  ought  to  be  registered,  the  secretary 
entered  the  particulars  required  by  sect.  43  on  a 
blank  page  in  the  company's  register  of  transfers, 
altering  the  headings  accordingly.  The  book  in 
which  the  entries  were  made  was  marked  on  the 
outside  "  Register  of  Transfers."  No  other  mort- 
gage was  ever  made  by  the  company,  and  the 
secretary  deposed  that  no  one  liad  ever  inquired 
for  the  register  of  mortgages. — The  company  be- 
ing in  liquidation  : — Eeld,  that  there  had  been  a 
sufficient  registration  of  the  mortgage  in  compli- 
jince  with  sect.  43,  and  that  the  mortgagees  were 
entitled  to  enforce  their  mortgage. — JEeld,  also, 
that  debts  contracted  by  the  company  during  the 
seven  years  between  the  execution  and  the  regis- 
tration of  the  mortgage  were  not  entitled  to 
priority  over  the  mortgage  debt. —  Held,  also,  that, 
even  if  the  registration  was  ineffectual,  inasmuch 
as  one  of  the  original  mortgagees  was  not  a  direc- 
tor of  the  company  the  mortgage  was  not  invali- 
dated, and  that  it  remained  valid  in  the  hands  of 
the  two  directors  after  the  assignment  to  them  of 
the  interest  of  the  third  mortgagee.  In  re  Undee- 
JBANK  Mills  Cotton  Spinning  and  Manufactuk- 
iNG  Company  -----  226 

9.    Transfer  of  Shares — Equitable  Mort- 

gage— Priority — Deposit  of  Certificates  of  Shares 
— Articles  of  Association — Lien  of  Company  on 
Shares  for  Moneys  due  from  Shareholder — Notice 
—Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
s.  30.]  The  articles  of  association  of  a  company 
registered  under  the  Companies  Act,  1862,  pro- 
vided that  the  company  should  have  a  first  and 
permanent  lien  and  charge,  available  at  law  and 
in  equity,  on  every  share,  for  all  debts  due  from 
the  shareholder  to  the  company.  A  shareholder 
deposited  the  certificates  of  his  shares  with  his 
bankers  as  security  for  the  balance  due  from  him 
to  them  on  his  current  account,  and  notice  of  the 
deposit  was  given  to  the  company.  The  certifi- 
cates stated  that  the  shares  were  held  subject  to 
the  articles  of  association  : — Held,  that  the  com- 
pany could  claim  priority  over  the  bankers  in 
respect  of  moneys  which  became  due  from  the 
shareholder  to  the  company,  even  after  notice  of 
the  bankers'  advance  had  been  given,  on  the  fol- 
lowing grounds : — First  (by  Brett,  M.R.,  and 
Baggallay,  L.J,,  Fry,  L. J.,  doubting),  that  by  the 
articles  of  association  a  contract  had  been  entered 
into  between  the  company  and  its  shareholder 
whereby  it  should  have  a  first  lien  on  his  shares 
for  any  debt  due  from  him,  that  by  this  contract 
a  priority  was  conferred  upon  the  company  as 
against  all  persons  claiming  only  equitable  in- 
terests in  the  shares  and  having  notice  of  the 
articles  of  association,  and  that  the  doctrine  of 
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Hopldnson  v.  Bolt  (9  H.  L.  C.  514)  did  not  apply  : 
— Secondly,  upon  the  authority  of  Societe  Generate 
de  Paris  v.  Tramways  Union  Company  (14  Q.  B. 
D.  424),  that  by  the  deposit  of  the  certificates  of 
the  shares  with  the  bankers  as  a  security  for  ad- 
vances, only  an  equitable  interest  or  trust  was 
created  in  their  favour,  and  that  the  Companies 
Act,  1 862,  s.  30,  relieved  the  company  from  taking 
notice  of  any  trust  created  in  respect  of  its  shares. 
— Decision  of  Field,  J.,  reversed.  Bradford 
Banking  Company  v.  Briggs  &  Co.    -    C.  A.  19 

10.   ■  Winding-up — Contributory  —  Condi- 
tional Application  for  Shares — Condition  Subse- 
quent— Allotment  —  Non-compliance  by  Company 
with  Condition — Neglect  to  rescind  by  Allottee — 
Sale  and  Transfer  by  Allottee.']  A  new  company 
was  constituted  to  take  over  the  assets  and 
liabilities  of  an  old  company  in  liquidation,  under 
a  scheme  by  which  each  shareholder  ia  the  old 
company  was  entitled  to  a  share  in  the  new  com- 
pany in  respect  of  every  share  held  by  him  in  the 
old  company,  but  no  sum  was  to  be  deemed  paid 
up  on  any  share,  £1  per  share  was  to  be  paid  up 
within  a  month,  and  no  share  was  to  be  transfer- 
red until  all  calls  thereon  had  been  paid. — R.  F., 
a  shareholder  in  the  old  company,  had  declined 
to  come  in  under  the  scheme,  but  was  willing  to 
pay  £700  on  being  relieved  within  two  years  of 
all  liability  in  respect  of  the  old  company.  Before 
any  payment  had  been  made  by  R.  F.,one  Fisher, 
a  shareholder  in  the  old  company,  applied  for 
700  shares  in  the  new  company  "on  condition 
that  I  am  credited  with  £1  per  share  paid  into  a 
fund  by  R.  F." — By  a  resolution  of  the  directors 
of  the  new  company  passed  in  the  presence  of 
Fisher,  certain  ordinary  shares  were  allotted  to 
him,  and  700  ordinary  shares  were  also  allotted 
to  him  "conditional,"  that  word  being  placed 
opposite  to  them  in  a  list  of  allotments  appended 
to  the  resolution. — Letters  of  allotment  and  cer- 
tificate in  respect  of  the  first-mentioned  ordinary 
shares  were  sent  to  Fisher,  but  none  were  sent  to 
him  in  respect  of  the  700  shares,  and  his  name 
was,  but  without  his  knowledge,  entered  on  the 
register  of  shareholders  in  respect  of  the  700  shares 
as  well  as  the  others,  but  with  the  word  "  condi- 
tional "  written  opposite  the  700  shares. — Fisher 
afterwards  sold  and  transferred  400  of  the  700 
shares  to  Sherrington,  and  the  company  registered 
the  transfer  and  issued  certificates  to  Sherrington 
for  400  shares,  crediting  him  with  £1  as  paid  up 
thereon  and  placing  him  on  the  register  as  the 
holder  of  400  slmres.  R.  F.  was  not  relieved 
from  his  liability  within  the  two  years,  and  did 
not  pay  the  £700  ;  and  the  new  company  went 
into  liquidation  without  any  steps  having  been 
taken  by  Fisher  to  enforce  the  condition  of  his 
application  or  to  rescind  it  : — Held,  in  Fisher's 
Case,  that  the  condition  attached  to  his  applica- 
tion was  a  condition  subsequent,  which,  owing  to 
the  liquidation  of  the  company,  could  not  now  be 
enforced  ;  that  under  the  circumstances  Fisher 
must  be  deemed  to  be  a  member  of  the  company 
within  the  meaning  of  sect.  23  of  the  Companies 
Act,  1862,  and  must  be  placed  upon  the  list  of 
contributories  in  respect  of  300  shares: — And, 
held,  in  Sherrington'' s  Case,  that  he  must  be  placed 
upon  the  list  of  contributories  in  respect  of  400 
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shares.  In  re  Southport  and  West  Lancashire 
Banking  Company.  Fisher's  Case.  Sherring- 
ton's Case       -        -        -        -    C.  A.  120 

11.    Winding-up — Contributory — "  Mem- 

her  " —  Subscribing  Memorandum  —  Application 
for  additional  Shares — Companies  Act,  1862  (25  & 
26  Vict.  c.  89),  s.  23.]  On  the  formation  of  a 
limited  company  G.,  a  director,  subscribed  the 
memorandum  of  association  for  fifty  shares  as  his 
■qualification.  Shortly  afterwards  he  expressed 
his  intention  of  taking  fifty  more  shares,  and 
thereupon,  in  order  to  satisfy  the  requirements  of 
the  Stock  Exchange  prior  to  settlement  and 
quotation,  signed  a  formal  letter  of  application 
lor  100  shares,  it  being,  as  oileged,  intended  by 
him  and  also  understood  by  his  co-directors  that 
these  100  shares  included  the  fifty  for  which  he 
had  subscribed  the  memorandum.  100  shares 
were  then  duly  allotted  to  him  ;  they  were  regis- 
tered in  his  name,  and  he  fully  paid  them  up. — 
The  company  having  afterwards  been  ordered  to 
be  wound  up,  an  application  by  the  liquidator 
under  sect.  23  of  the  Compaiies  Act,  1862,  to  fix 
O.  as  a  contributory  in  respect  of  tlie  fifty  shares 
for  which  he  had  subscribed  the  memorandum, 
was  dismissed  with  costs.  In  re  Crooke's  Min- 
ing AND  Smelting  Company.   Oilman's  Case 

[420 

12.    Winding-up — Fraudulent  Preference 

— Debenture-liolder — Mortgagee — Bight  of  Action 
—Mule  in  Bankruptcy— 2b  &  26  Vict  c.  89,  s.  164.] 
The  rule  in  bankruptcy  that  the  doctrine  of  fraudu- 
lent preference  cannot  be  enforced  for  the  benefit 
of  a  single  creditor  or  class  of  creditors,  but  only 
for  the  benefit  of  the  general  body  of  creditors,  is 
applicable  to  tlie  winding-up  of  a  company  under 
the  Companies  Act,  1862.  Consequently,  sect.  164 
confers  no  right  upon  a  debenture-holder  of  a 
company  in  liquidation  to  take  proceedings  on 
behalf  of  himself  and  the  other  debenture-holders 
to  set  aside  a  transaction  on  the  ground  of  fraudu- 
lent preference. — B.  and  H.,  directors  of  a  limited 
•company,  B.  being  managing  director,  advanced 
moneys  from  time  to  time  to  the  company  to  pur- 
chase goods  and  discharge  pressing  claims.  In 
September,  1884,  the  company's  premises  were 
burnt  down,  and  the  insurance  company  admitted 
their  liability  to  pay  £3000  in  respect  of  the 
•damage.  B.  and  H.  then  held  a  "  directors'  meet- 
ing,"— ^two  directors  forming  a  quorum — and 
passed  resolutions  for  commencing  actions  against 
the  company  for  the  moneys  advanced,  and  for 
instructing  a  firm  of  solicitors  to  appear  and  con- 
sent on  behalf  of  the  company  to  immediate  judg- 
ment. The  actions  were  accordingly  brought 
and  immediate  judgment  taken  by  consent,  and 
thereupon  B.  and  H.  obtained  the  £3000  from  the 
insurance  company  under  garnishee  orders,  the 
company  being  at  that  time  insolvent.  In  De- 
cember, 1884,  the  holder  of  a  mortgage-debenture, 
in  form  a  charge  upon  all  the  property  of  the 
■company  both  present  and  future,  brought  an 
xiction  on  behalf  of  himself  and  the  other  holders 
of  mortgage  debentures  against  the  company,  B. 
and  H.,  claiming  (1)  repayment  of  the  £3000  by 
B.  and  H.,  and  (2)  tlje  usual  relief  in  a  debenture- 
holder's  action.  Two  days  after  the  issue  of  the 
writ  a  petition  was  presented  for  winding  up  the 
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company,  and  shortly  afterwards  a  winding-up 
order  was  made.  At  the  trial  the  Plaintiff  relied 
on  sect.  164  of  the  Companies  Act,  1862,  as  en- 
titling him  to  recover  the  £3000  on  the  ground  of 
"  I'rauduleut  preference  " : — Held,  that  so  much  of 
his  claim  as  was  based  on  fraudulent  preference 
inust  be  dismissed  with  costs,  but  that  he  was 
entitled  to  the  ordinary  judgment  for  accounts 
and  inquiries  as  to  the  debenture  debt. — Ex  parte 
Cooper  (Law  Eep.  10  Ch.  510)  considered,  Will- 
mott  v.  London  Celluloid  Company      -  425 

13.    Winding-up — Petition  — Provisional 

Liquidator,  Appointment  of — Resolution  for  Volun- 
tary Winding-up — Confirmatovy  Eesolution — Com- 
mencement  of  Winding-up.']  On  the  day  of  the 
presentation  of  a  creditor's  petition  for  the  com- 
pulsory winding-up  of  a  company  a  provisional 
liquidator  was  appointed  under  that  petition.  A 
meeting  of  the  company  was  afterwards  held,  at 
which  a  resolution  was  passed  for  a  voluntary 
winding-up,  and  at  a  subsequent  meeting  this 
resolution  was  confirmed.  A  supervision  order 
was  then  made  on  the  petition  : — Held,  that  the 
winding-up  must  be  treated  as  having  commenced 
at  the  date  of  the  confirmatory  resolution,  and  not 
at  the  date  of  the  appointment  of  a  provisional 
liquidator.  In  re  Emperor  Life  Assurance 
Society  -        -        -        -        -        -  78 

14.   Winding-up  Order — Title  of  Petition 

—  MistaJce  —  Amendment  —  Advertisement.']  A 
winding  up  order  had  been  pronounced  on  a  peti- 
tion intituled,  "  In  the  matter  of  A.  and  N.  Hotel 
Company,  Limited."  Subsequently,  before  the 
order  was  drawn  up,  the  Petitioner.s  discovered 
that  the  word  "  couq^any "  did  not  form  part  of 
the  registered  title  of  the  company,  though  the 
company  had  themselves,  while  carrying  on  busi- 
ness, usually  adopted  the  word.  Thereupon,  on 
an  ex  parte  application  by  the  Petitioners,  the 
Court  made  an  order  giving  leave  to  amend  and 
re-advertise  the  petition,  and  directing  the  wind- 
ing-up order  to  be  drawn  up  seven  days  after  the 
advertisement. — A  motion  by  the  company  to 
discharge  the  ex  parte  order  was  dismissed  with 
costs.   loi  re  Army  and  Navy  Hotel      -  644 

COMPENSATION— Election  -        -  466 

See  Election.  1. 

COMPULSORY  PUECHASE— Way  of  necessity 

See  Way.  [679 

CONDITION -Application  for  shares  -  120 
See  Company.  10. 

CONDITIONS  OF  SALE  -  -  -  168 
See  Vendor  and  Purchaser.  2. 

CONSENT— Exercise  of  power— Committee  of 
lunatic  -  -  -  -  161,  164 
'  See  Lunatic.    1,  2. 

 Trustees — Verification  -        -        -  522 

See  Trustee  Acts.  1. 

CONTEMPT— Stay  of  trial  -  -  -  437 
See  Practice.  10. 

CONTRIBUTION— Co-sureties— Directors  of  com- 
pany -  -  _  _  _  100 
See  Company.  2. 

CONTRIBUTORY         -        _        _  120,420 

See  Company.    10,  11. 
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CONVEYANCING— Costs— Solicitors'  remunera- 
tion -----  80 

See  SoLiciTOE.  1. 
COPYHOLD  —  Devise  of  "  freehold  farm  and 

lands"        -        -        -        -  314 

See  Will.  8. 
COEKOBOEATION  —  Claim    against  deceased 

person        _        _        _        _  177 

See  Administeation.  4. 
COSTS — Administration  action       -        -  486 

See  Administration.  1. 
 Higher  or  lower  scale  -        -        -  328 

See  Company.  6. 
 Lands  Clauses  Act      _        _        _  607 

See  Lands  Clauses  Act.  1. 
 Married  woman — Next  friend  -  532 

See  Practice.  5. 
— —  Mortgage  suit — Higher  or  lower  scale  42, 

See  Mortgage.    1—4.       [67,  582,  635 
 ■  Non-payment  of — Contempt      -    239,  437 

See  Practice.    16,  17. 
 Security  for        -        -        -        -  34 

See  Practice.  14. 

 Summons  against  solicitor  for  negligence 

See  Solicitor.    3.  [346 

 Taxation — Solicitor      -        -        -  30 

See  Solicitor.  1. 

 Vendor  and  Purchaser  Act    -        -  344 

See  Vendor  and  Purchaser.  1. 

COVENANT — To  pay  money  free  from  deductions 
See  Settlement.    4.  [142 

 To  settle  after-acquired  property     81,  596, 

See  Settlement.    1,  2,  3.  [648 

DAMAGES— Patent  -        -        -        -  99 

See  Patent.  3. 
 Solicitor — Negligence  -        -        -  346 

See  Solicitor.  3. 
DEATH— Before  becoming  "  entitled  '*     -  75 

See  Will.  10. 
 Leaving  issue    -        -        -        -  130 

See  Will.  9. 
DEBENTURE— Holder  of— Eight  of  action  425 

See  Company.  12. 
DECEASED  PARTNER— Claim  against    -  177 

See  Partnership.  1. 

DEFAULT— Defendant— Evasion  of  order  216 
See  Specific  Performance. 

 Partition  action — Motion  for  judgment  494 

See  Partition  Action. 
 Setting  aside  judgment         -        -  478 

See  Practice.  15. 
DEFENCE-Default— Judgment    -        -  478 

See  Practice.  15. 
DELAY— Following  assets  -        -        -  196 

See  Limitations,  Statute  of. 
•  ■  Order  for  payment  off  of  mortgage — Interest 

See  Mortgage.    7.  [90 
— —  Setting  aside  release    -        -        -  1 

See  Mistake. 
DELIVERY  OF  DOCUMENTS— Solicitor— Lien 

See  Solicitor.    2.  [296 


DEPOSIT— Certificate  of  shares— Priority  -  19 

See  Company.  9. 
DESCENT — Inheritance — Descent  ex  parte  nmternd 
or  ex  parte  paternd — Marriage  Settlement — Con- 
struction— Ultimate  I/imiiation  to  right  Heirs  of 
Wife's  deceased  Mother — Inheritance  Act  &  4 
Will.  4,  c.  106),  s.  4.]  Sect.  4  of  the  Inheritance 
Act  (3  &  4  Will.  4,  c.  106)  is  not  merely  declara- 
tory of  the  old  law ;  it  introduces  a  new  rule  as  to 
the  tracing  of  the  descent  in  the  case  of  a  limita- 
tion to  the  heirs  general  of  a  deceased  person. 
By  a  marriage  settlement  executed  in  1810,  real 
estate  of  the  wife  was  limited  to  the  use  of  the 
husband  for  life,  remainder  to  the  use  of  the  wife 
for  life,  and,  after  limitations  in  favour  of  the  issue 
of  the  marriage,  the  ultimate  limitation  was  "  to 
the  use  of  the  right  heirs  of  J.  W.,  deceased  (tlje 
mother  of  the  wife),  for  ever."  At  the  date  of 
the  settlement  the  wife  was  seised  of  part  of  the 
real  estate  as  the  heiress-at-law  of  her  deceased 
mother,  and  of  the  other  part  as  one  of  the  co- 
heiresses of  her  deceased  maternal  great  uncle.. 
The  wife  died  in  1846 ;  the  husband  died  in  1871. 
The  limitations  in  favour  of  the  issue  all  failed 
on  the  death  in  1880  of  the  surviving  son  of  the 
marriage : — Held,  that,  if  under  the  ultimate 
limitation  the  wife  took  the  estate  as  a  purchaser, 
Mandeville's  Case  (Co.  Litt.  26  b)  did  not  apply, 
and  that  the  descent  from  her  would  be  traced  in 
the  ordinary  way,  and  not  ex  parte  materna.  But 
held,  that,  under  the  ultimate  limitation,  the  wife 
took  the  estate  as  part  of  the  old  estate  which  she 
had  before  the  marriage,  and  that  the  descent  waa 
not  broken  by  the  settlement.    Moore  v.  Simkin 

[95 

DIRECTOR— Appointment  of        -        -  223 

See  Company.  1. 
 Mortgage  to      -        -        -        -  226- 

See  Company.  8. 
  Unauthorized  security — Contribution  from 

co-directors  -        -        -        -  lOO' 

See  Company.  2. 
DISABILITY— Owner  of  land— Sale  under  Lands. 

Clauses  Act  -        -        -        -  219 

See  Lands  Clauses  Act.  2. 

DISENTAILING  DEED— Mistake— Kectification 
See  Tenant  in  Tail.  [251 

DISUSED  BURIAL  GROUND         -        -  412 

See  Burial  Ground. 
DOCUMENTS— Solicitor's  lien       -        -  296> 
See  Solicitor.  2. 

EASEMENT— Abandonment         -        -  554 
See  Light. 

 Eight  of  way     -        -        -        -  679 

See  Way. 

lELECTlOlS— Heirlooms— Bequest  of— Tenant  for 
Life — Legatees — Compensation.']  A  testator,  who 
died  in  1882,  by  his  will  dated  in  1878,  gave 
certain  chattels  upon  trust  for  sale,  for  the  benefit 
of  his  two  younger  sons,  and  the  residue  of  his 
estate  to  his  eldest  son,  C. — The  chattels  so  be- 
queathed by  the  will  were,  in  fact,  heirlooms, 
settled  by  a  deed  dated  in  1877,  upon  trust  to  go 
and  be  held  with  a  certain  mansion-house,  of 
which  C.  was  tenant  for  life : — Held,  upon  the 
questions  whether  C.  having  elected  to  take  under 
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the  will,  was  or  was  not  put  to  his  election  be- 
tween the  benefits  given  to  him  by  the  will  and 
the  chattels  which  were  bequeathed  by  the  same 
will,  and  whether  he  ought  not  to  make  compen- 
sation to  his  younger  brothers,  that  he  was  not 
bound  to  make  any  compensation  out  of  his 
legacy  to  his  younger  brothers ;  that  be  had  no 
interest  in  the  chattels  apart  from  the  mansion- 
house,  which  he  could  make  over  for  their  bene- 
fit, and  that  no  case  of  election  arose.  The  en- 
grafted doctrine  of  compensation  does  not  apply  to 
the  case  of  a  person  electing  to  take  under  the  in- 
strument which  gives  rise  to  the  election. —  Wilson 
V.  Lord  Townsend  (2  Ves.  693)  discussed  and  not 
followed.  In  re  Lord  Chesham.  Cavendish  v. 
Dacre  ------  466 

2.   Married  Wmnan — Settlement  on  Mar- 
riage of  female  Infant — Restraint  on  Anticipation 
— Covenant  to  settle  after-acquired  Property.^  The 
doctrine  of  election  is  founded  on  the  presumption 
of  a  general  intention  that  every  part  of  an  in- 
strument shall  take  etfect,  and  the  presumption  of 
such  general  intention  may  be  rebutted  by  an  in- 
consistent particular  intention  apparent  in  the 
instrument. — Therefore,  where  a  marriage  settle- 
ment settled  a  fund  for  the  separate  use  of  the 
wife  for  life  with  restraint  on  anticipation,  and 
contained  a  covenant  by  the  wife  (then  an  infant) 
to  settle  future  property : — Held  (reversing  the 
decision  of  Kay,  J.),  that  the  wife  could  not  be 
compelled  to  elect  between  after- acquired  property 
and  her  interest  in  the  settled  fund,  but  was 
entitled  to  retain  both.    In  re  Vakdon's  Trusts 

[275 

ESTOPPEL — Transfer  of  mortgage — Indorsed  re- 
ceipt -----  151 
See  Mortgage.  9. 

EVIDENCE — Claim  against  dead  man's  estate — 
Corroboration  -  -  -  1 
See  Mistake. 

 Claim  against  deceased  partner — Corrobora- 
tion -----  177 
See  Partnership.  1. 

 Intention  of  testator    -        -        -  460 

See  Will.  3. 

 Judgment  by  default — Affidavit  in  support 

of  claim  -  _  -  -  494 
See  Partition  Action. 


EX  PAETE  MATERNA— Ex  parte  paterna 
See  Descent. 
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EXECUTOR— Blanks  in  will 
See  Will.  3. 

 Director  of  company — Liability  to  contribu- 
tion for  breach  of  trust  -  -  100 
See  Company.  2. 

 Ketainer  -----  440 

See  Administration.  3. 

EXECUTORY  DEVISE  -  -  -  130 
See  Will.  9. 

EXONERATION— Personal  estate  -  -  56 
See  Will.  4. 

FORECLOSURE. 

See  Cases  under  Mortgage.    2 — 6. 


FRAUD- Allegation  of       -        -        -  374 

See  Practice.  8. 
FRAUDULENT  PREFERENCE— Winding-up  of 

company     -        -        -        -  425- 

See  Company.  12. 


GENERAL  ORDER  UNDER  SOLICITORS'  RE- 
MUNERATION ACT,  AUGUST,  1882, 
r.  2,  sub-s.  (c)       -        -        -  30 

See  Solicitor.  1. 
GUARDIAN— Testamentary  -        -        -  237 
See  Infant.  3. 


HEARING  IN  CAMERA      -        -        -  5& 

See  Practice.  6. 

HEIR-AT-LAW— Ex  parte  materna— Ex  parte 
paterna  -  -  -  -  95 
See  Descent. 

HEIRLOOMS— Bequest  of— Election— Tenant  for 
life  -  -  -  -  -  46e 
See  Election.  1. 

HUSBAND  AND  WlTE—3Iarried  Women's  Pro- 
perty Act,  1882  (45  &  46  Vict.  c.  75),  s.  5— Rever- 
sionary Interest  of  Woman  married  before  the  Act 
— Accruer  of  Title — Property  coming  into  Posses- 
sion after  the  Act.']  Property  to  which  at  the  time 
of  the  commencement  of  the  Married  Women's 
Property  Act,  1882,  a  woman  married  before  the 
Act  was  entitled  subject  to  a  life  estate,  but  not 
for  her  separate  use,  held  not  to  become  her  sepa- 
rate estate  by  falling  into  possession  after  the 
commencement  of  the  Act. — If  a  woman  married 
before  the  commencement  of  the  Married  Women's 
Property  Act,  1882,  has  before  the  commencement 
of  the  Act  acquired  a  title,  whether  vested  or  con- 
tingent, and  whether  in  reversion  or  remainder, 
to  any  property,  such  property  is  not  made  her 
separate  estate  by  sect.  5  of  the  Act,  though  it 
falls  into  possession  after  the  Act. — Baynton  v. 
Collins  (27  Ch.  D.  604)  overruled.    Reid  v.  Reii> 

[C.  A.  402 

2.  Separation  Agreement — Judicial  Sepa- 
ration— Reconciliation — 20  &  21  Vict.  c.  85,  s.  25.  j 
A  husband  and  wife,  when  before  the  Divorce 
Court,  made  an  agreement  in  writing  that  if 
judicial  separation  were  decreed,  the  wife  should 
be  permitted  to  enjoy  during  her  life  certain  fur- 
niture ;  but  that  if  she  annoyed  her  husband  her 
enjoyment  of  it  should  cease.  Judicial  separation 
was  decreed,  and  the  wife  took  possession  of  the 
furniture.  The  husband  and  wife  afterwards 
resumed  cohabitation  : — Held  (affirming  decision 
of  North,  J.),  in  an  action  by  the  wife  to  recover 
the  furniture,  that  the  agreement  came  to  an  end 
when  cohabitation  was  resumed ;  and  that  as  the 
wife  was  entitled  to  the  furniture  during  separa- 
tion only,  she  took  nothing  under  the  20  &  21 
Vict.  c.  85,  s.  25,  which  relates  to  property  ac- 
quired by  a  wife  during  separation. — Dictum  in 
Randle  v.  Gould  (8  E.  &  B.  457)  questioned. 
Nicol  v.  Nicol  -        -        -    C.  A.  524 

 Election — Settlement  on  female  infant  275 

See  Election.  2. 
 Liability  of  husband  —  Wife's  breach  of 

trust  -----  390 

See  Trustee. 
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HUSBAND  AND  WIFE— cow^^^^Mec^. 

 Separate  estate — Costs  of  next  friend  532 

See  Practice.  5. 

ILLEGITIMATE  CHILD      -        -  611,542 

See  Will.    5,  6. 
INCAPABLE— Trustee— Age  and  infirmity  351 

,  See  Trustee  Acts.  2. 
INCEEASE  OF  CAPITAL— Company       -  211 

See  Company.  4. 
INDEMNITY— Eight  to— Co-trustees       -  390 

See  Trustee. 
INFANT — Maintenance — Charge  on  Infants'  Meal 
Mstate.']  Two  infants  were  entitled  to  successive 
estates  tail  in  remainder  after  the  life  estate  of 
tlieir  father,  which  life  estate  had  been  sold  under 
his  bankruptcy.  There  being  no  income  applic- 
able to  the  maintenance  of  the  infants,  an  appli- 
cation was  made  on  their  behalf  that  a  yearly 
sum  might  be  allowed  for  that  purpose,  and  bor- 
rowed on  the  security  of  a  mortgage  or  charge  on 
4he  real  estate  to  which  they  were  entitled  as 
above,  the  amount  for  which  the  charge  was  to  be 
given  including  the  premiums  on  the  insurance 
requisite  for  the  protection  of  the  lender : — Held, 
that  an  order  sanctioning  the  scheme  could  not 
be  made,  and  that  the  principle  of  In  re  Howarth 
(Law  Rep.  8  Ch.  415)  would  not  support  it,  for 
that,  although  judgment  might  be  recovered 
against  the  infants  for  necessaries  supplied  to 
them,  it  could  not  be  recovered  for  premiums  on 
the  policies,  and,  moreover,  judgment  could  not 
be  recovered  against  one  infant  for  necessaries 
supplied  to  the  other,  and  a  judgment  would  not 
charge  the  estates  of  the  infants,  inasmuch  as 
those  estates  were  so  circumstanced  that  they 
could  not  be  delivered  in  execution.  In  re  Hamil- 
ton (Infants)  -----  291 

2.   Practiee — Form  of  Becree  as  to  Moneys 

received  hy  Trustee  during  Ms  Infancy^  By 
articles  of  settlement  on  the  marriage  of  Mr,  and 
Mrs,  G.  in  1874,  it  was  agreed  that  the  wife's  pro- 
perty should  be  vested  in  a  trustee  or  trustees  to 
be  approved  of  by  G.  and  wife,  upon  the  usual 
trusts  of  a  marriage  settlement,  with  power  to 
purchase  a  leasehold  house.  In  1875  G.  and  wife 
purchased  a  leasehold  house,  which  was  assigned 
to  A.,  who  agreed  to  hold  it  on  the  trusts  of  the 
articles.  In  1883  a  settlement  was  executed  by 
which,  after  reciting  that  the  property  consisted 
of  the  house,  and  certain  other  particulars,  G.  and 
wife  appointed  E.  to  be  trustee  and  assigned  to 
him  part  of  the  property,  and  agreed  that  the  rest 
should  be  transferred  to  him.  In  February,  1884, 
A.  assigned  the  leasehold  to  E,,  who  did  not 
attain  twenty-one  until  November,  1884.  One  of 
the  children  of  the  marriage  took  out  in  1885  an 
originating  summons  against  A.  and  E.  to  have 
their  accounts  taken  i—Held,  by  Bacon,  V.O.,  that 
an  account  must  be  directed  against  A.  and  E., 
limited  as  regarded  E.  to  moneys  and  properties 
received  by  him  since  he  attained  twenty-one.- — 
Held,  on  appeal,  that  the  proper  course  was  to 
•direct  an  account  in  the  usual  form  against  A., 
with  an  inquiry  whether  all  or  any  and  what  parts 
of  the  trust  property  had  come  to  the  hands  of 
E.,  and  what  had  been  his  dealings  and  transac- 
tions in  respect  of  the  same,  and  as  to  the  dates 


imA^T— continued. 

of  and  circumstances  attending  such  receipts, 
dealings,  and  transactions.  In  re  Garnes.  Garnes 
V.  Applin         -        -        -        -    C.  A.  147 

3.   Practice — Next  Friend — Testamentary 

Guardian.']  A  father  authorized  a  stranger  to  act 
as  next  friend  to  his  infant  children:  he  died, 
having  by  will  appointed  his  wife,  their  mother, 
guardian  of  his  children  : — Held,  that  the  mother 
had  the  right  to  remove  the  next  friend  and  be 
substituted  in  his  place.    Hutchinson  v.  Nor- 
wood   ------  237 

  Defendant  to  partition  action — Judgment 

by  default   -        -        -        -  494 

See  Partition  Action. 
  Order  for  sale  of  real  estate    -        -  247 

See  Practice.  11. 
  Settlement — Election  -        -        -  275 

See  Election.  2. 
INFRINGEMENT  —  Patent  —  Inquiry    as  to 

damages      -        -        -        -  399 

See  Patent.  3. 
IN  JUNCTION— Appeal— Bankruptcy  of  appellant 

>S'ee  Practice.    2.  •  [GZO 
  Threatening  legal  proceedings         -  638 

See  Patent.  1. 
  Unauthorized  use  of  name     -        -  354 

See  Practice.  7. 
INSOLVENCY— Security  for  costs  -        -  34 

See  Practice.  14. 
INTENTION— Evidence  of  -        -        -  460 

See  Will.  3. 
INTEREST— Mortgage— Money  in  Court— Delay 

See  Mortgage.    7.  [90 
  Purchase-money         _        _        _  168 

See  Vendor  and  Purchaser.  2. 
INTERIM  INCOME— Vesting        -        -  380 

-  See  Power.  4. 
INTERROGATORIES  -        -        -  374 

See  Practice.  8.   

INVESTMENT— Liability  of  trustees       -  390 

See  Trustee. 

JOINDER— Cause  of  action  -        -        -  68 

See  Practice.  1. 
JUDGMENT— By  default     -        -        -  478 

See  Practice.  15. 
JUDICIAL  SEPARATION    -        -        -  624 

See  Husband  and  Wife.  2. 
JURISDICTION— Disentailing  deed  —  Eectifica- 

tion--        -        -        -        -  251 

See  Tenant  in  Tail. 
— —  Solicitor — Negligence— Summons    -  346 
■  See  Solicitor.  3. 

  Vendor  and  Purchaser  Act    -        -  168 

•  See  Vendor  and  Purchaser.  '2. 

L  AND&  CL  AU  SES  ACT —  Costs — Jurisdiction — Dis- 
cretion of  Court — Compidsory  Purchase  of  Land  hy 
Public  .  Body— Payment  of  Purchase-money  into 
Court — Application  for  Payment  out  to  Person  ab- 
solutely entitled — Effect  of  Enactment  hy  reference 
to  former  Act—^  &  9  Vict.  c.  18,  s.  1—3  &  4  Vict, 
c.  87,  s.  49—18  &  19  Vict.  c.  95,  ss.  9, 11— Rules  of 
Supreme  Court,  1883,  Order  Lxv.,  r,  1.]    The  Act 
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XANDS  CLAUSES  ACT— continued. 
18  &  19  Vict.  c.  95,  empowered  the  Commissioners 
of  Works  and  Public  Buildings,  whom  it  incor- 
porated for  the  purpose,  to  take  land  compulsorily 
for  the  purpose  of  building  public  offices.  Sect.  9 
provided  that  certain  sections  (including  sect.  49) 
of  a  previous  Act  (8  &  4  Vict.  c.  87),  which  had 
■empowered  the  Commissioners  to  execute  other 
work^,  should  be  deemed  to  be  repeated  in  the 
later  Act,  with  the  alterations  necessary  to  make 
the  same  applicable  to  its  purpose.  Sect.  11  pro- 
vided that  any  purchase-money  payable  into  the 
bank  should  be  paid  to  the  account  of  the  Ac- 
countant-General  of  the  Court  of  Chancery,  and 
should  be  applied  under  the  directions  of  that 
Court  in  like  manner  as  moneys  were  by  the  earlier 
Act  directed  to  be  apj)lied  under  the  directions  of 
the  Court  of  Exchequer,  "  with  such  power  to  the 
Court  of  Chancery  with  regard  to  costs  "  as  by 
the  earlier  Act  were  vested  in  the  Court  of  Ex- 
chequer. Sect.  49  of  the  earlier  Act  provided 
that,  when  purchase-money  was  required  to  be 
paid  into  the  bank  in  the  name  of  the  Accountant- 
Oeneral  of  the  Court  of  Exchequer,  and  to  be  re- 
invested in  land,  it  should  be  lawful  for  the  Court 
to  order  the  expenses  of  all  purchases  from  time 
to  time  to  be  made  under  the  Act  to  be  paid  by 
the  Commissioners.  This  Act  contained  no  other 
provision  as  to  costs : — Held,  that  the  effect  of 
these  enactments  was  to  introduce  the  incorpora- 
ted sections  of  the  earlier  Act  into  the  later  Act, 
just  as  if  they  had  been  enacted  in  it  for  the  first 
time,  and  that,  consequently,  the  later  Act,  with 
those  sections  in  it,  must  be  treated  as  having  been 
passed  after  the  Lands  Clauses  Consolidation  Act, 
1845 : — Held,  therefore,  that  the  provisions  of 
sect.  80  of  the  Lands  Clauses  Act  were,  by  virtue 
of  sect.  1  of  that  Act,  incorporated  with  the  Act  of 
18  &  19  Vict.  c.  95,  and  that  the  Court  had  power 
to  order  the  Commissioners  to  pay  the  costs  of  an 
application  for  the  payment  out  of  purchase- 
money  to  the  persons  who  had  become  absolutely 
entitled  to  the  land  in  respect  of  which  the  money 
had  been  paid  in.— In  re  Cherry's  Settled  Estates 
(4  D.  F.  &  J.  332)  disapproved.— BeZcZ,  also,  that 
the  Commissioners  did  not  represent  the  Crown, 
and  that,  if  they  did,  the  effect  of  the  incorpora- 
tion of  the  Lands  Clauses  Act  with  the  Act 
18  &  19  Vict.  c.  9.5,  was  to  make  the  provisions  of 
the  Lands  Clauses  Act  binding  on  them. — Whether 
rule  1  of  Order  lxv.  gives  the  Court  power  to 
order  the  payment  of  costs  in  a  case  in  which 
tliere  would  have  been  no  jurisdiction  to  do  so 
before  the  J  udicature  Act,  quxre.  In  re  AVood's 
Estate.  Ex  parte  Her  Majesty's  Commissioneks 
OF  Works  and  Buildings       -        -    C.A.  607 

2.    Owner  under  Disability — Valuation — 

Declaration  hy  Surveyors — Specific  Performance — 
S  &  d  Vict.  c.  18,  s.  9.]  On  a  sale  by  agreement 
to  a  company  by  an  owner  under  disability  : — 
Held,  that  the  requirements  of  the  Lands  Clauses 
Consolidation  Act,  1845,  sect.  9,  must  be  strictly 
complied  with,  and  that  the  absence  of  a  declara- 
tion in  writing  annexed  to  the  valuation  and  sub- 
scribed by  the  surveyors  was  fatal  to  a  claim  by 
the  company  for  the  specific  performance  of  the 
contract,  although  the  valuation  was  made  by  sur- 
veyors without  formal  appointment.  Bridgend 
Gas  and  W^ater  Company  v.  Dunraven  -    219  i 


LAPSE — Exoneration   of  personal   estate  from 
debts  and  legacies  -        -        -  56 
See  Will.  4. 
LEASE— Settled  Land  Act   -        -        -  604 

See  Settled  Land  Act.  1. 
LEGATEE— Attesting  witness        -        -  72 

See  Will.  1. 
LIEN— Company— Shares    -        -        -  19 
See  Company.  9. 

  Solicitor-        _        -        -         -  296 

See  Solicitor.  2. 
LIGHT — Ancient  Lights — Alteration  of  Building 
— Advancement  of  Flane  of  new  Windows — Aban- 
donment of  Easement — Prescription  Act  (2  cfe  3 
Will.  4,  c.  71),  s.  3.]  The  right  acquired  under 
the  Prescription  Act,  sect.  3,  is  a  right  to  the 
access  and  use  of  the  whole  or  a  substantial  part 
of  the  particular  cone  of  light  which  has  passed 
for  the  statutory  period  over  the  servient  to  the 
dominant  tenement. — Per  Fry,  L.J. :  The  word 
"access"  in  the  section  refers  not  to  the  access 
through  the  aperture  of  the  dominant,  but  to  the 
freedom  of  passage  over  the  servient,  tenement, 
although  the  aperture  which  admits  the  light 
into  the  dominant  tenement  defines  the  area  which 
is  to  be  kept  free  over  the  servient  tenement. 
"  The  right  thereto,"  means  the  right  to  the  same 
access  and  use  of  light  to  and  for  any  building. 
— The  Act  does  not  require  any  identity,  structu- 
ral or  otherwise,  in  the  building,  which  after  the 
twenty  years  is  to  enjoy  the  right,  with  the  build- 
ing  wliich  has  acquired  the  right ;  but  the  right, 
although  not  in  gross,  but  one  which  must  be 
claimed  in  respect  of  a  building,  may  be  claimed 
in  respect  of  any  building  which  is  enjoying  the 
whole  or  a  subfstantial  part  of  the  light  which 
passed  into  the  dominant  tenement  through  the 
old  aperture. — Consequently  no  alteration  in  the 
plane  of  the  windows  of  the  dominant  tenement, 
either  by  advancing  or  setting  back  the  building, 
will  destroy  the  right  so  long  as  the  owner  of  the 
dominant  tenement  can  shew  that  he  is  using 
through  the  new  apertures  in  the  wall  of  the  new 
building  the  same,  or  a  substantial  part  of  the 
same,  light  which  passed  through  the  old  aper- 
tures into  the  old  building. — But  the  right  to 
relief  may  be  lost  even  where  there  is  no  substan- 
tial alteration  if  tlie  owner  of  the  dominant  tene- 
ment has  by  his  alteration  so  confused  the  evidence 
that  he  cannot  prove  the  identity  of  the  light. — 
S.,  in  1872,  pulled  down  a  building  in  the  east 
wall  of  which  were  ancient  lights,  and  erected  on 
the  site  a  new  building  with  larger  and  more 
numerous  windows.  No  record  was  preserved  of 
the  positions  or  dimensions  of  the  ancient  lights ; 
but  it  was  found  as  a  fact  that  substantial  por- 
tions of  six  of  the  new  windows  corresponded  with 
three  of  the  ancient  lights.  The  east  wall  had 
been  advanced  by  distances  varying  from  2  ft.  3  in. 
to  13  in.,  the  effect  of  which  was  sliglitly  to  alter 
the  plane  of  the  new  windows : — Held  (affirming 
I  the  decision  of  North,  J.),  that  the  alteration 
made  by  S.  did  not  amount  to  an  abandonment  of 
his  riglit,  and  that  the  Plaintiff'  was  entitled  to  an 
injunction  to  restrain  any  obstruction  of  so  much 
of  the  six  new  windows  as  corresponded  with  the 
three  ancient  lights.  Scott  v.  Pape  C.  A.  564 
LIMITATIONS,  STATUTE  OT— Following  Assets 
1  — Administration — Delay — Lapse  of  Time — Ac- 
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LIMITATIONS,  STATUTE  0¥— continued, 
quiescence  —  Besiduary  Legatees,  Action  against, 
for  Restitution—^  &  4  Will.  4,  c.  27,  s.  40 ;  1  Vict, 
c.  28 — Acknowledgment  of  Debt — Payment  of  In- 
terest.'] In  1843  Gr.  mortgaged  to  a  firm  of  solici- 
tors a  freehold  farm,  and  also  the  furniture  and 
farming  stock,  the  mortgagor  being  permitted  to 
use  the  furniture  and  stock  but  not  to  sell  without 
consent  of  the  mortgagees.  In  1859  G.  died, 
having  by  his  will  bequeathed  the  furniture  to 
his  unmarried  daughters  and  devised  the  farm  to 
A.,  B.  and  C.  upon  trust  to  allow  his  unmarried 
daughters  to  occupy  it,  they  keeping  down  the 
mortgage-interest,  and  having  bequeathed  his 
residuary  personal  estate  to  A.,  B.  and  C,  whom 
he  appointed  executors  upon  trust  for  sale  and 
division  among  his  children.  By  a  codicil  the 
testator  directed  that  his  unmarried  daughters 
should  pay  a  rent  of  £600  for  the  farm,  and  on 
their  giviug  it  up  it  should  be  let.  Under  the 
provisions  of  the  will,  and  with  the  knowledge  of 
the  mortgagees,  who  made  no  objection,  two  of 
the  testator's  four  daughters  continued  to  carry  on 
the  farm  as  tenants  to  the  trustees  of  the  will,  and 
for  that  purpose  used  the  furniture  and  took  to 
part  of  the  farming  stock  at  a  valuation  as  against 
their  shares  of  residue.  In  1861  the  executors, 
with  the  knowledge  of  the  mortgagees,  sold  the 
remainder  of  the  testator's  residuary  personal 
estate,  consisting  almost  entirely  of  farming  stock, 
and  distributed  the  proceeds  among  the  residuary 
legatees  pursuant  to  the  trusts  of  the  will,  the  two 
daughters  who  were  tenants  of  the  farm  applying 
their  shares  in  carrying  it  on.  In  1863  one  of 
these  two  daughters  married,  whereupon  her  hus- 
band took  a  lease  from  the  trustees,  and  bought 
out  the  interest  of  the  unmarried  daughter  in  the 
stock  and  furniture.  The  interest  on  the  mort- 
gage was,  by  the  direction  of  the  trustees,  paid  to 
the  mortgagees  by  the  tenants  of  the  farm  out  of 
the  rent,  tiie  mortgagees  giving  receipts  to  the 
tenants  only.  In  1882,  the  interest  having  been 
unpaid  from  August,  1880,  and  the  security  being 
worthless  owing  to  an  existing  prior  mortgage, 
the  legal  personal  representative  of  the  surviving 
mortgagee  sued  G.'s  executors  for  an  alleged 
devastavit  in  having  distributed  G.'s  residuary 
personal  estate  without  providing  for  the  mort- 
gage debt  (Blahe  v.  GaU  (22  Ch.  D.  820)),  when 
it  was  declared  that  the  executors  were  not  liable 
for  a  devastavit,  but  judgment  was  pronounced  for 
a  sale  of  the  mortgaged  premises,  and  for  adminis- 
tration of  G.'s  estate.  Under  that  judgment  the 
Chief  Clerk  certified  that  the  security  was  unsale- 
able, and  allowed  the  payments  by  the  executors 
to  the  residuary  legatees,  but  the  order  on  further 
consideration  was  made  without  prejudice  to  any 
proceedings  the  Plaintiff  might  take  against  any 
other  persons  than  the  executors.  Thereupon,  in 
1885,  the  Plaintiff  brought  an  action  against  the 
residuary  legatees  for  payment  of  the  mortgage 
debt  out  of  G.'s  assets  received  by  them.  The 
Defendants  pleaded  the  Statutes  of  Limitation, 
delay,  and  acquiescence: — Held,  that  although 
the  legal  debt  under  the  mortgage  was  still  sub- 
sisting, and  was  in  no  way  barred  by  statute,  yet 
that  the  Plaintiff's  claim  against  the  residuary 
legatees,  being  in  the  nature  of  an  equitable  de- 
mand, was  barred  by  lapse  of  time  and  acquies- 
cence.   Blake  v.  Gale       -        -        -  196 


LUNACY  ORDERS,  1883,  r.  59      -        ~  160 

See  Lunatic.  3. 
LUNATIC — Power — Consent  to  exercise  of  Power 
— Lunacy  Regulation  Act,  1853  (16  &  17  Vict, 
c.  70),  s.  137,]  A  marriage  settlement  contained 
a  power  of  advancement  exercisable  by  the  trus- 
tees after  the  death  of  the  husband  and  wife,  or 
at  any  time  previously  if  they  or  the  survivor 
of  them  should  direct.  The  husband  was  found 
lunatic : — Held,  that  under  the  Lunacy  Regula- 
tion Act,  1853,  s.  137,  the  Court  had  jurisdiction 
to  authorize  the  committee  to  consent  on  behalf 
of  the  lunatic  to  the  exercise  of  the  power.  In  re 
Nevill  -        -        -        -        -    C.  A.  161 

2.   Consent  to  Appointment  of  New  Trus- 

tees — Lunacy  Regulation  Act,  1853  (16  &  17  Vict, 
c.  70),  s.  137.]  A  will  contained  a  power  of  ap- 
pointment of  new  trustees  exercisable  with  the- 
consent  of  the  tenant  for  life.  The  trustees  liaviiig 
died,  the  tenant  for  life,  who  had  been  found 
lunatic,  presented  a  petition  in  Lunacy  and 
Chancery  by  the  committee  of  her  estate  as  next 
friend  for  the  appointment  of  new  trustees : — 
Held,  that  there  was  no  jurisdiction  in  lunacy  to 
appoint  new  trustees,  and  that  the  only  j^roper 
application  in  lunacy  was  to  ask  for  an  order 
authorizing  the  committee  to  consent  on  behalf  of 
the  lunatic  to  an  appointment  of  trustees  under 
the  power.    In  re  Gareod    -        -     C.  A.  164 

3.    Practice — Lunacy  Regulation  Act — 

Petition  for  Ajjplication  of  Property  of  alleged 
Lunatic — Notice  signed  by  Agent  of  Solicitor — • 
Lunacy  Orders,  1883,  r.  59.]  The  notice  of  a  peti- 
tion under  the  Lunacy  Regulation  Act,  1862, 
ss.  12,  13,  14,  15,  which  was  served  on  an  alleged 
lunatic,  was  signed  by  the  London  agent  of  the 
petitioner's  solicitor,  expressly  as  agent : — Held, 
that  this  was  not  a  compliance  within  the  59th 
rule  of  the  Lunacy  Order,  1883,  which  directs 
the  notice  to  be  signed  by  the  petitioner  or  liis 
solicitor.    In  re  Summerville         -    C.  A.  160 

 New  trustees — Trustee  Act    -        -  622 

See  Trustee  Acts.  1. 

MAINTENANCE— Infant    -        -        -  291 

See  Infant.  1. 
MARRIED  WOMAN— Election— Settlement  on 
female  infant         -        -        «  275 
See  Election.  2. 
MARRIED  WOMEN'S  PROPERTY  ACT— Rever- 
sionary interest      _        _        _  402 
See  Husband  and  Wife.  I. 
MEMORANDUM  OF  ASSOCIATION  223,  261, 420 

See  Company.    1,  5,  11. 
MINE— Lease— Settled  Land  Act  -        -  604 

See  Settled  Land  Act.  1. 
MISTAKE — Trustee — Release — Cestui  que  Trust — 
Lapse  of  Time — Evidence  against  Estate  of  a  dead 
Man — Corroboration.']  A  release  to  a  trustee  set 
aside  after  the  lapse  of  more  than  twenty  years, 
and  after  the  death  of  the  trustee,  on  evidence  or 
the  Plaintiff  (corroborated  by  the  tenor  of  the 
deed)  that  it  was  executed  in  error.  In  such  a 
case  it  is  not  necessary  to  prove  fraud.  There  is 
no  rule  that  the  uncorroborated  evidence  of  a 
claimant  against  the  estate  of  a  dead  man  will 
be  rejected,  but  it  will  be  regarded  with  jealous 
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MISTAKE — continued. 

suspicion. — A  testator  bequeathed  one-half  of  his 
residuary  personal  estate  to  his  sister  and  one 
quarter  thereof  to  each  of  his  two  nieces  :  lie  ap- 
pointed his  sister  trustee  and  executrix  of  his  will, 
and  died  in  the  year  1855.  The  residuary  per- 
sonal estate  consisted  principally  of  railway  shares 
and  stocks,  and  at  the  time  of  passing  the  resi- 
duary account  it  was  valued  at  £42,000.  The 
nieces  lived  with  their  aunt,  who  had  brought 
them  up  from  childhood.  In  1859,  the  nieces 
executed  a  release  of  all  suits  and  causes  of  action 
in  favour  of  their  aunt  in  consideration  of  the 
payment  of  £10,500  to  each.  At  the  time  of  the 
execution  of  the  release,  the  railway  shares  and 
stocks  had  increased  in  value,  and  the  share  of 
each  of  the  nieces  was  worth  much  more  than 
£10,500.  The  release  was  drawn  up  by  the  aunt's 
solicitor,  and  the  nieces  had  no  independent  advice 
and  executed  it  in  error,  but  no  fraud  was  im- 
puted. In  1879,  the  aunt  died.  In  1883,  an 
action  was  commenced  by  one  of  the  nieces  to  set 
aside  the  release : — Held,  that  the  release  was  in- 
valid and  must  be  set  aside.  In  re  Garnett. 
Gandy  v.  Macallay  -        -         C.  A.  1 

 Disentailing  deed — Rectification 

See  Tenant  in  Tail. 

 Eelease  to  executors    -        -        _  648 

See  Settlement.  2. 

'  Winding-up  petition    -        -        -  644 

See  Company.  14. 
MORTGAGE — Foreclosure  —  Consolidation — Mort- 
gage of  Two  Estates  by  same  Mortgagor — Separate 
Hedemptions — Costs  of  Action.']  When  a  mort- 
gagee brings  an  action  to  foreclose  two  mortgages 
of  two  distinct  estates,  but  which  mortgages  are 
by  force  of  the  statute  or  otherwise  not  liable  to 
be  consolidated,  the  costs  of  the  action  are  not  to 
be  charged  against  each  estate,  but  must  be  ap- 
portioned rateably  between  the  two  estates. — 
Clapliam  v.  Andrews  (27  Ch.  D.  679)  overruled. 
'De  Caux  v.  Skippee.  Tee  v.  De  Caux  C.  A.  635 

2.    Foreclosure — Costs — Equitable  Juris- 

diction— County  Court  Scale.']  In  an  action  to 
tbreclose  a  mortgage  for  £65  18s.  lOt^.,  where 
both  Plaintiff  and  Defendant  lived  at  the  same 
place  : — Held,  that  the  Plaintiff  was  entitled  only 
to  such  costs  as  he  would  have  obtained  in  the 
Gounty  Court. — Simons  v.  McAdam  (Law  Eep. 
6  Eq.  824)  followed.    Ckozier  v.  Dowsett  67 

3.   Foreclosure — Costs  of  Abortive  Sale — 

Personal  Order  for  Payment — Form  of  Order.] 
On  a  sale  by  auction  on  behalf  of  a  mortgagee,  in 
exercise  of  the  power  of  sale  contained  in  his 
mortgage  deed,  the  acceptance  by  the  auctioneer, 
on  behalf  of  the  vendor  and  with  his  concurrence, 
of  a  cheque  (which  was  dishonoured  on  presenta- 
tion) in  lieu  of  cash  for  the  deposit  is  not,  having 
regard  to  the  common  practice  at  sales  by  auction, 
unreasonable,  and  is  not  such  an  act  of  negligence 
on  the  part  of  the  mortgagee  as  to  deprive  him  of 
bis  right  to  the  costs  of  the  abortive  sale. — A 
mortgagee  being  now  entitled  to  combine  in  one 
action  his  right  to  judgment  on  the  mortgage 
covenant  against  the  mortgagor  personally,  with 
his  right  to  foreclosure,  is  entitled: — (a.)  If  the 
amount  of  debt  and  interest  is  proved,  admitted, 
or  agreed  to  at  the  trial,  to  judgment  for  imme- 
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diate  payment  of  the  whole  amount. — (6.)  If  the 
amount  is  not  so  proved,  admitted,  or  agreed  to, 
to  an  account  of  what  is  due  to  him  for  principal 
and  interest  in  respect  thereof,  and  to  judgment 
for  payment  of  the  whole  amount  immediately  the 
same  is  certified — unless  in  either  case  the  Judge 
in  his  discretion  gives  time. — Semble,  the  allow- 
ance of  one  month  for  payment  from  the  date  of 
the  certificate  is  a  reasonable  exercise  of  such  dis- 
cretion.— In  the  order  for  personal  payment  the 
costs  will  be  limited  to  such  costs  only  as  would 
have  been  incurred  if  the  action  had  been  brought 
for  payment  only  of  the  debt. — Order  of  North,  J., 
affirmed.    Faeeer  v.  Lacy,  Hartland  &  Co. 

[C.  A.  42 

3.   Foreclosure  —  Equitable  Mortgage  by 

Deposit — Costs  of  Mortgagee.]    In  an  action  to 
foreclose  a  mortgage  by  deposit  of  title  deeds, 
accompanied  by  a  memorandum  by  which  the 
mortgagor  agreed  to  execute  a  legal  mortgage  of 
his  estate  and  interest  at  the  request  of  the  mort- 
gagee, the  Taxing  Master  disallowed  the  following 
charges  in  the  mortgagees'  bill  of  costs: — (1) 
Costs  of  an  action  in  the  Queen's  Bench  Division 
for  recovery  of  the  debt.    (2)  Costs  of  correspon- 
dence with  a  surety  who  had  given  a  promissory 
note  for  part  of  the  debt.    (3)  Costs  of  investi- 
gating the  mortgagor's  title.    (4)  Costs  of  pre- 
paring a  legal  mortgage  which  the  mortgagor 
refused  to  execute.    (5)  Costs  of  correspondence 
with  the  mortgagor  as  to  the  legal  mortgage. — 
Held,  by  Pearson,  J.,  that  heads  (1)  and  (2)  must 
be  allowed,  but  that  the  Taxing  Master  was  right 
in  disallowing  (3),  (4),  and  (5).— Held,  on  appeal, 
that  a  mortgagee  is  entitled  to  be  allowed  in 
account  the  costs  of  all  proceedings  reasonably 
taken  by  him  to  enforce  bis  rights  under  the 
mortgage  contract,  including  proceedings  to  obtain 
the  mortgage  money  or  any  part  thereof,  either 
from  the  mortgagor,  or  from  a  surety,  or  out  of  the 
estate,  and  that  therefore  heads  (2),  (4),  and  (5) 
must  be  allowed.    That  (1)  would  ordinarily  be  a 
proper  charge,  but  in  the  present  case  it  could  not 
be  allowed  as  it  was  excluded  by  the  special  terms 
of  the  order  directing  taxation,  and  that  (3)  could 
not  be  allowed,  as  an  investigation  of  the  title  was 
not  necessary  for  the  purpose  of  preparing  the 
legal  mortgage,  but  that  tlie  mortgagees  must  be 
allowed  all  expenses  properly  incurred  with  refer- 
ence to  the  preparation  of  the  legal  mortgage, 
which  would  include  the  expense  of  such  in- 
spection of  the  title  deeds  as  was  necessary  for 
preparing  it— Ellison  v.  Wright  (3  Puss.  458) 
preferred  to  Lewis  v.  John  (9  Sim.  366).  Na- 
tional Peovincial  Bank  of  England  v.  Games 

[C.  A.  682 

5.    Foreclosure  —  Order  absolute  —  Dis- 

charge of  Receiver — Receipt  of  Rents  by  Receiver 
after  Certificate  and  before  Day  fixed  for  Redemp- 
tion.] If,  between  the  date  of  the  certificate 
under  a  foreclosure  judgment  and  the  day  fixed 
for  redemption,  rents  of  the  mortgaged  property 
have  been  received,  either  by  the  mortgagee  or  by 
a  receiver  appointed  in  the  action,  those  rents 
must  go  in  reduction  of  the  amount  due  to  the 
mortgagee,  and  a  fresh  account  must  be  taken. — 
But,  if,  after  the  day  fixed  for  redemption,  the 
mortgagee  receives  rents,  the  certificate  will  not 
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MORTGAGE — continued. 

be  reopened,  and  tlie  mortj>"agee  is  entitled  to 
retain  the  rents  so  received.  Jenner-Fust  v. 
Needham       -        -        -        -        -  600 

6.  — —  Foreclosure  mid  Redemption — Form  of 
Judgment.']  In  an  action  by  a  second  mortgagee 
to  redeem  the  first  mortgagee  and  to  foreclose  the 
mortgagor^  the  proper  form  of  judgment  is,  that  in 
default  of  the  Plaintiff  redeeming,  the  action  is  to 
stand  dismissed  with  costs.    Hallett  v.  Furze 

[312 

7.    Payment  off  of  Mortgage — Interest  in 

Lieu  of  Notice — Order  for  Payment  out  of  Fund 
in  Court — Belay  in  Completion  of  Order.]  One  of 
the  beneficiaries  under  a  will  mortgaged  her  in- 
terest in  the  testator's  estate.  She  gave  the  mort- 
gagees six  months'  notice  to  pay  off  the  mortgage 
on  the  1st  of  July,  1885,  and  on  the  20th  of  May, 
1885,  an  order  was  made  in  an  action  to  administer 
the  estate,  on  the  application  of  the  beneficiaries 
and  in  the  presence  of  the  mortgagees,  which 
directed  (inter  alia)  payment  to  the  mortgagees 
out  of  funds  in  Court  standing  to  the  credit  of  the 
mortgagor,  of  the  mortgage  debt,  with  interest  up 
to  the  1st  of  July,  1885.  Owing  to  delay  in  the 
completion  of  the  order  the  payment  could  not  be 
made  on  the  1st  of  July,  and  on  the  2nd  of  July 
the  mortgagees  took  out  a  summons,  claiming  six 
months'  additional  interest  in  lieu  of  a  fresh  six 
months'  notice  to  pay  off  the  mortgage.  On  the 
20th  of  July  the  order  was  completed,  and  on  the 
21st  of  July  the  mortgagees  took  the  sum  men- 
tioned in  the  order  out  of  Court  i—Held^  that  the 
mortgagees  were  only  entitled  to  additional  in- 
terest from  the  1st  to  the  21st  of  July,  on  the 
ground  that,  by  accepting  tlie  order,  they  assented 
to  payment  out  of  tlie  fund  in  Court  subject  to  all 
the  contingencies  to  which  the  completion  of  the 
order  might  be  subject.  In  re  Moss.  Levy  v. 
Sewill  -        -        -        -       —       -  90 

8.  Priority — Notice  —  Solicitor — Convey- 
ancing Act,  1882  (45  <fc  46  Vict,  c.  39),  s.  3, suh-s.'l, 
cl.  2.]  In  June,  1875,  A.  mortgaged  his  share  of 
trust  property  to  E.  by  deed,  which  did  not  dis- 
close any  prior  charge,  and  contained  the  usual 
covenant  by  A.  that  he  was  entitled  to  assign  free 
from  incumbrances. — Notice  of  this  mortgage  and 
of  a  further  charge  created  in  May,  1877,  was 
served  on  behalf  of  E.  on  the  trustees  of  the  pro- 
perty in  November,  1881. — A.'s  share  was  sub- 
ject to  a  prior  mortgage  to  B.,  a  solicitor,  who 
was  paid  off  in  1873,  when  a  fresh  mortgage  was 
executed  to  C,  which  in  July,  1874,  was  trans- 
ferred by  C.  to  D.  (with  a  further  charge  in  Feb- 
ruary, 1881).— B.  was  solicitor  for  the  trustees  and 
A.  the  mortgagor,  and  liad  acted  as  solicitor  for 
(3.  and  D.  in  the  mortgage  transactions  of  1873 
and  1874,  and  also  as  solicitor  for  E.  in  the  mort- 
gage transaction  of  June,  1875.  The  trustees  had 
not  received  notice  of  any  charge  before  receiving 
notice  of  E.'s  mortgage  in  November,  1881. — 
Held,  having  regard  to  sect.  3,  sub-sect.  1,  cl.  2,  of 
the  Conveyancing  Act,  1882,  that  E.'s  charge,  of 
which  notice  was  first  given,  was  entitled  to 
priority,  as  his  mortgage  deed  shewed  a  title  in 
A.  free  from  incumbrances ;  and  that  as  the  Court 
declined  to  infer  that  B.  had  any  recollection,  or 
that  inquiries  made  by  him  when  acting  as  soli- 
citor for  E.  in  the  transaction  would  have  elicited 
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from  A.  the  existence  of  any  prior  incumbrance,  it 
could  not  bo  said  that  although  B.  had  acted  as 
solicitor  for  the  parties  in  the  previous  mortgage 
transactions,  notice  of  any  prior  charge  affecting- 
the  property  had  come  to  his  knowledge  as  the 
solicitor  of  E.  in  the  mortgage  transaction  of 
June,  1875.    In  re  Cousins  -        -        _  671 

9.    Transferee  —  Estoppel — Indorsed  Re- 

ceipt.] On  the  10th  of  February,  1879,  the  Plain- 
tiff's mortgaged  to  B.  for  £250  their  equitable 
interests  in  a  sum  of  stock,  and  also  certain  poli- 
cies of  assurance.  By  the  mortgage  deed  they 
acknowledged  the  receipt  of  £250,  and  they  also 
signed  a  receipt  for  that  sum  indorsed  on  the 
mortgage  deed.  On  the  11th  of  March,  1879, 
B.  transferred  the  mortgage  to  H.,  who  gave  full 
value  for  it  as  a  mortgage  for  £250,  and  had  no 
notice  that  the  Plaintiffs  had  not  received  that 
sum.  The  Plaintiffs  brought  their  action,  alleg- 
ing that  they  had  only  received  £91  instead  of 
£250,  and  asking  redemption  on  payment  with 
interest  of  what  they  had  actually  received.  The 
Court  considered  that  the  evidence  would  have 
been  sufficient  to  entitle  the  Plaintiffs  to  a  judg- 
ment on  that  footing  as  against  B. : — But  held], 
that  as  against  H.,  who  had  no  notice  that  the 
whole  £250  had  not  been  advanced,  the  account 
must  be  taken  on  the  footing  of  its  having  been 
advanced  ;  for  that,  in  the  absence  of  any  circum- 
stances to  cause  suspicion,  he  was  entitled  to  rely 
on  the  acknowledgment  in  the  mortgage  deed  and 
the  indorsed  receipt,  and  had  a  better  equity  than 
the  Plaintiffs,  who,  by  leaving  the  documents  in 
the  hands  of  B.,  had  enabled  him  to  commit  a 
fraud.    Bickerton  v.  Walker      -      C.  A.  151 

 Company — Eegister     -        -        -  226 

See  Company.  8. 

 Partnership — Surviving  partner       -  324 

See  Partnership.  2. 
MORTMAIN — Lapsed  bequest-^Exoneration  of 

personal  estate       -        -        -  56 

See  Will.  4. 

 Power  of  selection  given  to  trustees  -  113 

See  Administration.  2. 

NAME — Use  of — Unauthorized — Injunction  354 


See  Practice.  7. 

NECESSARIES— Infant— Charge  on  real  estate 

See  Infant.  1. 

[291 

NEGLIGENCE— Solicitor  - 

-  346 

See  Solicitor.  3. 

NEXT  FRIEND— Infant 

-  237 

See  Infant.  3. 

 Married  woman — Costs 

-  532 

See  Practice.  5. 

NEXT  HEIR— Gift  to 

-  130 

See  Will.  9. 

NEXT  OF  KIN— Limitation  to 

-  234 

See  Settlement.  5. 

NOTICE — Application  under  Lunacy  Regulation 

Act  -        -  - 

-  160 

See  Lunatic.  3. 

 jMortgage — Priority — Solicitor 

See  Mortgage.  8. 
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OFFICEE  OF  COMPANY 
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PAYMENT  INTO  COURT  - 

See  Practice.  9. 
PAYMENT  OUT  OF  COURT 

See  Practice.  10. 
 Lands  Clauses  Act 

See  Lands  Clauses  Act.  1. 
PARTITION  ACTION— 3foh'on  for  Judgment  in 
defaidt  of  Pleading — Infant  Defendants — Evi- 
dence.'] On  a  motion  for  judgment  in  default  of 
pleading  by  the  Plaintiffs  in  a  partition  action, 
some  of  the  Defendants  being  inf ints : — Held, 
that  it  was  not  necessary  that  any  affidavit  should 
be  made  verifying  the  statements  in  the  statement 
of  claim.  Kipley  v.  Sawyer  -  -  494 
 Costs — Taxation         -        -        -  30 

See  Solicitor.  1. 
PARTNERSHIP— CZa^H^  against  Estate  of  De- 
ceased Partner — Sidjsequent  Action  against  Sur- 
mving  Partners — Joint  and,  Separate  Creditors — 
Res  Judicata — Claim  against  a  Deceased  Person 
— Evidence  of  Claimant — Corroboration.']  TJie 
creditor  of  a  partnership  firm,  although  not  strictly 
a  joint  and  several  creditor,  has  concurrent  re- 
medies against  the  estate  of  a  deceased  jjartner 
and  the  surviving  partner ;  and  it  makes  no  dif- 
ference which  remedy  he  pursues  first.  But  it  is 
necessary  that  tlie  surviving  partner  should  be 
l^resent  at  taking  the  accounts  of  the  estate  of  the 
deceased  partner,  and  that  the  partnership  credi- 
tor should  not  come  into  competition  with  the 
separate  creditors  of  the  deceased  partner. — A 
father  and  son  being  in  partnership,  became  in- 
debted to  the  Plaintiffs,  who  were  bankers.  The 
son  died,  and  the  father  brought  an  action  and 
obtained  judgment  for  the  administration  of  his 
son's  estate.  The  Plaintiffs  carried  in  a  claim 
for  the  debt  against  the  separate  estate,  being  at 
that  time  unable  to  prove  tlie  existence  of  a  part- 
nership, and  were  declared  entitled  to  a  dividend. 
Afterwards  the  father  died,  and  the  Plaintiffs 
having  obtained  proof  of  the  partnership,  brought 
an  action  to  make  his  estate  liable  for  the  part- 
nership debt : — Held  (affirming  the  decision  of 
Bacon,  V.C.),  that  the  proceedings  in  the  previous 
action  did  not  constitute  a  res  judicata  or  estoppel 
so  as  to  prevent  the  Plaintiffs  from  recovering  the 
debt ;  but  they  were  put  under  an  undertaking 
to  postpone  their  dividend  on  the  son's  separate 
estate  to  the  claims  of  his  separate  creditors. — 
Kendall  v.  Hamilton  (3  C.  P.  D.  403 ;  4  App.  Cas. 
504)  considered. — There  is  no  rule  of  law  which 
precludes  a  claimant  from  recovering  against  tlie 
estate  of  a  deceased  person  on  his  own  testimony 
without  corroboration :  although  tlie  Court  will 
in  general  require  such  corroboration.  In  re 
Hodgson.   Beckett  v.  Ramsdale   -    C.  A.  177 

2.   •  Surviving  Partner — Mortgage  for  past 

Partnership  Deht]  The  surviving  partner  can 
give  a  valid  charge  on  property  of  the  partnership, 
by  way  of  security  for  a  debt  incurred  by  the 
partners  during  the  life  of  the  deceased  partner. 
In  re  Clough.  Bradford  Commercial  Banking 
Company  v.  Cure     -        -        _        _  324 


PATENT — Infringement — Threatening  Legal  Pro- 
ceedings— Private  Letter — Injunction — Circulars, 
Advertisements,  or  otherivise  " — Ejusdem  generis-, 
— Patents,  Designs,  and  Trade-marks  Act,  1883 
(46  &  47  Vict  c.  57),  s.  32.]  Threats  "  by  cir- 
culars, advertisements,  or  otherwise"  (Patents, 
Designs,  and  Trade-marks  Act,  1883,  s.  32),  in- 
clude tlireats  by  private  letter,  to  the  person 
charged  with  infringement,  the  words  "  or  other- 
wise" not  being  restricted,  on  the  ejusdem  generis 
principle,  to  "  or  other  means  such  as  circulars  or 
advertisements." — The  solicitors  to  the  Defen- 
dants, a  company,  sent  a  letter  to  the  Plaintifts, 
another  company,  alleging  an  infringement  of 
patents  claimed  by  the  Defendants,  and  stating 
that  unless  the  Plaintiffs  forthwith  discontinued 
the  infringement  legal  proceedings  would  be  taken. 
The  Defendants  not  having  followed  up  the  letter 
by  legal  proceedings,  the  Plaintiffs  brought  an 
notion  for^ian  injunction,  under  sect.  32  of  the 
Patents,  Designs,  and  Trade-marks  Act,  1883,  to 
restrain  them  from  making  or  continuing  threats 
of  legal  proceedings.  The  Defendants  in  their 
statement  of  defence  alleged  that  the  Plaintifi's 
had  infringed  the  patents,  but  afterwards,  by 
amendment,  struck  out  the  allegation: — Held, 
that  the  Plaintiffs  were  entitled  to  a  perpetual 
injunction,  with  costs.  Driffield  and  East 
Riding  Pure  Linseed  Cake  Company  v.  Water- 
loo Mills  Cake  and  Warehousing  Company 

[638 

2.  Prior  Publication — Foreign  Treatise 

— Public  Library — British  Museum.]  A  French 
treatise  was  placed  in  the  British  Museum  library 
in  1863.  The  museum  catalogue  is  kept  witli 
reference  to  authors'  names  ;  books  are  arranged 
according  to  subject  matter;  readers  can  under 
guidance  search  for  books  on  particular  subjects  : 
— Held,  there  was  no  prior  publication  in  Eng- 
land of  matter  contained  in  the  treatise,  so  as  ito 
avoid  a  patent  taken  out  in  1876.    Otto  v.  Steel 

[241 

3.  Practice — Motion  for  Judgment — Rules 

of  Supreme  Court,  1883,  Order  xxxii.,  r.  6 — Patent 
— Infringement — Admission  of  Infringement  in 
Defence  —  Damages — Inquiry.]  Where  in  an 
action  for  infringement  of  a  patent,  the  Defen- 
dant in  the  defence  admitted  certain  instances  of 
infringement,  but  denied  that  he  hud  committed 
any  others,  and  the  Plaintiff  thereupon  moved 
for  judgment  upon  the  admissions  in  the  plead- 
ings : — Held,  that  the^  Plaintiff  was  entitled  to  an 
inquiry  as  to  damages  arising  from  the  admitted 
infringements  only.    United  Telephone  Com- 


pany V.  DONOHOE 


-    C.  A.  399 


PER  STIRPES^Per  capita  -        -        -  685 

See  Will.    7.  • 
PETITION— Winding-up     -        -        -  644 

See  Company.  14. 

PICTORIAL  REPRESENTATION  -        -  340 

See  TRADE-3IARK.  1. 

POSSESSION— Tenant  for  life       -        -  135 
Ses  Settled  Land  Act.  2. 

'BQi^'EiR— Revocation  and  Neiv  Appointme^it — 
Successive  Appointments — Priority.]  By  deed  of 
October,  1860,  the  donee  of  a  power  of  appointing 
£6000  amongst  his  children,  irrevocably  appointed 
£500  to  his  daughter  B.,  and  subject  to  rcvoca- 


70G 


INDEX. 


[Ch.  D.  Vol.  XXXI. 


POWER — continued. 

tion,  appointed  the  £5500  residue  to  his  daughter 
C — By  a  subsequent  deed  the  appointment  of 
£5500  was  revoked,  and  the  hereditaments  sub- 
lect  to  the  power  were  charged  with  £1600  to  C. 
■and  £3900  to  B.,  in  lieu  of  the  £5500  charged  by 
the  first  deed,  and  "  subject  and  without  prejudice 
to  the  trusts  for  raising  the  £500,"  trusts  for 
raising  the  £1600  and  £3900  were  declared.  This 
deed  contained  a  power  of  revocation  and  new 
■appointment,  confined,  however,  to  the  £3900. 
By  a  subsequent  deed  the  appointment  of  £3900 
was  revoked  and  that  sum  was  appointed  be- 
tween B.  and  0.  in  the  proportions  of  £300  to 
B.  and  £3600  to  C,  in  addition  to  the  sums  of 
£500  and  £1600  then  respectively  remaining 
charged  thereon — and  it  was  directed  that  all  the 
•sums  raisable  under  the  trusts  of  the  term  under 
the  three  deeds,  should  be  charged  and  charge- 
able on  the  property  pari  passu  and  without 
priority: — Held,  that  the  £500  irrevocably  ap- 
pointed by  the  first  deed  had  priority  over  the 
other  charges,  and  that  this  priority  was  un- 
raffected  by  the  direction  that  the  charges  should 
rank  pari  passu  and  without  priority ;  and  ac- 
cordingly that,  subject  to  any  question  as  to 
election,  the  £500  had  priority,  and  that  the 
•several  charges  amounting  to  £5500  stood  sub- 
sequent to  the  £500,  but  inter  se  ranked  pari 
passu.   Wilson  v.  Kenrick  -        -        -  658 

2.   Will — Power  to  appoint  to  Husband 

<ind,  Children — Appointment  in  favour  of  Objects 
of  Power — Death  of  one  Child — Invalid  Appoint- 
ment by  Codicil — Bevocation  by  Codicil.']  Testator 
hj  will,  who  said  his  estate  would  realize  at  least 
£10,000,  wished  £4000  to  be  invested  on  trust  for 
Ms  sister,  A.  B.,  for  her  life.  At  her  death  the 
principal  might  be  divided  between  her  husband, 
if  surviving,  and  children  as  she  might  by  will 
•determine.  After  giving  other  legacies,  thfe 
testator  bequeathed  the  remainder  to  the  children 
of  J.  F.  A  sum  of  £4000  was  invested  in  consols 
and  transferi-ed  into  Court. — A.  P.  by  will  gave 
^11  the  residue  of  her  property,  including  the  sum 
of  £4000  left  to  her  by  the  testator,  and  over  which 
she  had  a  disposing  power,  to  her  husband  and 
•children  in  equal  shares.  One  son  after  the^  date 
•of  the  will  died,  leaving  two  children,  and  by  a 
codicil  made  afterwards  A.  P.  bequeathed  the 
.-share  which  would  have  gone  to  him  in  trust  for 
his  children.  On  petition  by  the  husband  and 
surviving  children  for  sale  of  the  trust  fund  and 
payment  of  the  proceeds  to  them : — Held,  that  the 
invalid  appointment  by  the  codicil  did  not  operate 
as  a  revocation  pro  tanto  of  the  gift  by  the  will  to 
the  class,  and  that  the  husband  and  surviving 
■children  were  entitled  to  the  whole  of  the  fund. 
DuGUiD  V.  Fraser     -        -        -        -  449 

3.   Will — Residuary  Grift."]    A  testatrix 

having  a  testamentary  power  of  appointment  over 
a  trust  fund  in  favour  of  her  children  only,  pur- 
ported by  her  will  to  appoint  to  three  of  her 
■children,  including  F.  and  B.,  one-fourth  each, 
and  the  remaining  fourth  to  a  grandchild,  not  an 
■object  of  the  power :  and  "  all  the  rest,  residue, 
;and  remainder  of  my  personal  estate  and  effects 
whatsoever  and  wheresoever,  and  of  what  nature 
or  kind  soever,  and  over  which  I  have  any  power 
<of  disposal  by  this  my  will,  I  give  and  bequeath 
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the  same  unto  and  equally  between  my  said  sons 
F.  and  B,,  share  and  share  alike "  : — Held,  that 
the  residuary  gift  operated  as  an  appointment  to 
F.  and  B.  of  the  one-fourth  badly  appointed  to 
the  grandchild.  In  re  Hunt's  Trusts  -  308 
4.    Will — Vesting — Postponement  of  En- 

joyment of  Principal — Interim  Gift  of  Income — 
Appointment  to  Second  Set  of  Trustees — Acquies- 
cence.] Property  was  assigned  to  trustees  in 
trust  for  S.  for  life,  and  after  her  death  to  such  of 
her  issue  as  she  should  by  will  appoint.  S.  by 
her  will  appointed  two-fifths  of  the  property  to 
two  trustees,  of  whom  N.  was  the  survivor,  in 
trust  to  pay  the  income  to  her  son  till  he  should 
attain  the  age  of  forty  years,  and  then  in  trust  for 
her  son,  his  executors  and  administrators;  pro- 
vided tliat  in  case  her  son  should  assign  his  share 
in  the  property,  then  the  appointment  for  his 
benefit  should  be  void,  and  the  two-fifths  should 
be  held  in  trust  for  the  other  objects  of  the  power. 
The  son  died  under  the  age  of  forty  without 
having  assigned  his  share,  leaving  a  will  of  which 
B.  was  executor.  After  the  death  of  S.,  L.  and 
N.  were  appointed  trustees  of  the  original  settle- 
ment. N.  afterwards  (with  the  consent  of  the  son's 
executor)  obtained  possession  of  the  son's  share. 
Subsequently  N.  misappropriated  the  fund. — The 
persons  beneficially  interested  under  the  son's 
will  recovered  judgment  against  B.  for  wilful  de- 
fault in  allowing  the  property  to  remain  in  N.'s 
hands ;  and  B.  being  dead,  his  executor  brought 
an  action  against  L.  to  make  him  liable  for  the 
loss  of  the  fund : — Held,  by  North,  J.,  and  the 
Court  of  Appeal,  on  the  construction  of  the  will 
of  S.,  that  the  beneficial  interest  in  two-fifths  of 
the  property  vested  absolutely  in  her  son  and 
passed  by  his  will. — Held,  by  North,  J.,  that  S. 
had  power  to  appoint  the  property  to  trustees  for 
her  son,  and  that  as  he  took  the  whole  beneficial 
interest  the  trustees  of  the  settlement  had  no 
duties  to  perform  and  were  justified  in  handing 
over  the  property  to  N.  as  the  surviving  trustee  of 
the  will,  and  that  L.  was  not  liable  for  having 
allowed  it  to  remain  in  N.'s  hands. — Held,  by  the 
Court  of  Appeal,  that  inasmuch  as  the  son  of  S. 
had  the  absolute  interest  in  the  fund,  and  B.,  his 
executor,  had  consented  to  its  being  paid  to  N., 
neither  B.  nor  his  personal  representative  could 
recover  against  L.,  the  trustee  of  the  settlement, 
on  the  ground  of  wilful  default. — But  whether  in 
a  suit  by  beneficiaries  under  the  son's  will  the 
trustees  of  the  settlement  would  be  held  to  have 
been  justified  in  handing  over  the  property  to  the 
trustees  of  S.'s  will,  qusere. — Bush  v.  Aldam  (Law 
Kep.  19  Eq.  16)  recognised.    Scotney  v.  Lomer 

[C.  A.  380 

 Consent  to  exercise  of — Committee  of  lunatic 

See  Lunatic.    1,  2.  [161, 164 

 Defective  execution— Equitable  right  596 

See  Settlement.  3. 
PRACTICE — Amendment  —  Specific  Performance 
— Defence  and  Counter-claim — Leave  to  amend — 
Joinder  of  Causes  of  Action — Claim  for  Becovery 
of  Land — New  Case — Delay— Bules  of  Supreme 
Court,  1883,  Order  xviii.,  r.  2.]  In  an  action  for 
specific  performance  of  an  agreement  to  grant  the 
Plaint  ifi'j^who  was  in  possession,  a  lease  of  a  brick- 
field, the  Defendant  delivered  a  defence  admitting 
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the  agreement  and  expressing  his  readiness  to 
perform  it;  he  also  counter-claimed  for  sums 
alleged  to  be  due  for  rent  under  the  agreement 
and  labour  and  materials  supplied  to  the  Plaintiff 
in  connection  with  the  property.  Three  months 
after  joinder  of  issue,  and  after  notice  of  trial,  the 
Defendant  applied  hy  summons  under  Rules  of 
Supreme  Court,  1883,  Order  xviii.,  rule  2,  for  leave 
to  amend  his  defence  and  counter-claim,  and  to 
join  therewith  a  claim  for  the  recovery  of  the 
land. — Summons  dismissed  with  costs  on  the 
grounds  of  (1)  new  case,  and  (2)  delay.  Clark 
V.  Wray        _        _        _        -        _  68 

2.    Appeal  —  Injunction  —  Banlcruptcy.'] 

Judgment  having  been  given  restraining  the  De- 
fendants from  Tirtnl7i'ng,  selling,  or  using  instru- 
ments of  a  certain  construction,  as  being  an 
infringement  of  the  Plaintiffs'  patent,  and  order- 
ing delivery  up  of  all  instruments  so  constructed, 
the  Defendants  appealed,  but  before  the  appeal 
was  ready  for  hearing  became  bankrupt : — Held, 
that  the  Defendants,  though  bankmpts,  had  still 
such  an  interest  in  being  relieved  from  the  in- 
junction as  entitled  them  to  proceed  with  the 
appeal  on  giving  security  for  costs. — An  order  was 
made  dismissing  the  appeal  unless  within  a 
certain  time  the  bankrupts  gave  security  for  costs, 
or  the  trustee  in  bankruptcy  made  himself  a  party 
to  the  proceedings.  United  Telephone  Company 
V.  Bassano      _____  630 

3.   Appeal — Tinie — Foreclosure — Rules  of 

Supreme  Court.  1883,  Order  LViii.  r.,  15.]  Under 
Rules  of  the  Supreme  Court,  1883,  Order  lviii., 
r.  15,  an  order  in  the  ordinary  form  of  a  fore- 
''losure  judgment,  made  under  Order  xv.,  is,  for 
the  purpose  of  an  appeal  from  it,  to  be  treated  as 
a  final  order,  and  it  can  be  appealed  from  at  any 
time  within  a  year,  and  the  appeal  can  be  heard 
though,  since  the  notice  was  served,  the  foreclosure 
has  been  made  absolute.    Smith  v.  Davies 

[C.  A.  595 

4.  Appeal— Time — Motion  in  Court  to  vary 

Order  made  hy  Judge  of  Chancery  Division  in 
Chambers— Judicature  Act,  1873  (36  &  37  Vict, 
c.  66),  s.  50 — Rules  of  Supreme  Court,  1883,  Order 
LVIII.,  r.  15.]  In  an  administration  action  by 
next  of  kin  against  administratrix,  the  conduct  of 
which  had  been  given  to  a  creditor,  an  order  was 
made,  on  the  application  of  the  administratrix, 
by  the  Judge  personally  in  Chambers,  directing 
the  taxation  of  the  costs  of  the  Plaintiff,  the  De- 
fendant, and  the  creditor,  and  the  application  of 
the  funds  in  Court  in  payment  of  a  debt  and  then 
pro  tanto  of  the  costs  when  taxed,  priority  being 
given  to  the  costs  of  the  Defendant.  Liberty  was 
also  given  to  any  of  the  parties  to  apply  in 
Chambers  as  to  the  getting  in  of  an  outstanding 
asset,  and  generally : — Held,  that  this  was  an  in- 
terlocutory order,  and  that  a  notice  of  motion  in 
Court  to  vary  it,  given  after  the  expiration  of 
twenty-one  days,  was  too  late.  In  re  Lewis. 
Lewis  v.  Williams     -        -        -    C.  A.  623 

5.  Costs — Next  Friend — Married  Women 

— Restraint  on  Anticipation — Order  against  Sepa^ 
rate  Estate.']  A  married  woman,  by  her  next 
friend,  having  brought  in  1882  an  action  for  ad- 
ministration of  a  trust  fund,  to  the  income  of 
which  she  was  entitled  for  her  separate  use  with- 
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out  power  of  anticipation,  the  Court  on  further 
consideration  in  1884,  held  the  action  to  have  been 
unnecessary  and  improper,  and  the  next  friend 
was  ordered  to  pay  the  Defendants'  costs. — The 
Defendants  being  unable  to  find  the  next  friend, 
an  order  was  made  by  Vice-Chancellor  Bacon 
giving  the  trustees  liberty  to  retain  the  costs  out 
of  the  income  of  the  trust  fund  already  due  and 
to  become  due  to  the  married  woman. — Held,  on 
appeal,  that  no  such  order  could  be  made,  for 
that  the  Court  has  no  jurisdiction  to  disregard  the 
restraint  on  anticipation  on  the  ground  that  it 
appears  to  the  Court  to  be  just  to  do  so  ;  and  that 
no  income  which  did  not  accrue  due  till  after  the 
act  on  which  the  claim  against  the  separate  estate 
depended,  viz.  the  improper  institution  of  the  suit, 
could  be  attached  to  meet  the  costs. — "Whether,  if 
the  Plaintiff  had  been  suing  under  the  Married 
Women's  Property  Act,  1882,  without  a  next 
friend,  the  order  could  have  been  supported, 
quxre. — In  re  Andrews  (30  Ch.  D.  159)  observed 
upon. — The  appeal  being  allowed  with  costs,  held, 
that  the  costs  must  be  set  off  against  the  costs 
which  the  next  friend  had  been  ordered  to  pay, 
although  the  notice  of  appeal  did  not  purport  to 
be  given  through  the  next  friend,  for  that  so  long 
as  he  remained  on  the  record  as  next  friend  the 
proceedings  on  behalf  of  the  Plaintiff  must  be 
taken  as  carried  on  by  him.  In  re  Glanvill. 
Ellis  v.  Johnson    -        -        -       C.  A.  532 

6.  Hearing  in  CamerdI]    An  appeal  from 

an  injunction  to  restrain  the  Defendant  from  dis- 
closing confidential  information  was  ordered  to  be 
heard  in  private  without  the  consent  of  the  De- 
fendant, the  Plaintiff  stating  that  a  public  hearing 
would  defeat  the  object  of  the  action,  and  make 
success  on  the  appeal  useless  to  him.  Mellor  v. 
Thompson         -        -        -        -    C.  A.  65 

7.  Injunction — Arbitration —  Unauthorized 

use  of  Name — Jurisdiction — Lands  Clauses  Con- 
solidation Act,  1845.]  The  lessee  of  a  ferry  served 
a  notice  on  a  railway  company  on  behalf  of  him- 
self and  his  lessors  clainnng  compensation  for 
injury  to  the  ferry,  and  requiring  the  dispute  to 
be  submitted  to  arbitration  under  the  Lands 
Clauses  Act.  The  lessors  had  not  given  authority 
to  use  their  names ;  the  Act  of  the  railway  com- 
pany pi'ovided  for  compensating  the  lessors  of  the 
ferry  but.  did  not  mention  their  lessee ;  and  the 
notice'claimed  one  lump  sum  without  distinguish- 
ing the  interests  of  the  lessors  and  the  lessee. 
The  railway  company  brought  an  action  for  an 
injunction  to  restrain  the  lessee  from  proceeding 
to  arbitration  under  the  notice :  —  Held,  by 
Chitty,  J.,  that  a  proceeding  in  the  name  of  a 
person  who  had  given  no  authority  ought  to  bo 
stayed,  and  that  an  injunction  ought  to  be 
granted,  the  unauthorized  use  of  the  name  of  the 
lessors  distinguisliiug  the  case  from  North  London 
Raihoay  Company  v.  Great  Northern  Railway 
Company  (11  Q.  B.  D.  30)  -.—Held,  on  appeal, 
that  though  the  Court  in  which  an  action  is 
brought  has  jurisdiction  to  stay  proceedings  in 
it  if  it  has  been  brought  without  authority,  the 
Court  has  no  general  jurisdiction  to  restrain  per- 
sons from  acting  without  authority,  and  that  an 
injunction  could  not  be  granted  to  restrain  a 
person  from  taking  proceedings  out  of  Court  in 
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the  name  of  a  person  wlio  Lad  given  no  authority 
to  tise  it.  London  and  Blaokwall  Kailway 
Company  v.  Cross       -        -        -    C.  A.  364 

8.    Interrogatories — Discovery — General 

Allegation  of  Fraud — Agent — Pleading — Rules  of 
Supreme  Court,  1883,  Order  XIX.,  r.  6;  Order 
XXXL,  r.  20.]  The  Plaintiff  alleged  that  he  had 
emiDloyed  the  Defendant  as  a  stockbroker,  but 
that  the  Defendant  had  in  many  of  the  transac- 
tions dealt  with  himself  as  principal,  and  had 
also  charged  the  Plaintiff  with  moneys  not  paid. 
The  Plaintiff  delivered  interrogatories  asking  for 
the  particulars  of  the  dealings  on  behalf  of  the 
Plaintiff  and  the  names  of  the  persons  with  whom 
the  Defendant  had  dealt  and  the  amounts  paid. 
The  Defendant  refused  to  answer  on  the  ground 
that  the  Plaintiff  was  not  eu  titled  to  this  infor- 
mation until  after  decree : — Held,  by  Cotton  and 
Bowen,  L. JJ.  (dubitante  Fry,  L.J,),  that  though 
there  were  no  particulars  of  the  frauds  alleged, 
the  Plaintiff  was  entitled  to  discovery  in  order  to 
enable  him  to  give  details  of  the  frauds  alleged  : 
— Per  Bowen,  L.  J.,  Order  xix.,  rule  6,  is  a  rule  of 
pleading  only. —  Whijte  v.  Ahrens  (26  Ch.  D.  717) 
discussed.    Leitch  v.  Abbott         -    C.  A.  374 

9.    Payment  into  Court — Admission — 

Failure  to  answer  Afidavit — Bules  of  Supreme 
Court,  1883,  Order  xxxii.,  r.:6.]  The  Defendant, 
one  of  the  trustees  of  a  settlement,  in  letters 
written  to  the  Plaintiff,  his  co-trustee,  before  the 
commencement  of  this  action  for  the  administra- 
tion of  the  trusts,  admitted  having  received  £300, 
part  of  the  trust  funds,  and  invested  it  in  an  un- 
authorized way.  The  Plaintiff,  after  the  Defen- 
dant had  appeared  in  the  action,  took  out  a  sum- 
mons to  have  the  £300  brought  into  Court,  and 
jmade  an  affidavit  deposing  that  he  had  paid  the 

money  to  the  Defendant,  and  stating  the  admis- 
sions contained  in  the  Defendant's  letters  as  to  its 
application.  The  Defendant  did  not  answer  this 
affidavit  or  adduce  any  evidence.  Chitty,  J., 
ordered  the  money  into  Court  on  the  ground  that 
the  letters  were  a  sufficient  admission  within 
Order  xxxii.,  r.  6.  The  Defendant  appealed  : — 
Held,  that  as  the  Defendant  had  not  met  the 
.  affidavit,  there  was  a  sufficient  admission  that  the 
money  was  in  his  hands,  and  that  the  appeal  must 
be  dismissed. — Freeman  v.  Cox  (8  Ch.  D.  148) 
approved  and  followed. — Per  Fry,  L. J.,  whether 
the  letters  were  not  a  sufficient  admission  within 
Order  xxxii.,  rule  6,  quxre.    Poreett  v.  White 

[C. A.  52 

10.   Payment  out  of  Court—Rules  of  Su- 
preme Court,  1883,  Order  LV.,  r.  2,  sub-r.  1.]  The 
Court  refused  to  order  payment  out  of  Court  of  a 
sum  over  £1000  on  summons. — In  re  Brandram 
<25  Ch.  D.  366)  dissented  from.    In  re  Khodes 

[499 

11.    Sale  by  Court — Rules  of  Supi-eme 

Court,  1883,  Order  LL,  r.  1 ;  Order  LV.,  r.  3— Ori- 
ginating Summons — Approval  of  Sale  by  Court — 
Infant's  Real  Estate.']  Under  r.  3  (/)  of  Order 
LV.  the  Court  can  only  approve  of  a  sale  which 
the  executors  or  trustees  of  the  will  or  deed  to 
which  the  originating  summons  relates  could  have 
made  themselves. — Under  r.  1  of  Order  li.  the 
Court  has  power  to  order  a  sale  of  real  estate  only 
when  it  is  necessary  or  expedient  for  the  purposes 
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of  the  action  before  it  that  tho  j)roperty  should 
be  sold. — No  new  power  to  order  a  sale  is  con- 
ferred.   In  re  Kobinson.    Pickard  v.  Wheater 

[247 

12.   Security  for  Costs — Appeal — Appeal 

from  Order  to  strike  Solicitor  off  the  Roll.']  A  soli- 
citor who  appealed  from  an  order  striking  him  oif 
the  roll,  and  directing  an  account  and  payment  of 
moneys  due  from  him  to  clients  of  his  who  ob- 
tained the  order,  was  directed  to  give  security  for 
costs,  it  being  shewn  that  he  was  in  insolvent  cir- 
cumstances.— Whether  security  for  costs  would 
have  been  required  if  the  solicitor  had  appealed 
only  against  an  order  striking  him  off  the  roll, 
quxre.    In  re  Strong         _        _  273 

13.  Security  for  Costs — Residence  Abroad.] 

The  Plaintiff  obtained  an  injunction  to  restrain 
the  Defendants  from  parting  with  goods  alleged 
to  bear  improperly  the  Plaintiff's  trade-mark. 
Tlie  Defendants,  who  were  shipowners,  had  no 
interest  in  the  goods,  which  had  only  been  put  in 
their  hands  for  transmission.  S.,  a  resident  in 
America,  who  claimed  to  be  owner  of  the  goods, 
served  notice  of  motion  that  he  might  be  at  liberty 
to  reship  the  goods  to  a  foreign  port,  and  that  if 
necessary  he  might  be  added  as  a  defendant  to  the 
action : — Held  (affirming  the  order  of  Bacon,  V.C.), 
that  S.  must  give  security  for  the  costs  of  the 
motion,  for  that  whatever  his  position  as  to  costs 
might  be  if  and  when  he  was  made  a  defendant, 
he  must  on  this  motion  be  treated  as  a  person 
resident  abroad  coming  forward  to  enforce  a  right, 
and  stood  in  the  position  of  a  plaintiff.  Apolli- 
naris  Company  v.  Wilson  -        -      C.  A.  632 

14.    Security  for  Costs — Trustee  in  Ban?:- 

ruptcy — Insolvent  Plaintiff.]  The  Court  will  not 
require  security  for  costs  to  be  given  by  a  plain- 
tiff who  sues  as  trustee  in  bankruptcy  even  where 
he  is  in  insolvent  circumstances. — Denston  v. 
Asliton  (Law  Eep.  4  Q.  B.  590)  approved, — The 
observations  of  Pearson,  J.,  in  Pooley's  Trustee  in 
Bankruptcy  v.  Wlietliam  (28  Ch.  D.  38)  dissented 
from.    Cowell  v.  Taylor       -        -    C.  A.  34 

15.  — —  Setting  aside  Judgment  —  Rules  of 
Supreme  Court,  1883,  Order  xxvii.,  r.  15.]  The 
Defendant  to  an  action  disobeyed  an  order  to 
produce  documents  for  inspection ;  her  defence 
was  struck  out,  and  judgment  given  against  her 
in  default  of  a  defence.  There  was  evidence  that 
her  solicitor  had  explained  to  her  the  effect  of 
the  order  for  production  and  the  consequence  of 
disobeying  it.  The  Court  refused  to  set  aside 
the  judgment  on  any  terms.    Haigh  v.  Haigh 

[478 

16.    Staying  Proceedings — Non-payment 

of  Costs — Trial — Contempt.]  Where  a  plaintiff 
is  in  contempt  through  breach  of  an  order  for 
payment  of  tlie  costs  of  an  application  in  the 
action,  the  Court  will,  at  the  instance  of  the  de- 
fendant, upon  the  action  being  called  on  for  trial, 
stay  all  further  proceedings  until  the  plaintiff  has 
cleared  his  contempt.  An  application  for  pay- 
ment prior  to  the  case  being  called  on  is  not 
necessary.    In  re  Neal.    Weston  v.  Neal  437 

17.    Staying  Proceedings — Non-payment 

of  Costs.]  Where  a  party  prosecuting"  proceed- 
ings is  in  contempt  for  not  paying  costs,  the 
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proceedings  will  be  stayed. 

GETT  V.  ReVETT 


Costs — Higher  or  lower  scale 
See  Company.  6. 


In  re  Youngs.  Dog- 

-  239 

-  328 


consideration  — 
-  665 

344 


237 


 Costs  —  Order  on  further 

Insolvent  estate     _        _  - 
See  Will.  2. 

—  Costs — Vendor  and  Purchaser  Act  - 
See  Vendor  and  Purchaser.  1. 

 Infant — Next  friend    -        -  - 

See  Infant.  3. 
 Infant  trustee — Decree  against 

See  Infant.  2. 
'  Lands  Clauses  Act      _        _  _ 

See  Lands  Clauses  Act.  1. 
 Lunacy  Regulation  Act 

See  Lunatic.  3. 
 Mortgage  suit      -        -    42,  67,  312, 

See  Mortgage.    1,  2,  3,  6. 
 Patent  suit       -        -        -  - 

See  Patent.  3. 
 Specific  performance — Form  of  order 

See  Specific  Performance. 
 Trustee  Acts         -        -        -  351 

See  Trustee  Acts.    1,  2. 
PREFERENCE  SHARES     -        -  - 

See  Company.  5. 
PRESCRIPTION        -        -        -  - 

See  Light. 
PRINCIPAL  AND  AGENT— Promoter  of 

pany — Commission  -        -  - 

See  Company.  G. 

PRIORITY— Mortgage— Notice— Solicitor 
See  Mortgage.  8. 
Mortgage  of  shares      _        _  _ 

See  Company.  9. 
Successive  appointments 
See  Power.  1. 
PROBATE  ACTION— Costs  of 

See  Administration.  1. 

PROMOTER  OF  COMPANY— Agent  for  vendor- 
Commission  -  -  -  -  328 
See  Company.  6. 

PROVISIONAL  LIQUIDATOR— Appointment  of 
— Commencement  of  winding-up  78 
See  Company.  13. 

PUBLIC  BODY— Land  taken  by— Way  of  neces- 
sity -  -  -  -  -  679 
See  Way. 

PUBLIC  LIBRARY— Foreign  treatise— Publica- 
tion of  patent  ^  _  _  241 
See  Patent.  2. 

PUBLICATION— Patent  -  -  -  241 
See  Patent.  2. 

PURCHASE-MONEY— Interest  on  -  -  168 
See  Vendor  and  Purchaser.  2. 

"  Payment  out  of  Court  -        -        -  607 

See  Lands  Clauses  Act.  1. 

RECEIVER  —  Administration  action — Right  of 
retainer  _  _  _  _  440 
See  Administration,    3.  , 
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399 


216 


522 


261 

554 
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-  658 

-  485 
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 Mortgage — Discharge  of       -        -  500 

See  Mortgage.  5. 
RECONCILIATION— Separation  agreement  524 

See  Husband  and  Wife.  2. 

RECOVERY  OF  LAND — Joinder  of  cause  of  action 


[68 

-  251 

-  454 


See  Practice.  1. 
RECTIFICATION— Disentailing  deed 

See  Tenant  in  Tail. 
 Register  -        -        -  - 

See  Trade-mark.  3. 
REDEMPTION— Day  fixed  for— Receipt  of  rents 

See  Mortgage.    5.  [500 
 Form  of  judgment — Second  mortgage  312 

See  Mortgage.  6. 

 Transfer  of  mortgage — Indorsed  receipt  151. 

See  Mortgage.  9. 

REDUCTION  OF  CAPITAL  -  166 

See  Company.  7. 
REGISTRATION-Trade-mark  -    323,  340,  454 

See  Trade-mark.    ],  2,  3. 
RENT — Apportionment — Tenant  for 

ing  lease     _        _  _ 

See  Settled  Land  Act.  1. 
REPUGNANCY— Executory  devise  -  130 

See  Will.  9. 

RES  JUDICATA— Partnership  debt— Proceedings 
against  estate  of  deceased  partner  17T 
See  Partnership.  1. 

RESIDUARY  GIFT— Appointment  -  308 

See  Power.  3. 


life— Min- 
-  504 


196 


RESIDUARY  LEGATEE— Action  against 
See  Limitations,  Statute  op. 

RESOLUTION— Company— Increase  of  capital 

See  Company.    4.  L211 
 Company — Reduction  of  capital — Alteration 

of  articles     -         -        -         -  166 

See  Company.  T. 
 Company — Winding-up         -        -  78 

See  COmpaxv.  13. 

RESTRAINT  ON  ANTICIPATION- 

friend 

See  Practice.  5. 
 Electioa  -        -  - 

See  Election.  2. 
RESULTING  TRUST  - 

See  Trust. 
RETAINER— Right  of 

See  Administration.  3. 

REVERSION— Married  woman      -        -  402 
See  Husband  and  Wife.  1. 

REVOCATION— Appointment— Codicil    -  449 

See  Power.  2. 
  Successive  appointments — Priority  -  668 

See  PowEH.  1. 

RULES  OF  SUPREME  COURT,  1883,  Order  XVIII., 


-Costs  of  next 

-  532 

-  275 


440 


r.  2  - 

See  Practice.  1. 
Order  XIX.,  r.  6 

See  Practice.  8. 
Order  XXVII.,  r.  15 

See  Practice.  15. 


68 


-  374 


-  478 
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BULES  OF  SUPREME  COURT,  IBSZ— continued. 
  Order  XXXL,  r.  20      -        -        -  374 

See  Practice.  8. 
 Order  XXXII.,  r.  6      -        -        -  52 

See  Practice.   9.  / 
  -        -        -  399 

See  Patent.  3. 
 Order  XXXVIII.,  r.  19a        -        -  522 

See  Teustee  Acts.  1. 
 Order  L.,  r.  8     -        -        -        -  296 

See  Solicitor.  2. 
  Order  LI.,  r.  1   -        -        -        -  247 

See  Practice.  11. 
  Order  LV.,  r.  2,  sub-r.  1         -        -  499 

See  Practice.  10. 
 r.  2,  sub-r.  16      -        -        -  665 

See  Will.  2. 
 r.  3-        -        -        -        -  247 

;8'ee  Practice.  11. 
  Order  LVIII.,  r.  15      -        -       595,  623 

See  Practice.    3,  4. 
  Order  LXV.,  r.  1         -        -  607 

See  Lands  Clauses  Act.  1. 
  ■  rr.  8,  9     -        -        -        -  328 

See  Company.  6. 

SALE— Infant's  real  estate   -        -        -  247 

See  Practice.  11, 
  Lands  Clauses  Act      _        _        _  219 

See  Lands  Clauses  Act.  2. 
  Mortgage  suit — Costs  of  abortive  sale  42 

See  Mortgage.  3. 
— —  Under  authority  of  Act         -        -  412 

See  Burial  Ground. 

SECURITY  FOR  COSTS         -  34,  273,  630,  632 

See  Practice.    2,  12,  13, 14. 

SEPARATE  ESTATE-Costs  of  next  friend  532 
See  Practice.  5. 

SEPARATE  USE  — Covenant  to  settle  after- 
acquired  property  -  -  -  81 
See  Settlement!  1. 

SEPARATION  AGREEMENT        -        -  524 

See  Husband  and  Wife.  2. 

SERVICE— Petition  under  Trustee  Act  -  522 
zS'ee  Trustee  Acts.  1. 

SETTLED  LAND  ACT— Blineral  Lease— i5  &  46 
Vict.  c.  38,  ss.  11,  63 — Setting  aside  part  of  Bent 
— Tenant  for  Life  impeachahle  for  Waste — Person 
entitled  for  Life  to  Income  of  Proceeds  of  Land 
subject  to  Trust  for  Sale  and  to  Bents  until  Sale.'] 
A  person  who  is  entitled  for  his  life  to  the  income 
of  the  money  to  arise  from  the  sale  of  settled  land 
and  to  the  rents  and  profits  of  the  settled  land 
until  sale,  although  to  be  deemed  a  tenant  for 
life  under  sect.  63  of  the  Settled  Land  Act,  1882, 
is  not,  properly  speaking,  "  impeachable  for  waste 
in  respect  of  minerals"  within  the  meaning  of 
sect.  IL — Nevertheless,  where  a  lease  of  unopened 
minerals  is  made  by  such  a  person  under  the  pro- 
visions of  the  Act,  three-fourths  of  the  rents  and 
royalties  should  be  set  aside  as  capital  moneys 
arising  under  tl)e  Act,  and  the  residue  only  should 
go  as...rent3  ^nd  profits. — Order  of  Bacon,  V.C., 
varied.    In  re  Kidge,    Hellard  v.  Moody  504 


SETTLED  LAND  ACT— continued. 

2.    Person  having  Powers  of  Tenant  for 

Life— 4:5  &  46  Vict.  c.  38,  s.  2,  suh-8.  5 ;  «.  56, 
suh-s.  2  ;  s.  58,  suh-s.  1,  cl.  vi.  and  ix. — Trust  /or 
Accumulation — Person  not  entitled  to  Possession.'] 
A  testator  by  will  dated  in  1883  devised  an  estate 
to  the  use  of  trustees  for  a  term  of  1300  years  and 
subject  thereto  to  his  son  H.  S,  for  life,  with  re- 
mainders over  in  strict  settlement.  The  trusts  of 
the  term  were  to  raise  portions,  to  pay  annuities, 
H.  S.  being  one  of  the  annuitants,  and  to  apply 
the  residue  as  a  sinking  fund  to  pay  off  mortgage 
debts  and  other  charges.  It  was  estimated  that 
the  trusts  of  the  term  would  require  from  fifteen  to 
twenty  years  for  their  fulfilment.  The  testator 
directed  that  the  trustees  should  "  during  the 
continuance  of  the  last-mentioned  trusts"  enter 
into  and  hold  possession  of  the  rents  and  profits  of 
the  estate  "  and  not  deliver  the  same  to  any 
person  beneficially  interested  in  any  part  thereof," 
and  should  manage  tlie  estate  as  therein  men- 
tioned. Very  full  powers  of  management  were 
given  to  the  trustees,  provided  that  when  all  the 
trusts  of  the  term  should  have  been  fully  paid  and 
satisfied  the  term  should  cease.  He,  moreover, 
gave  to  the  trustees  such  other  powers  over  the 
estate  as  were  given  to  a  tenant  for  life  in  posses- 
sion by  the  Settled  Land  Act,  1882 : — Held 
(affirming  the  decision  of  Bacon,  V.C.),that  H.  S. 
was  a  person  having  the  power  of  a  tenant  for  life 
of  the  estate  within  the  meaning  of  sect.  58,  sub- 
sect.  1,  cl.  ix.  of  the  Settled  Land  Act,  1882,  and 
that  his  consent  was  necessary  under  sect.  56,  sub- 
sect.  2,  to  the  effectual  exercise  by  the  trustees  of 
the  powers  of  sale  and  enfranchisement  contained 
in  the  will.    In  re  Clitheroe  Estate    C.  A.  135 

3.    Tenant  for  Life  —  Persons  having 

Powers  of  Tenant  for  Life — Discretionary  Trust 
for  Application  of  Income  during  Life — Settled 
Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  2,  suh-s.  5, 
6,  10  (cl.  i.) ;  s.  51 ;  .s.  58,  suh-s.  1  (els.  vi.,  ix.).] 
A  trust,  although  it  be  to  last  during  the  life  of 
A.,  to  apply  the  rents  and  profits  of  an  estate  for 
the  benefit  of  A.  and  of  his  wife  and  his  children, 
if  any,  does  not  constitute  A.  or  A.  and  his  wife 
together,  a  tenant  for  life  of  the  estate  under 
sect.  2,  sub-sect.  6  of  the  Settled  Land  Act,  1882, 
or  a  person  with  the  powers  of  a  tenant  for  life 
under  sect.  58  of  that  Act.— Decision  of  Pearson,  J., 
afiirmed. — The  word  "possession,"  in  sect.  2,  sub- 
sect.  5,  and  in  sect.  58,  sub-sect.  1,  is  to  be  read  as 
in  antithesis  to  "  remainder  "  or  "  reversion." — 
The  words  "  so  entitled,"  in  sect.  2,  sub-sect.  6 
mean  entitled  under  the  direction  in  the  preceding 
sub-section,  i.e.  for  life.  In  re  Atkinson.  At- 
kinson V.  Bruce         -        -        -    C.  A.  577 

SETTLEMEm— After-acquired  Property  of  Wife 
— Covenant  hy  Husband  that  he  and  his  Wife 
would  settle— Becital  of  Agreement  for  Settlement — • 
Property  afterivards  acquired  by  Wife  ''''for  her 
separate  use."]  A  marriage  settlement  contained 
a  recital  of  an  agreement  that  all  such  personal 
estate  above  a  certain  value  as  should  during  the 
coverture  be  given  or  bequeathed  to  or  otherwise 
vest  in  the  wife  should  be  settled,  and  that  the 
husband  should  enter  into  the  covenant  in  that 
behalf  thereinafter  contained.  The  corresponding 
operative  i^art  of  the  deed  Avas  a  covenant  by  the 
husband  alone  (without  the  usual  words:  "It  is 
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hereby  agreed")  that  he  and  his  wife  would  settle 
such  property,  and  that  until  such  settlement  the 
husband  and  wife  should  stand  possessed  of  the 
same  upon  the  trusts  of  the  settlement.— The  wife 
as  well  as  the  husband  executed  this  settlement, 
and  during  the  coverture  property  was  given  to 
the  wife  for  her  separate  use : — Held,  that  the 
operative  words  were  sufficiently  ambiguous  to 
enable  the  Court  to  look  at  the  recitals,  aud  that 
on  the  whole  instrument  the  wife's  after-acquired 
separate  property  was  bound  by  the  covenant. 
In  1-e  De  Ros'  Trust.    Haedwicke  v.  Wilmot 

[81 

2.    After-acquired  Property  of  Wife  — 

Covenant  to  settle — Release  hy  Wife  in  mistake 
hefore  Marriage  set  aside  after — Additional  Pro- 
perty coming  to  her  thereby.']  By  a  marriage 
settlement  made  in  1859,  after  a  recital  that  the 
wife  was  entitled,  amongst  other  property,  to 
£10,000,  part  of  her  share  of  the  residue  of  a 
testator's  estate,  in  the  hands  of  the  executors  of  a 
will  and  secured  by  mortgage,  this  £10,000  was 
settled,  and  the  husband  and  wife  covenanted  for 
the  settlement  of  all  the  estate,  property,  and 
effects  exceeding  £300  at  one  time  which  the 
husband  and  wife,  or  either  of  them  in  her  right, 
ehould  at  any  time  or  times  subsequent  to  the 
marriage  and  during  the  coverture  become  pos- 
sessed of  or  entitled  to  at  law  or  in  equity  by  any 
means  whatsoever.  The  day  before  the  settle- 
ment, the  wife,  then  a  spinster  and  of  full  age,  had 
executed  a  general  release  to  the  executors  of  the 
will  of  all  her  claims  to  the  estate  of  the  testator. 
It  subsequently  appeared  that  her  share  in  the 
residue  was  greatly  in  excess  of  the  amount  at 
which  it  was  stated  in  the  release,  and  on  the  10th 
of  February,  1885,  while  the  coverture  was  still 
subsisting,  an  order  was  made  by  the  Court  of 
Appeal  setting  aside  the  release : — Held,  first,  that 
the  covenant  did  not  apply  to  any  personal  pro- 
perty (other  than  the  £10,000)  to  which  the  wife 
was  entitled  at  the  moment  of  the  marriage ; 
secondly,  that  as  the  right  to  recover  anything 
further  in  respect  of  the  wife's  share  of  the  residue 
had  been  barred  by  the  release,  and  only  revived 
when  it  was  set  aside  by  the  order  of  the  Court, 
the  additional  residuary  property  thus  recovered 
must  be  treated  as  having  come  into  existence,  or 
at  any  rate  into  possession,  at  the  date  of  the 
order ;  and  thirdly,  that  not  only  the  capital  sum 
recovered,  but  also  the  income  thereon  up  to  the 
date  of  the  order,  must  be  treated  as  a  lump  sum 
falling  in  when  the  release  was  set  aside,  and 
consequently  as  bound  by  the  covenant.  In  re 
Oarnett.    EpBiNSON  V.  Gandy     -        -  648 

3.    After- acquired  Property  of  Wife  — 

Volunteer  claiming  benefit  of  Covenant — Maxim, 
"  Equity  loolcs  on  that  as  done,  which  ought  to  be 
done"  —  Power  —  Defective  Execution.]  The 
maxim  tliat  lEquity  looks  upon  that  as  done  which 
ought  to  be  done  applies  only  (in  cases  depending 
on  contract)  in  favour  of  persons  who  are  entitled 
to  enforce  the  contract,  and  cannot  be  invoked  by 
volunteers. — By  a  marriage  settlement  executed 
in  1853,  certain  personal  estate  was  assigned  to 
trustees  upon  trust  in  case  the  husband  should 
die  in  the  lifetime  of  the  wife,  and  there  should 
be  no  children  of  the  marriage,  to  stand  possessed 
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thereof  for  the  wife,  her  executors,  administrators 
and  assigns.  —The  settlement  contained  a  covenant 
by  the  husband  and  wite  that  any  real  estate  |to 
which  the  wife  should  become  entitled,  whether 
in  possession,  reversion,  remainder,  or  expectancy, 
or  over  which  she  should  have  an  absolute  power 
should  be  assured  to  the  trustees  to  be  held  by 
them  upon  the  same  trusts  as  the  above-mentioned 
personal  estate,  or  as  near  thereto  as  the  nature  of 
the  property  would  admit  of,  aud  until  so  assured 
should  be  subject  to  the  trusts  and  enjoyed  ac- 
cordingly. By  a  deed  executed  in  1873,  certain 
lands  called  the  Stonehouse  property  were  con- 
veyed to  trustees  for  the  wife  during  the  joint 
lives  with  restraint  on  anticipation,  remainder  to 
her  for  life,  remainder  as  she  should  by  deed  or 
will  appoint,  and  in  default  of  appointment  to  the 
husband  in  fee.  By  a  codicil  to  her  will  made  in 
her  husband's  lifetime  the  wife  devised  the  Stone- 
house  property  to  two  persons.  The  husband  died 
in  May,  1862,  and  the  wife  in  the  month  of  June 
following.  She  never  republished  her  will  or 
codicils.  There  were  no  children  of  the  marriage, 
and  the  Stonehouse  property  was  never  assured  to 
the  trustees  on  the  trusts  of  the  marriage  settle- 
ment. In  an  action  to  administer  the  real  and 
personal  estate  of  the  wife  : — Held,  that  the  cove- 
nant to  assure  after-acquired  property  could  not 
be  enforced  or  treated  as  operative  in  favour  of 
the  heir-at-law,  that  the  declaration  of  trust 
annexed  to  it  could  not  be  regarded  in  his  favour 
as  a  defective  execution  of  a  power  which  the 
Court  would  cure,  and  that  the  codicil  being  a 
good  execution  of  the  power  of  appointment  con- 
tained in  the  deed  of  1873,  the  two  devisees 
therein  mentioned  were  entitled  to  the  Stonehouse 
property.  In  re  Anstis.  Chetwynd  v.  Morgan. 
Morgan  v,  Chetwynd  -        -        -    C.  A.  596 

4.   Construction — "  Free  from  all  Deduc- 
tions " — Covenant  by  Settlor  for  Payment  of  a  sum 
of  Money  during  his  Life  or  after  his  Death — Suc- 
cession Duty  Act  (16  &  17  Vict.  c.  51),  ss.  1,  42,  44 
—Legacrj  Duty  Act  (36  Geo.  3,  c.  52),  s.  6.]  The 
father  of  a  married  woman  covenanted  with  trus- 
tees for  payment  to  them  at  such  time  or  times 
during  his  life  as  he  should  think  fit,  or  within 
twelve  calendar  months  after  his  death,  of  the  sum 
of  £10,000  "  free  from  all  deductions  whatsoever," 
and  for  payment  to  them  in  the  meantime  of 
an  annuity  of  £200,  the  principal  sum  and  the 
annuity  to  be  held  upon  the  trusts  therein  men- 
tioned for  the  daughter  and  her  family.  The 
covenantor  did  not  pay  any  part  of  the  £10,000  in 
his  lifetime,  but  after  his  death  his  executor  paid 
to  the  trustees  the  full  sum  of  £10,000.  The 
Crown  claimed  succession  duty  from  the  trustees, 
who  paid  it,  and  claimed  repayment  from  the 
executor  on  the  ground  that  the  £10,000  was  to 
be  paid  free  from  all  deductions.  Both  parties 
agreed  that  the  fund  was  liable  to  succession  duty, 
and  argued  the  case  on  that  footing.  Bacon,  V.C., 
decided  that  the  fund,  and  not  the  covenantor's 
estate,  must  bear  the  duty  if  payable: — Held 
(affirming  the  decision  of  Bacon,  V.C.),  that  if  the 
duty  was  payable  it  must  be  borne  by  the  fund, 
for  tliat  the  relation  between  the  trustees  and  the 
executor  was  simply  that  of  creditors  and  debtor, 
that  the  executor  was  not  liable  to  be  called  on 
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by  the  Crown  for  the  duty,  and  that  when  he  had 
paid  the  £10,000  in  full  to  the  trustees,  he  had 
discharged  his  testator's  obligation,  and  was  not 
concerned  with  the  question  whether  succession 
duty  was  payable. — Whether  any  succession  duty 
was  payable  on  the  death  of  the  covenantor, 
qusere.    In  re  Higgins.    Day  v.  Turnell 

[C.  A.  142 

6.  Construction — Ultimate  Limitation _  to 

Next  of  Kin  of  Wife — Time  for  ascertaining  Next 
of  Kin  entitled.']  A  testator  by  his  will  directed 
that  the  shares  of  his  daughters  in  his  residuary 
estate  should  be  settled,  the  ultimate  limitation, 
in  case  a  daughter  should  not  leave  any  child  or 
children  who  should  be  living  at  the  decease  of 
the  survivor  of  herself  and  lier  husband,  being  in 
trust  for  the  person  or  persons  who  under  the 
Statutes  of  Distribution  "  would  on  her  decease 
have  been  entitled  thereto  in  case  she  having 
survived  her  husband  and  had  then  died  possessed 
thereof  and  intestate."  A  daughter  having  died 
without  issue,  leaving  her  husband  surviving : — 
Held,  that  her  next  of  kin  to  take  under  the 
ultimate  limitation  were  to  be  ascertained  at  the 
time  of  her  own  death,  and  not  at  the  time  of  the 
death  of  her  husband. — Chalmers  v.  North  (28 
Beav.  175)  disapproved.  Dkuitt  v.  Seaward. 
In  re  Ainsworth.    Ainsworth  v.  Seaward  234 

 Descent — Right  heirs  of  wife's  mother  95 

^ee  Descent. 

SHAKES — Conditional  application  for      -  120 
See  Company.  10. 

 Mortgage  of      -        -        -        -  19 

See  Company.  9. 
— -  Preference        -        -        ^        -  261 
See  Company.  1. 

^OUCIIQ'K— Costs— Solicitors'  Eemuneration  Act, 
1881  (44  &  45  Vict  c.  44),  s.  2— General  Order, 
August,  1882,  r.  2,  sub-s.  (c) — Partition  Action — 
Costs  of  Defendants'  Solicitors  —  Conveyancing.'] 
In  a  partition  action  an  order  was  made  for  the 
sale  of  the  estate  and  payment  of  the  costs  of  all 
parties  out  of  the  proceeds.  The  Plaintiff,  who 
was  the  owner  of  one-fourth  of  the  estate,  had 
the  conduct  of  the  sale,  and  his  solicitor  was  paid 
his  costs  in  accordance  with  rule  2,  sub-sect,  (a)  of 
the  General  Order  under  the  Solicitors'  Remu- 
neration Act,  1881  '.—Held  (reversing  the  decision 
of  Bacon,  V.C.),  that  the  solicitors  of  the  Defen- 
dants, who  were  the  owners  of  the  other  three- 
fourths  of  the  estate,  were  entitled  to  be  paid  the 
costs  of  perusing  the  conveyance  and  obtaining 
its  execution  by  their  clients  under  rule  2,  sub- 
sect,  (c).   Humphreys  v.  Jones       -      C.  A.  30 

2.  Lien — Delivery  up  of  Papers — Bules  of 

Supreme  Court,  1883,  Order  L.,  r.tS — Promotion 
Expenses — Statutory  Debt.]  The  Court  has  juris- 
diction, upon  payment  into  Court,  or  giving 
security  for  a  sum  sufficient  to  answer  the  soli- 
citor's demand,  to  order  before  taxation  delivery 
up  by  a  solicitor  of  the  client's  papers,  .where 
retention  by  the  solicitor  of  the  papers  on  which 
he  claims  a  lien  would  embarrass  the  client  in 
the  prosecution  or  defence  of  pending  actions. — 
Qux-re  (per  Lindley,  L.J.),  whether  the  jurisdic- 
tion is  not  extended  by  Order  l.,  r.  8. — This  lien 
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is  confined  to  what  is  due  to  the  solicitor  in  that 
character,  and  does  not  extend  to  general  debts. 
Accordingly  the  lien  of  the  solicitor  of  a  railway 
company  for  his  costs  does  not  include  costs  in- 
curred in  relation  to  the  promotion  of  the  com- 
pany before  incorporation,  such  costs  by  the  usual 
clause  in  the  Act  having  been  made  a  statutory 
debt  to  be  paid  by  the  company.    In  re  Galland 

[296 

3.    Negligence— Summary  Jurisdiction — 

Omission  to  procure  Investment  of  Purchase-money 
paid  into  Court — Damages — Costs — Liability  of 
Solicitor  to  a  Person  who  was  not  his  Client.]  An 
order  was  obtained  by  the  solicitor  for  the  Plain- 
tiff that  the  purchaser  of  property,  sold  under  an 
order  of  the  Court  in  an  action,  should  pay  his 
purchase-money  into  Court,  and  that  the  money 
when  paid  in  should  be  invested  in  Consols.  The 
Plaintiff  had  the  conduct  of  the  sale.  The  money 
was  paid  into  Court  by  the  purchaser,  but  the 
Plaintiff's  solicitor  omitted  to  leave  with  the  Pay- 
rfl aster  the  necessary  request  for  its  investment, 
and  consequently  the  investment  was  not  made. 
On  the  further  consideration  of  the  action  it  was 
ordered  that  the  balance  of  the  purchase-money, 
after  the  payment  of  certain  costs,  should  be  paid 
to  the  receiver  in  the  action,  in  part  satisfaction 
of  a  balance  due  to  him.  The  carriage  of  the 
order  was  given  to  the  receiver,  and  he  then  dis- 
covered that  the  purchase-money  had  not  been 
invested.  He  took  out  a  summons,  asking  that 
the  Plaintiff's  solicitor  might  be  ordered  to  pay 
to  him  the  amount  of  interest  lost  by  the  non- 
investment  of  the  purchase-money  : — Held,  that 
the  solicitor,  as  the  officer  of  the  Court  having  the 
conduct  of  the  sale,  was  responsible  not  only  to 
his  client  but  to  the  Court  for  the  due  discharge 
of  his  duty,  and  that  he  must  make  good  to  the 
person  entitled  the  loss  of  interest,  but  that  he  was 
entitled  to  a  set-off  in  respect  of  a  gain  which 
had  resulted  from  a  fall  in  the  price  of  Consols 
between  the  time  when  the  investment  ought  to 
have  been  made  and  the  date  of  the  order  on 
further  consideration: — Held,  that  this  liability 
could  be  enforced  by  summons  in  the  action. — 
On  allowing  the  set-oft",  it  appeared  that  the 
amount  to  be  paid  by  the  solicitor  would  be  only 
£5  8s.  6d.  -.—Held,  that  the  solicitor  must  pay  the 
costs  of  the  summons.  Batten  v.  Wedgwood 
Coal  and  Iron  Company    -        -        -  346 

 Agent— Signature  of   -        -        -  160 

See  Lunatic.  3. 

 Attesting  witness — Right  to  charge  for  pro- 
fessional services  -  -  -  665 
See  Will,  2. 

 Mortgage — Notice— Priority  -        -  671 

See  Mortgage.  8. 

■  Officer  of  company      -        -        -  425 

See  Company.  12. 

 Order  to  strike  off  roll — Appeal       -  27$ 

iSee  Practice.  12. 

SPECIAL  RESOLUTION— Increase  of  capital  211 
See  Company.  4. 

SPECIFIC  DEVISE— Charge  of  costs  on  -  485 
See  Administration.  1. 
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SPECIFIC  PERFORMANCE— Prac/ice—De/awii- 
ing  Defendant — Fiirtlier  Consideration — Form  of 
Order.']  Form  of  order  on  further  consideration 
in  an  action  for  specific  performance  by  vendor 
where  the  Defendant  has  persistently  endeavoured 
to  evade  the  judgment.  Morgan  v.  Bbisco  216 
 Joinder  of  cause  of  action      -        -  68 

See  Practice.  1. 
STATUTES : 

6  Anne,  c.  I'i— Tenants  for  Life  -        -  320 

See  Tenant  pur  autre  vie. 
36  Geo.  3.  c.  52,  s.  G~Legacy  Duty       -  142 

See  Settlement.  4. 

2  &  3  Will.  4,  c.  71,  s.  3— Prescription  -  554 

See  Light. 

3  &  4  Will.  4,  c.  27,  s.  ^^—Limitations  -  196 

See  Limitations,  Statute  of. 

3  &  4  Will.  4,  c.  74,  ss.  40,  4:7— Fines  and  Re- 
coveries -  —  -  -  251 
See  TENi^T  IN  Tail. 

3  &  4  Will.  4,  c.  106,  s.  4— Inheritance  -  95 
See  Descent. 

1  Vict.  c.  26,  s.  15— Wills  -        72,  665 

See  Will.    1,  2. 

1  Vict.  c.  28 — Limitations  -        -  196 

See  Limitations,  Statute  of. 

3  &  4  Vict.  c.  87,  s.  49 — Metropolis  Improve- 
ment -  -  -  -  607 
See  Lands  Clauses  Act.  1. 

8  &  9  Vict.  c.  18,  s.  1— Lands  Clauses  -  607 
See  Lands  Clauses  Act.  1. 

 s.  9       -        -        -        -  219 

See  Lands  Clauses  Act.  2. 

13  &  14  Vict.  c.  60,  ss.  2,  5,  32,  S4^Trustees 

See  Trustee  Acts.    2.  [351 

16  &  17  Vict.  c.  51,  ss.  1,  42,  44 — Succession 
Duty  -  "  -  -  -  142 
See  Settlement.  4. 

16  &  17  Vict.  c.  70,  s.  131— Lunacy  Regula- 
tion -  -  -  -  161,  164 
Sec  Lunatic.    1;  2. 

18  &  19  Vict.  c.  95,  ss.  9,  11- 
PuUic  Offices 

See  Lands  Clauses  Act.  1. 
20  &  21  Vict.  c.  85,  s.  25 — Divorce  Court 
See  Husband  and  Wife.  2. 


Downing  Street 
-  607 


524 


25  &  26  Vict.  c.  86,  s 

s.  12,  13,  14.  15- 

—Lunacy 

Regidation  - 

-  160 

See  Lunatic. 

3. 

25  &  26  Vict.  c.  89,  s. 

23 — Companies 

-  420 

See  Company. 

11. 

 s.  30  - 

19 

See  Company. 

9. 

 s.  43 

-  226 

5^ee  Company. 

8. 

 s.  50 

-  166 

See  Company. 

7. 

 s.  51 

-  211 

See  Company. 

4. 

 .:S.  164  - 

-  425 

/S'ee  Company. 

12. 

 s.  165.  - 

-  496 

See  Company. 

3. 

 Sched.     Table  A.,  arts 

See  Company.  1. 
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STATUTES-continued. 

30  &  31  Vict.  c.  131,  s.  9  -        -        -  166 

See  Company.  7. 
32  &  33  Vict.  c.  4Q—HindG  Palmers     -  440 

See  Administration,  3. 
32  &  33  Vict.  c.  71,  ss.  31,  id— Bankruptcy  100 

See  Company.  2. 

36  &  37  Vict.  c.  66,  s.  50— Judicature    -  623 

See  Practice.  4. 

37  &  38  Vict.  c.  78— Vendor  and  Purchaser  344 

See  Vendor  and  Purchaser.  1. 

38  &  39  Vict.  c.  91,  s.  10— Trademarks  Regis- 

tration -  -  -  -  340 
See  Trade-mark.  1. 

44  &  45  Vict.  c.  44,  s.  2 — Solicitcn-s'  Remunera" 

Hon  -        -        -  30 

See  Solicitor.  1. 

45  &  46  Vict.  c.  38,  s.  2,  sub-s.  5 ;  s.  56,  sub- 

s.  2 ;  s.  58,  sub-s.  1,  el.  vi.  and  ix. — 

Settled  Land  Act    -         -         -  135 

See  Settled  Land  Act.  2. 
 sub-ss.  5,  6,  10  (cl.  1);  s.  51; 

s.  58,  sub-s.  1  (els.  vi.,  ix.)         -  577 

See  Settled  Land  Act.  3. 
•  ss.  11,  63         -        -        -  504 

See  Settled  Land  Act.  1. 
45  &  46  Vict.  c.  39,  s.  3,  sub-s.  1,  cl.  2—C<mvey- 

ancing         _         _         _         _  635 

See  Mortgage.  1. 

45  &  46  Vict.  c.  75,  s.  5 — Married  Women^s  Pro- 

perty -        -        -        -  402 

See  Husband  and  Wife.  1. 

46  &  47  Vict.  c.  57,  s.  32 — Patents,  Designs,  and 

Trade-marks  -         -        -  638 

See  Patent.  1. 
46  &  47  Vict.  c.  xi.,  ss.  6,  7,  d—St.  Saviour's 


Church  Rate  Abolition 
See  Burial  Ground. 
47  &  48  Vict.  c.  72,  ss.  3,  5- 
Grounds 

See  Burial  Ground. 


-  412 

-Disused  Burial 

-  412 

-  296 


239, 437 


STATUTORY  DEBT  - 

See  Solicitor.  2. 

STAYING  PROCEEDINGS  - 

See  Practice.    16,  17. 
SUBSCRIBER  OF  MEMORANDUM  OF  ASSOCIA- 
TION -        -        -        -  420 

See  Company.  11. 
SUCCESSION  DUTY— Covenant  to  pay  free  from 
all  deductions       _        _        -  142 
See  Settlement.  4. 

SUMMONS — Liability  of  solicitor  for  negligence 

— Summary  jurisdiction  -        -  346 

See  Solicitor.  3. 
 Originating 

See  Practice.  11. 
 Payment  out  of  Court  - 

See  Practice.  10. 
SURETY — Directors  of  company — Contribution 

See  Company.    2.  [100 


-  247 


-  499 


SURVIVING  PARTNER— Claim  against 
See  Partnership.  1. 

 Power  to  mortgage 

See  Partnership.  2. 
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TENANT  FOR  LIFE— Election      -        -  466 

See  Election.  1. 
 Person  having  powers  of — Settled  Land 

Act  -        -        -        -        -  577 

See  Settled  Land  Act.  3. 
 Production  of  cestui  que  vie  -        -  320 

See  Tenant  pur  autre  vie. 
 Settled  Land  Act       -        -  135,504 

See  Settled  Land  Act.    1,  2. 

TENANT  IN  TAIL— Disentailing  Deed— Resettle- 
ment —  Mistahe  —  Rectification  —  Jurisdiction  — 
Fines  and  Recoveries  Act  (3  <fc  4  Will.  4,  c.  74), 
ss.  40,  47.]  The  Court  is  not  prohibited  by  the 
Fines  and  Kecoveries  Act  (3  &  4  Will.  4,  c.  74), 
s.  47,  from  exercising  its  ordinary  jurisdiction  to 
rectify,  on  the  ground  of  mistake,  a  deed  of  re- 
settlement which  has  been  enrolled  as  a  disentail- 
ing assurance  under  the  Act:  —  Judgment  of 
Bacon,  V.C.,  reversed.  Hall-Dare  v.  Hall-Dare 

[251 

TENANT  PUR  AUTRE  YlH— Practice— 6  Anne, 
c.  18  [In  Revised  Ed.  Statutes,  vol.  ii.,  p.  188,  re- 
ferred to  as  c.  72] — Production  of  Cestui  que  vie — 
Tenant  for  Life — Wife  of  Tenant  for  Life  in  Pos- 
session—A Person  having  an  Interest.']  Under  the 
statute  6  Anne,  c.  18,  the  Court  has  power  to 
make  an  order  for  the  production  of  a  cestui  que 
vie  as  well  upon  a  person  having  an  interest  de- 
terminable on  a  life,  as  on  a  person  having  an 
estate  pur  autre  vie  strictly  so  called.  In  re 
Thomas  Stevens  -  -  -  -  320 
TESTAMENTARY  POWER  -        -       308, 448 

See  Power.    2, 3. 
TIME— Appeal— Order  in  Chambers       -  623 

See  Practice.  4. 
TITLE — Costs  of  investigation  —  Jurisdiction  — 

Vendor  and  Purchaser  Act        -  344 

See  Vendor  and  Purchaser.  1. 
TRADE-MARK  —  Distinctive  Device  —  Pictorial 
Representation— Trade-marhs  Registration  Act, 
1875  (38  &  39  Viet.  c.  91),  s.  10.]  A  pictorial 
representation  of  an  article  is  not  a  proper  trade- 
mark fOl'  suchtirticle:  In  re  James's  Trade-mark. 
James  v.  Parry       -        -        -        -  340 

2.   Registration  of  Assignment — Right  to 

sue^  Where  a  trade-mark  has  been  registered, 
an  assignee  of  the  registered  proprietor  can  bring 
an  action  to  prevent  the  use  of  the  trade-mark, 
without  having  registered  the  assignment.  Ihlee 
V.  Henshaw    -----  323 

3.  Registration — Goods  of  Plaintiff  known 

hy  his  Mark  to  the  Public — Infringement  of  Plain- 
tiffs^ Mark  hy  User  hy  Defendant  of  his  Mark  on 
Goods  similar  in  Character — Fraud — Rectification 
of  Register.']  The  Plaintiffs  in  1876  registered  a 
trade-mark  for  condensed  milk  and  certain  other 
specified  articles.  The  mark  consisted  of  a  figure 
representing  a  milk-maid  or  dairy-maid,  and  their 
goods  hecame' known  as  "Milk-maid"  brand  or 
"Dttiry-maid"  brand. — In  1883  the  Defendant 
registered  for  "butterine  and  other  fatty  sub- 
stances used  as  food  or  as  ingredients  in  food  "  ti 
mark  which  did  not  resemble  the  Plaintiffs'  mark, 
but  had  as  part  of  it  the  words  "  Dairy-maid  " : — 
Held,  that  the  registration  of  the  Defendant's 
mark  must  be  rectified  by  adding  the  words 
"other  than  condensed  milk  and"  the  other 


TRADE-MARK— con^mwed 

articles  specified  by  the  Plaintiffs.  The  Defen- 
dant having  sold  condensed  milk  under  his  trade- 
mark an  injunction  was  also  granted.  Anglo- 
Swiss  Condensed  Milk  Company  v.  Metcalf. 
In  re  Metcalf's  Trade-mark  -  -  454 
TRANSFER— Mortgage— Indorsed  receipt  151 

See  Mortgage.  9. 
TRANSFER  OF  STOCK— Into  joint  names  282 
■  See  Trust. 

TRIAL — Hearing  in  camera  -        -  65 

See  Practice.  6. 
•  Plaintiff  in  contempt    -        -        -  437 

See  Practice.  16. 

TRUST— Tmm/er  of  Stock  into  Joint  Names— Re- 
sulting Trust — Presumption — Intention  to  henefit.'}. 
The  Plaintiff,  a  widow,  in  the  year  1880,  caused 
£6000  Consols  to  be  transferred  into  the  joint 
names  of  herself  and  the  Defendant,  who  was  her 
godson.  She  did  so  with  the  express  intention 
that  the  Defendant,  in  the  event  of  his  surviving 
her,  should  have  the  Consols  for  his  own  benefit, 
but  that  she  should  have  the  dividends  during 
her  life;  and  she  had  previously  been  warned  that 
if  she  made  the  transfer  she  could  not  revoke  it. 
The  first  notice  the  Defendant  had  of  the  trans- 
action was  a  letter  from  the  Plaintiff's  solicitors 
about  the  end  of  1882  claiming  to  have  the  fund 
re-transferred  to  the  Plaintiff: — Held,  that  the 
legal  title  of  the  Defendant  as  a  joint  tenant  of  the 
stock  was  complete,  although  he  had  not  assented 
to  the  transfer  until  he  was  requested  to  join  in 
re-transferring  the  stock,  for  that  the  legal  title  of 
a  transferee  of  stock  is  complete  without  accept- 
ance.— A  transfer  of  property  to  a  person  without 
his  knowledge,  if  made  in  proper  form,  vests  the 
property  in  him  at  once,  subject  to  his  l  ight  to 
repudiate  it  when  informed  of  the  transfer. — Held^ 
further,  that  the  Plaintiff  could  not  claim  a  re- 
transfer  on  equitable  grounds,  the  evidence  clearly 
shewing  that  she  did  not,  when  she  made  the 
transfer,  intend  to  make  the  Defendant  a  mere 
trustee  for  her  except  as  to  the  dividends : — Held,. 
therefore  (affirming  the  decision  of  Mr.  Justice 
Pearson),  that  the  Plaintiff  was  not  entitled  to 
have  the  stock  re-transferred  to  her.  Standing  v, 
BowRiNG  _  -  _  _  _  282. 
 To  apply  income — Tenant  for  life    -  577 

See  Settled  Land  Act.  3. 
TRUSTEE — Breach  of  Trust — Improper  Invest- 
ments— Liability  of  Husband  for  his  Wife's  Breach 
of  Trust — Right  to  Indemnity  hy  co-Trustee.]  A 
husband's  liability  for  his  wife's  breaches  of  trust 
extends  to  breaches  of  trust  arising  from  negli- 
gence, and  is  not  confined  to  losses  caused  by  her 
active  misconduct. — Where  there  are  two  trustees 
and  the  management  of  the  trust  is  left  in  the 
hands  of  one,  and  the  acting  trustee  commits  a. 
breach  of  trust,  the  passive  trustee  is  not  entitled 
to  an  indemnity  from  the  acting  trustee,  unless, 
there  are  some  special  circumstances,  as  where 
the  acting  trustee  is  the  solicitor  for  the  trust,  or 
has  derived  a  personal  benefit  from  the  breach  of 
trust— Lockhart  v.  Reilly  (25  L.  J.  (Ch.)  697> 
and  Thompson  v.  Finch  (8  D.  M.  &  G.  560)  dis- 
tinguished. Bahin  v.  Hughes  -  C.  A.  390 
 Appointment  to  -        -        -  380 

See  Power.  4, 
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 Infant — Decree  for  account  against  -  147 

See  Infant.  2. 
 Eelease — Setting  aside — Mistake     -  1 

See  Mistake. 

TRUSTEE  IN  BANKEUPTCY— Security  for  costs 
See  Pkactice.    14.  [34 

TRUSTEE  KGT^— Practice— Neiv  Trustees— Peti- 
tion for  Apjjointment  of — Dispensing  loith  Service 
—  Verification  of  Consent  of  Trustee  to  act — Bules 
of  Supreme  Court,  December,  1885,  Order  xxxviiL, 
r.  19  a.]  The  persons  entitled  to  the  residuary 
estate  of  a  testator  presented  a  petition  for  ap- 
pointment of  new  trustees  of  his  will  in  the  place 
of  the  original  trustees,  one  of  whom  had  died, 
and  the  other  was  a  lunatic.  The  petition  was 
served  on  three  of  the  four  persons  who  were  en- 
titled to  the  proceeds  of  sale  of  a  real  estate 
devised  on  trusts  for  persons  who  took  no  interest 
iu  the  residue,  but  the  fourth  was  resident  in 
Australia,  and  was  not  served : — Held,  that  ser- 
vice on  the  cestui, que  trust  in  Australia  might 
be  dispensed  with. — The  signature  of  a  new 
trustee  to  his  consent  to  act  must  in  Lunacy  be 
verified  by  affidavit  according  to  the  old  practice  ; 
the  Order  xxxvifi.,  r.  19  a,  not  applying  to  pro- 
ceedings in  Lunacy.    In  rt  Wilson        -  522 

2.           'New  Trustees — Vesting  Order — Trustee 

Act,  1850  (13  &  U  Vict.  c.  60),  ss.  2,  5,  32,  34— 
"  Person  of  unsound  mind  " — Trustee  incapable 
from  Age  and  Infirmity.']  The  clause  in  sect.  2 
of  the  Trustee  Act,  1850,  whieli  declares  that  the 
expression  "  person  of  unsound  mind  '*  shall 
mean  "  any  person,  not  an  infant,  who,  not  having  | 
been  found  to  be  a  lunatic,  shall  be  incapable 
from  infirmity  of  mind  to  manage  his  own  afitairs," 
must  be  construed  as  referring  to  a  person  who, 
although  not  found  a  lunatic,  is  nevertheless  in 
such  a  state  of  mind  as  to  render  him  liable  to  be 
so  found  if  an  inquisition  were  held  upon  him.— 
The  case  of  a  trustee  who  is  from  great  age  and 
its  infirmities  practically  incapable  of  transacting 
business  (though  not  otherwise  of  unsound  mind) 
is  within  the  o2nd  section  of  the  Trustee  Act, 
1850.    In  re  Phelps'  Settlement  Tkusts 

[C.  A.  351 

UNSOUND  MIND— Person  of        -        -  351 
See  Trustee  Acts.  2. 

VALUATION— Lands  Clauses  Act— Owner  under 
disability  -  -  -  -  219 
See  Lands  Clauses  Act.  2. 
VENDOR  AND  PURCHASER— Cos^.s  of  investi- 
gating Title — Failure  of  Vendor  to  shew  Title — 
Vendor  and  Purchaser  Act,  1874 — Summons — 
Jurisdiction.']  On  making  an  order,  upon  a  sum- 
mons by  a  purchaser  under  the  Vendor  and  Pur- 
chaser Act,  1874,  declaring  that  the  vendor  has 
not  shewn  a  good  title  to  the  property,  the- Court 
has  jurisdiction  to  order  the  vendor  to  pay  the 
purchaser's  costs  of  investigating  the  title,  and  to 
charge  them  upon  the  vendor's  interest  in  the 
property. — In  re  Iliggins  and  Ilitchman's  Con- 
tract (21  Ch.  D.  95)  followed.  In  re  Yeilding 
AND  Westbeook       -        -        -        -  344 

2.    Interest  on  Purchase-money — Wilful 

Vol.  XXXI.— Ch.  D.  3 


VENDOR  AND  PURCHASER— cor? «Miz«e(Z. 
Defaidt — Vendor  and  Purchaser  A  ct,  1874 — Juris- 
diction.] Conditions  of  sale  provided  that  the 
purchase  was  to  be  completed  by  the  8th  of 
September,  and  that  "  if  from  any  cause  whatever 
other  than  wilful  default  on  the  part  of  the 
vendor  "  completion  of  the  purchase  was  delayed 
beyond  that  day  the  purchase-money  was  to  bear 
interest  from  that  day  to  the  day  of  actual  pay- 
ment. The  property  was  in  mortgage,  and  the 
draft  conveyance  was  not  returned  approved  by 
the  mortgagees  to  the  purchasers  until  the  6th  of 
September.  On  the  8th  of  September  the  en- 
grossment was  sent  to  the  vendor's  solicitors,  but 
the  vendor  had  gone  abroad  for  his  autumn  holi- 
day on  the  6th  of  September,  and  the  engrossment 
executed  by  him  was  not  returned  until  the  18th 
of  September.  The  mortgagees  were  also  out 
of  town,  and  the  vendor's  solicitors  declined  to 
incur  the  expense  of  a  special  messenger  to  pro- 
cure execution  by  them.  The  purchase  was  not 
completed  until  the  14th  of  October  : — Held,  on 
summons  by  the  purchasers  under  the  Vendor 
and  Purchaser  Act,  1874,  s.  9,  for  recovery  of 
interest  on  the  purchase-money  paid  by  them 
under  protest,  that  by  his  going  abroad  two  days 
before  the  time  known  by  liim  to  have  been  fixed 
for  completion  of  the  purchase,  there  had  been 
so  far  "wilful  default  on  the  part  of  the  vendor" 
within  the  exception  contained  in  the  conditions 
of  sale,  that  the  purchasers  were  entitled  to 
recover  out  of  the  interest  paid  by  them  a  sum 
proiDortionate  to  the  delay. — Quxre,  whether  the 
Court  has  jurisdiction  upon  summons  under 
sect.  9  of  the  Vendor  and  Purchaser  Act,  1874,  to 
order  interest  which  has  been  erroneously  paid 
by  a  purchaser  to  be  repaid  to  him.  In  re 
Young  and  Hakston's  Contract  -  C.  A.  168 
VESTING  ORDER     -        -        -        -  351 

See  Trustee  Acts.  2. 
VOLUNTARY  WINDING-UP— Commencement  of 

winding-up  -        -        -        -  78 

See  Company.  13. 
VOLUNTEER  — Settlement  — Power  to  enforce 

covenant     -        -        _        _  596 

See  Settlement.  3. 

WAY — Easement — Way  of  Necessity — Land  fahen 
compidsorily — Public  Undertaking.]  A.  and  B. 
had  respectively  acquired  interests  under  building 
agreements  in  two  adjoining  plots  of  land.  A 
local  board  under  their  compulsory  powers  took 
half  an  acre,  part  of  A.'s  holding,  and  five  acres, 
part  of  B.'s  holding,  for  the  purpose  of  sewage 
works,  the  necessary  proceedings  having  been 
taken  as  against  A.  and  B.  in  respect  of  their 
several  interests,  and  against  the  reversioner  C. 
in  respect  of  the  whole  five  and  a  half  acres.  The 
only  way  to  the  land  taken  was  a  warple  way 
over  other  part  of  A.'s  building  plot,  which,  for 
thirty  years  before  the  building  agreements  had 
been  used  by  the  occupiers  of  Ijotli  A.'s  and  B.'s 
land  for  purposes  of  cultivation,  and  since  the 
building  agreements  had  been  used  by  A.  for  liLs 
own  building  purposes : — Held,  that  the  local 
board  had  a  right  of  way  over  the  warple  way  for 
all  necessary  purposes  in  connection  with  the 
sewage  works.    Serff  v.  Acton  Local  Board 
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"WILFUL  DEFAULT  —  Interest  on  purchase - 
money  _  _  _  _  168 
See  Vendoe  and  Pukchaser.  2, 

"WILL — Attesting  Witness, — Incapacity  of  Legatee 
—  Wills  Act  (1  Vict.  c.  26),  s.  15 — Substitutional 
Gift — Acceleration  of  Interests!]  A  testator  de- 
vised and  bequeathed  all  liis  real  and  personal 
estate  to  liis  wife  for  life,  and  after  her  death  to 
be  equally  divided  between  such  of  liis  children 
as  should  be  living  at  her  death  ;  and  in  case  of 
any  of  the  above-mentioned  children  dying  before 
his  wife  leaving  children,  such  children  were  to 
take  their  j^arent's  share.  And  in  the  event  of 
any  of  his  daughters  being  married  at  his  wife's 
decease,  it  was  his  will  that  such  proportion  as 
they  might  be  entitled  to  should  be  left  to  them 
and  their  children  exclusively,  and  should  in  no 
way  be  controlled  by  their  husbands. — At  the 
death  of  the  testator's  widow  one  of  his  daughters 
Avas  living  who  had  several  children.  Her  hus- 
band was  an  attesting  witness  to  the  will,  and 
consequently  the  gift  to  her  was  void  imdcr 
sect.  15  of  the  Wills  Act  : — Held,  that  the 
daughter's  children  were  not  to  be  disappointed 
by  her  disability,  but  took  an  immediate  interest 
in  her  share  as  tenants  in  common.  In  re  Clark. 
Clark  v.  E  and  all     -        -        -        -  72 

2.  •  Attesting  Witness — Charge  of  Debts — 

Wills  Act  (1  Vict,  c,  26),  s.  15 — Bules  of  Supreme 
Court,  1883,  Order  LV.,  r.  2,  sub-r.  1 6— Costs.']  A., 
being  entitled  to  a  life  interest  in  a  fund  over 
which  she  had  a  testamentary  power  of  appoint- 
ment, borrowed,  in  1871,  from  E.  £350  on  the 
security  of  a  covenant  that  £1250  should  be  paid 
one  month  after  her  death.  She  died  in  1884, 
having  by  her  will  appointed  executors,  and 
directed  payment  of  her  debts,  and  also  that  C, 
one  of  her  executors  (a  solicitor),  should  be  enti- 
tled to  charge  and  receive  payment  for  all  profes- 
sional business  to  bo  done  by  him  under  the  will. 
C.  was  one  of  the  attesting  witnesses. — In  an  ad- 
ministration action  by  B.  on  behalf  of  himself  and 
all  other  creditors,  the  estate  being  insolvent : — 
Held,  1,  that  the  executors  could  not  be  dei^rived 
of  the  costs  out  of  the  assets,  of  a  cross-examination 
for  the  purpose  of  investigating  B.'s  claim,  though 
no  proceedings  to  set  aside  the  deed  were  subse- 
quently taken. — 2.  That  C,  as  an  attesting  wit- 
ness, was  prohibited  by  the  Wills  Act,  s.  15,  from 
receiving  that  which  was  not  a  debt  of  which  pay- 
ment could  be  enforced  at  law,  but  a  beneficial 
gift,  Avhich  could  only  be  claimed  by  virtue  of 
the  direction  in  the  will ;  and  (semble)  that  even 
if  he  had  not  attested  the  will  the  direction 
authorizing  him  to  charge  for  his  professional  ser- 
vices operated  by  way  of  bounty  onlj'-.  and;  the 
estate  being  insolvent,  could  not  take  efTect  as 
against  the  creditors. — Although  applications  for 
an  order  on  further  consideration  are  by  Eules  of 
the  Supreme  Court,  1883,  Order  lv.,  r.  2,  sub-r.  16, 
v>^here  the  estate  is  insolvent,  business  to  be  dis- 
posed of  in  Chambers,  a  plaintiff  will  not  be  dis- 
allowed his  costs  of  further  consideration  in  Court 
where  the  distribution  of  the  insolvent  estate 
gives  rise  to  questions  of  difficulty.  In  re  Barber. 
Burgess  v.  Yinnicome        _        _        _  665 

3.    Blanlis  left  by  Testatrix  —  Will  on 

Printed  Form — Gift  "  unto  to  and  for 


"WILL — continued. 

own  use  and  benefit  absolutely" — Appoint- 
ment of  Eo:ecutor — No  Next  of  Kin — Presumptiou 
— Parol  Evidence — Claim  by  Crotvn — Admissi- 
bility of  Evidence  of  Intention  of  Testatrix — Exe- 
cutor entitled  absolutely.]  Testatrix,  who  made 
her  Avill  on  a  printed  form,  after  giving  certain 
legacies,  gave  all  her  estate  real  and  personnl 
"  imto  to  and  for  own  use  and 

benefit  absolutely,"'  and  then  appointed  C.  W.  C. 
to  pay  all  her  debts,  &c.,  and  to  be  executor  of  her 
will.  The  Chief  Clerk  certified  that  the  testa- 
trix was  illegitimate,  and  that  she  left  no  issue 
or  next  of  kin.  The  Crown  and  the  executor 
claimed  the  residue,  and  the  executor  tendered 
evidence  to  prove  that  the  intention  of  the  testa- 
trix was,  that  he  should  take  the  residue,  if  any, 
for  his  own  benefit : — Held,  that,  imder  the  pecu- 
liar circumstances,  parol  evidence  was  admissible 
to  rebut  the  presumption  against  the  executor 
arising  from  the  blanks  in  the  will,  and  that  the 
executor,  subject  to  the  payment  of  costs,  was- 
entitled  for  his  own  benefit  to  what  should  re- 
main.   In  re  Bacon's  Will.    Camp  v.  Coe  460 

4.  Charge  of  Debts  and  Legacies — Exone- 
ration of  Personal  Estate — Lapaed  Bequest.]  A 
testatrix  devised  her  real  estate  to  trustees  in  trust 
for  sale,  and  directed  them  out  of  the  proceeds  to 
pay  her  fuaeral'and  testamentary  expenses,  debts, 
and  legacies,  and  pay  the  jesidue  to  a  class  of 
persons.  She  then  directed  her  trustees,  who 
were  also  her  executors,  to  sell  her  leaseholds, 
and  if  the  sale  moneys  of  the  real  estate  Avere  in- 
sufficient to  pay  her  debts,  funeral  and  testamen- 
tary expenses,  and  legacies,  to  apply  so  much  of 
the  proceeds  of  the  sale  of  the  leaseholds  as  should 
be  sufficient  for  that  purpose,  and  to  pay  the  re- 
sidue, or  if  no  part  was  required  for  tlie  above 
purpose  the  whole,  of  the  proceeds  to  another 
class  of  persons.  She  then  bequeathed  to  her 
trustees  "  all  my  personal  estate,"  upon  trust  to 
call  it  in  and  convert  it  into  money,  and  after 
payment  of  the  expenses  of  su^ch  calling  in  and 
conversion,  to  pay  the  proceeds  to  the  church- 
wardens of  C.  for  charitable  purposes.  Part  of 
the  personal  estate  consisted  of  a  mortgage  debt, 
as  to  which  the  charitable  bequest  failed,  and  the 
CroAvn  became  entitled,  there  being  no  next  of 
kin : — Held,  that  there  was  upon  tlie  Avill  a  suf- 
ficient indication  of  intention  that  the  general 
personal  estate  should  be  exonerated  from  debts, 
funeral  and  testamentary  expenses,  and  legacies 
out  of  the  real  estate ;  and  if  that  was  insufficient, 
out  of  the  leaseholds,  but  that  this  right  to  ex- 
oneration failed  as  regarded  the  property  whicli 
went  to  the  Crown,  and  that  there  was  no  distinc- 
tion in  this  respect  between  the  freeholds  and 
leaseholds: — Broivne  v.  Groombridge  (4  Madd. 
495),  in  which  a  direction  to  exonerate  the  general 
personal  estate  out  of  a  specific  fund  of  personalty 
Avas  held  to  enure  for  the  benefit  of  persons  who 
took  by  lapse,  not  followed  :—ifeW,  therefore, 
that  the  debts,  funeral  and  testamentary  expenses, 
and  legacies,  must  be  apportioned  rateably  between 
the  pure  and  impure  personalty,  including  the 
leaseholds;  that  the  real  estate  and  then  the 
leaseholds  were  to  be  applied  in  exonerating  the 
pure  personalty  from  its  proportion  of  debts,  &c., 
and  that  the  charity  took  the  pure  personalty. 


Ch.  D.  Vol.  XXXI.] 


INDEX. 


717 


WILL — continued. 

subject  to  so  much  of  that  proportion  as  the  free- 
hold and  leasehold  estates  were  insufficient  to 
satisfy,  and  that  the  Crown  took  the  impure  per- 
sonalty (other  than  leaseholds)  subject  to  its  pro- 
portion of  debts,  &c.  KiLFOSD  v.  Blaxey  C.  A.  66 

5.   Children — Illegitimate  Children — Co- 
dicil.']   The  testator,  in  1860,  was  seized  with 
paralysis  at  the  house  of  his  sister-in-law,  M.  A.  L., 
and  iier  husband,  and  remained  there  till  his 
death.    M.  A.  L.  had  been  married  seven  years, 
and  had  by  her  husband  three  children,  aged 
sixteen,  thirteen,  aia<l  eleven,  bom  before  her 
marria.!2,'e  with  him,  but  treated  as  legitimate. 
The  testator  was  intimate  with  them.  Being- 
W'Orse,  he  was  advised  by  his  medical  attendant 
to  make  his  will,  and  made  one  dated  the  7th  of 
October,  1860,  containing  the  following  disposi- 
tions : — "  I  give  and  bequeath  the  following  lega- 
cies to  the  following  persons  (that  is  to  say)," 
after  which  followed  gifts  of  legacies  to  persons 
named,  "  and  to  eacli  of  the  children  of  M.  A.  L. 
the  sum  of  £5  for  mourning,  the  same  to  be  paid 
into  the  hands  and  on  the  receipt  of  tlie  said 
M.  A.  L.,  their  mother,  for  them,  notwithstanding 
her  coverture  and  their  minority."    On  the  5th 
of  August,  1861,  he  made  a  codicil,  by  which  he 
bequeathed  £400,  on  tlie  death  of  an  annuitant, 
"  unto  and  equally  between  all  the  children  who 
shall  be  then  living  of  M.  A.  L.,  share  and  share 
alike,"  and  confirmed  his  will  except  as  varied 
by  the  codicil.    He  died  two  days  afterwards. 
M.  A.  L.,  who  was  aged  forty-four  when  the  will 
was  made,  never  had  any  legitimate  chihl.  On 
the  death  of  the  annuitant  in  188-1  the  three 
children  claimed  the  £400,  and  tlie  executors,  one 
of  whom  was  the  residuary  legatee,  took  out  an 
originating  summons  to  have  the  point  decided. 
Mr.  Justice  Kay  held  that  the  children  were  not 
entitled,  but  gave  the  costs  of  all  parties  out  of 
the  £400.    The  children  appealed : — Held,  by 
Cotton,  L.J.,  that  the  Appellants  were  not  en- 
titled, for  that  no  repugnancy  or  inconsistency  in 
the  will  would  result  from  giving  to  the  word 
"  children  "  its  proper  sense  of  legitimate  chil- 
dren ;  that  the  three  children,  tl>erefore,  were  not 
entitled  to  the  £5  legacies,  and  whether,  if  they 
had  been  so  entitled, the  word  "children"  in  the 
distinct  gift  in  the  codicil  ouglit  to  be  construed 
in  the  same  way  as  in  the  will,  quxre.    But  held, 
by  Bowen  and  Fry,  L.J  J.,  that  there  was  enough 
in  the  will,  as  explained  by  the  surrounding  cir- 
cumstances, to  shew  that  t!ie  testator  used  the 
word  "  children  "  in  a  sense  which  would  apply 
(whether  exclusively  or  not)  to  the  existing  cliil- 
dren,  and  that  tlie  word  must  have  a  similar  inter- 
pretation in  the  codicil,  and  that  the  Appellants, 
therefore,  were  entitled  to  the  £400  -.—Held,  that 
the  costs  of  the  proceedings  must  be  borne  by  the 
residuary  estate.    In  rs  Haseldine.    Grange  v. 
Sturdy         -        -        -        -      C.  A.  511 

6.   Children — Eepiited  Children.']    G.  B. 

went  through  the  ceremony  of  marriage  with 
J.  A.  C,  whose  liusband  had  deserted  her  and 
gone  abroad  many  years  before  and  was  believed 
to  be  dead,  but  G.  B.  was  aware  that  there  was 
no  certain  information  of  his  death.  Shortly 
afterwards  G.  B.  mode  his  will,  by  which  he  gave 
"  to  my  dear  wife  J.  A.  B.  formerly  J.  A.  C."  an  I 


I  WILL — continued. 
interest  in  certain  chattels  during  her  widowhood, 
and  also  gave  to  her  the  income  of  his  residuary 
personalty  .during  widowhood,  and  after  her  de- 
cease or  remarriage  ho  gave  the  corpus  to  "all 
and  every  my  child  and  children,"  as  therein 
mentioned,  and  in  default  of  children  to  his 
nephews  and  nieces.  G.  B.  and  J.  A.  C.  co- 
habited for  more  than  a  year  and  a  lialf  affer 
the  date  of  the  will,  when  G.  B.  died  leaving 
J.  A.  C.  enceinte  of  her  only  chihl.  She  enjoyed 
the  income  of  the  residue  till  her  death,  upon 
which  event  the  nephews  and  nieces  claimed  the 
property  under  the  gift  over,  and  proved  that 
J.  A.  C.'s  child  was  illegitimate,  her  former  hus- 
band having  been  alive  at  the  time  of  her  marriage 
to  the  testator : — Held,  by  the  Court  of  Appeal, 
affirming  the  decision  of' Kay.  J.,  that  the  child 
could  not  take. — Occleston  v.  Fullalove  (Law  Rep. 
9  Ch.  147)  leaves  untouched  the  rule  that  there 
cannot  be  a  valid  gift  to  a  future  illegitimate 
child  described  solely  by  reference  to  its  paternity. 
— In  re  Goodivins  Trust  (Law  Eep.  17  Eq.  345) 
observed  upon.— Whether  an  illegitimate  child 
en  ventre  sa  mera  at  the  testator's  death,  but  not 
en  ventre  sa  mere  when  the  v/ill  was  made,  can 
take  as  the  reputed  child  of  the  supposed  father, 
flibxre.    In  re  Boltox.    Brown  v.  Bolton 

C.  A.  542 

7.    Children — Class — Per  Stirpes  or  per 

Capita.]  A  testator  gave  some  houses  to  trustees, 
upon  trust  to  receive  the  rents,  and  to  pay  the 
same  in  equal  moieties  to  his  son  and  his  daughter 
during  their  lives ;  and,  after  the  death  of  either 
of  them  without  issue  living,  upon  trust  to  pay 
the  whole  thereof  to  the  survivor  during  tlie  life 
of  such  survivor;  but,  if  there  should  be  issue 
living  of  the  first  of  them  so  dying,  then  upon 
trust  to  pay  one  moiety  to  tlie  survivor,  and  to 
divide  the  remaining  moiety  between  all  and 
every  the  child  or  children  of  the  one  so  first 
dying ;  and,  after  the  decease  of  the  survivor  of 
the  son  and  daughter,  on  trust  to  sell  the  property 
and  to  divide  the  proceeds  equally  amongst  all 
and  every  the  child  or  children  of  each  of  them 
the  testator's  son  and  daughter  who  should  attain 
twenty-one,  in  equal  shares  and  proportions,  to  be 
paid  at  twenty-one  :—Held,  that  the  proceeds  of 
sale  were  divisible  among  the  grandchildren 
per  stirpes  and  not  per  capitn.  Bi  ett  v.  Horton 
(4  Beav.  239)  followed.  Nocholds  v.  Locke 
(3  K.  &  J.  6)  explained  and  distinguished.  In  re 
Campbell's  Trusts   -        -        -        _  ggS 

8.    Copyholds  —  "  3Iy  f  reehold  farm  and 

lands.'']  A  testator  devised  a  farm  by  the  de- 
scription of  "  my  freehold  farm  and  lands  situate 
at  Edgware,  and  now  in  the  occupation  of  James 
Bray."  The  will  contained  no  residuary  devise. 
The  farm  comprised  about  seventy-six  'acres,  of 
which  twenty-six  were  copyhold,— i/c/^/,  that  the 
copyhold  parts  of  the  farm  passed  under"  the 
devise.  Hall  v.  Fisher  (1  Coll.  47)  and  Stone  v. 
Greening  (13  Sim.  390)  discussed  and  questioned. 
In  re  BRiGHT-S]\iiTn.  Brigiit-Sjiitii  v.  Bright- 
Smith  ------  ' 

9.  Executory  Devise— Repugnancy— Beaih 

of  Devisee  leaving  Issue — Period  of  happening  of 
Contingency.]  A  testator  devised"  real  estate  to 
his  son  and  his  heirs ;  and  then  declared  tliat  in 


718 


INDEX. 


[Ch.  D.  Vol.  XXXI. 


WILL — continued. 

case  liis  said  son  sliould  die  without  leaving 
lawful  issue,  then  and  in  such  case  the  estate 
should  go  to  his  son's  next  heir-at-law,  to  whom 
he  gave  and  devised  the  same  accordingly : — Held, 
that  the  contingency  of  death  without  leaving 
issue  was  not  confined  to  death  in  the  lifetime  of 
the  testator,  but  referred  to  death  at  any  time ; 
and  that  the  gift  over  was  repugnant  and  void ; 
and  that  the  devisee  took  an  absolute  estate  in 
fee  simple.    In  re  Pakky  and  Daggs    C.  A.  130 

10.    Vesting — Gift  in  Remainder — Death 

of  Remainderman  before  Tenant  for  life — "  En- 
titled " — Interest  "  in  rigid  "  or  "  in  possession.^^'] 
By  a  testamentary  appointment  a  testatrix  gave 
three  copyhold  houses  to  E.  for  life,  and  after  his 
death  she  directed  the  houses  to  be  sold  and  the 
proceeds  "  to  be  equally  divided  amongst "  her 
tln  ee  nephews  and  niece,  "  but  should  cither  of  my 
said  nephews  or  niece  die  before  they  are  entitled 
to  the  property,  leaving  issue,  I  give  the  share  of 
him  or  her  so  dying  to  his  or  her  cliild  or  chil- 
dren." All  the  remaindermen  survived  the  tes- 
tatrix, but  three  of  them  predeceased  E.,  leaving 
children  living  at  his  death : — Held,  that  "  en- 
titled," meant  entitled  "  in  possession,"  and  that 
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therefore  the  shares  of  the  three  deceased  remain- 
dermen did  not  pass  to  their  legal  personal 
representatives,  but  to  their  children. — Commis- 
sioners of  Charifahle  Donations  v.  Cotter  (I 
D.  &  War.  498)  distinguished.  In  re  Noyce. 
Beown  v.  Rigg  -        -        -        -  75 

 Testamentary  power     -        -      308, 449 

See  Power.    2,  3. 

 Vesting — Postponement  of  enjoyment  380 

See  PowEPw  4. 
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WOEDS — "  Circulars,  advertisements  or  other- 
wise" -  -  -  638 
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 "  Entitled "    -        -        -        _  75 

See  Will.  10. 

 "  Free  from  all  deductions  "  -  142 

See  Settlement.  4, 

 "Frecliold  farm  and  lands"  -  314 
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 "  Next  heir-at-law  "  -        -        -  130 

See  Will.  9. 
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